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Dopartment of Defenas

FROM: Raymmd T. Yingling
Asgistant Legal Adviser
Departzent of State

SUAJECT: Amendment of NSAM 361

Your memorsndum of June 15, 1967 called attention to a
previocus memorsndum of April 20, 19267, suggesting the
need for emenduent of NSAM 361.

As I indicated to you when ws discussed this mattey et
soms lennth over the phone, the Departument comsiders that
the amsndment you gupggested is neither necessery es a
natter of lav cr desivable 23 a mattey of fishexry policy.

The Act epproved Octobey 14, 1966 (80 Stat. 908) estadlighed
a 9-mile fishery zone contigucns to the territoyial ces of
the United States. In this contigvous zone the Unitod States
has the same exclusive rights in respect to fisheries ey it
hes in dts torriterisl sea, Ths Department of State took
the position, both Iin writing md in oral testimony, bafers
Congressional cormittees that guch an Act weuld not bs
contrary to international law, nor to the foraisn relations
of the United S8tetes. Undew Intermational law foreisnm
fishing flects have no right to de 1in the tervitorisl

sea of the United States except in immocent pessegs., It
follouws that thay can be exeluded from such seca by the
United States when they are not in fnnocent passapa. Since
the United States has the smue xights 1o tha Ye-nile
contiguous fishsry zone over foreign fishing wesgels it




follovs that they have no right to engape in fishing
or in eny activities in support of such fishery within
such centiguous fisherles zome and that they cam be
excluded from the sone when not 4n imnocent passage.

The Department has taken the shove position in recent
negotiations with foreipn countries fishing off United
States coasts end hes obtained copcessicons from such
govornmentsihased cn such position. Furthormore, the
Dopertmant i supporting proposed legislation (8. 1752)
intended to spply sanctioms to foreign vessals carryivg
on support ectivities within the coatigvous fisheries
zome.,

Finelly, it {5 ths Department's considered view thag the
objentives of Comgress in establiszhing a contigucus
fisheries sone would be lerpely rullified if support vessels
:hfa forelgn fishing fleets ceuld ¢perats at wﬂ:ﬁcmn

t zone.

Clesrance: S/FW - Mr. Brittin
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13 April 1967

Honorable Walt W. Rostow

Special Assistant to the President
The White House

Washington, D. C. 20501

Dear Mr. Rostow:

The Department of Defense has recently received a copy of
National Action Security Memorandum No. 361 on "Treatment
of Foreign Vessels Illegally Fishing Within 9-Mile Exclusive
Fisheries Zone.'" A version of this memorandum was circu-,
lated to the Department of Defense for coordination before it
was sent to you for signature. At that time the Department of
Defense made certain suggestions not here relevant. As
actually issued, however, the memorandum departs substan-
tially from the version coordinated with the Department of
Defense. In our opinion, the version issued is not consistent
with recognized principles of international law and this incon-
sistency jeopardizes certain national security interests.

The second sentence of paragraph 3b of NASM 361 implies
that the United States has a right to order a vessel to leave
the fisheries zone even after it has been established to our
satisfaction by boarding and searching the vessel that there
is no evidence to support a violation of the United States
fishery jurisdiction. While the United States does have the
right to impose regulations on the use of the United States
territorial sea, subject, of course, to the right of innocent
passage by foreign vessels, it has no such right in the fisheries
zone in the absence of a violation of the law applicable to that
zone. We can conceive of no possible defense if a foreign
government were to protest a United States order to one of
its vessels to leave the fisheries zone after it had been sub-
jected to search and no evidence of a violation had been found.
Any right on the part of the U.S. to order such a vessel to
leave the area would then have to derive from a presumed
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THE WHITE HOUSE

WASHINGTON

Mazrch 14, 1967
NATIONAIL SECURITY ACTION MEMORANDUM NO. 361

TO: The Secretary of State
The Secretary of Defense
The Secretary of the Treasury
The Secretary of the Intevior
The Secretary of Transportation
The Attorney General

SUBJECT: Treatmen. of Foreign Vessels Illegally Fishing Wiinin
9-Mile Exclusive Fisheries Zone

Public Law 89-658, which was approved by the President on October 14,
1966, establishes a fisheries zone of nine nauticdl miles beyond the
three nautical mile territorial sea. This legislation applies to the
United States, its territories and possessions, but not to other areas
under United States administration. Within this fisheries zone the
United States exercises the same exclusive rights over fisheries as in
the territorial sea, subject to continuation of such traditional fishing

by foreign vessels as may be recognized by the United States. Foreign
vessels and nationals violating the provisions of this law may be seized,
arrested and punished in accordance with federal law.

The following instructions regarding the enforcement of PL 89-658 are
approved:

1. All Governments likely to be directly concerned with the
implementation of PL 89-658 have been officially notified by the Depart-
ment of State. Such notification was completed prior to December 1,
1966; the countries concerned included Japan, Canada, Mexico, the USSR
and all parties to the International Convention for the Northwest Atlantic
Fisheries.

2. a. Except as provided in paragraph 2.b. the following
procedure shall apply. If there is reasonable or probable
cause to believe that a vessel has violated PL 89-658, as
defined in paragraph 3, it may be boarded and searched.

If enough evidence is found that the vessel has been violating
United States law it shall be detained for further investigation.

If no reason for detaining the vessel is found it shall be per-
mitted to continue on its way.
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b. Vessels of Japan, Canada, Mexico and the USSR
fishing for the stocks of fish or as otherwise noted in the
specific areas as described below will not be boarded and
searched but will be sighted and reported to the operational
commander and the Commandant, U. S. Coast Guard; in-
formation to State, Interior, Treasury and Defense. The
Department of State will pass notice of violation to the
country concerned; in case of Soviet vessels notice of
violation to appropriate Soviet fishing fleet commanders
by Coast Guard District Commanders will also be made if
possible. This procedure will continue for the four
countries concerned until new instructions are received
from the Department of State reflecting the status of
negotiations for the recognition of traditional fisheries for
each country.

(1) Mexico - Fishing within the 3 to 12 mile
zone off Southern California and Texas.

(2) Japan

(a) Trawling and long-lining in the 3
to 12 mile zone off the State of Alaska in the
Bering Sea, the North Pacific Ocean, and
the Gulf of Alaska west of 148° West Longitude.

(b) Whaling in the zone off the Aleutian and
Pribilof Islands, and all other areas of the Pacific
Coast of Alaska, including the Gulf of Alaska.

(c) Salmon fishing in the zone off the
Aleutians west of 175° West Longitude.

(d) King crab fishing in the zone in the
Bering Sea off the Alaska Peninsula and the
Pribilof Islands.

(e) Tuna fishing in the zone off Southern
California, the State of Hawaii, the Atlantic
coast from New York to Maryland inclusive, the
Atlantic coast of Florida, and off Texas, Louisiana,
Mississippi, Alabama and Florida west of 85°
West Longitude.

-CONEIBRNIAT
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(3) USSR - Fishing within the 3 to 12 mile zone
off the State of Alaska.

(4) Canada - Fishing within the 3 to 12 mile zone
off Alaska, the Pacific Coast and New England states.

3. a. For the purpose of this directive, reason to believe
that a foreign vessel has violated the law includes foreign
vessels having fishing gear in use or rigged for use so as to
lead to the evaluated conclusion that the vessel's intention
is to commence fishing within the zone or that the vessel
has recently completed removing the fishing gear from the
waters within the zone.

b. Whenever foreign vessels are found carrying out
fishing fleet support activities in the fisheries zone, the
Coast Guard may, where there is reason to believe that a
vessel has fish that were illegally caught in the territorial
sea or the fisheries zone, board such vessel to determine
if a violation has occurred. If reasonable cause does not
exist, or if upon boarding there is no evidence to support
a violation, the foreign vessel concerned shall be informed
that it is in the fisheries zone of the United States and is to
depart immediately. No force is authorized should an order
to leave the fisheries zone be ignored.

c. The Commandant of the Coast Guard is directed to
establish in consultation with other enforcement agencies
criteria of proof for the guidance of subordinate commanders
in enforcing this law. These criteria should specify that
vessels which, under a reasonable interpretation of the
evidence, may be deemed to have violated the law inadvertently
shall be escorted out of the zone, and shall only be detained to
the extent necessary to establish such inadvertency.

4. The distinction between the fisheries zone and the territorial
sea is pertinent in carrying out enforcement procedures. As defined
by law, fishing vessels within the territorial sea must be in innocent
passage; within the contiguous fishery zone foreign vessels need only
refrain from fishing operations as defined above. The doctrine of hot
pursuit applies to foreign vessels fishing in the zone.

GCONEIDENTIT,
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5. Every effort should be made not to discriminate between
countries in the enforcement of this law.

6. All necessary force may be employed in carrying out these
instructions provided that there is clear evidence that a violation of the
law has occurred. ' '

7. The Department of State, Interior, Treasury, Transportation
and Defense will be kept informed by the most expeditious means of any
action taken by enforcement agencies under these instructions.

8. The Commandant of the Coast Guard is authorized to delegate
authority to the various Crast Guard District Commanders to take im-

mediate action under thecsc instructions.

9. Treatment of Sdviet Bloc fishing vessels in United States
territorial waters will continue to be governed by NSAM 265 of October 14,

1963,
L W Koder

W. W. Rostow







THE WHITE HOUSE

WASHINGTON

CONFIBENTIAL,

March 14, 1967
NATIONAL SECURITY ACTION MEMORANDUM NO. 361

TO: The Secretary of State
The Secretary of Defense
The Secretary of the Treasury
The Secretary of the Interior
The Secretary of Transportation
The Attorney General

SUBJECT: Treatment of Foreign Vessels Illegally IMishing Within
9-Mile Exclusive Fisheries Zone

Public Law 89-658, which was approved by the President on October 14,
1966, establishes a fisheries zone of nine nautical miles beyond the
three nautical mile territorial sea. This legislation applies to the
United States, its territories and possessions, but not to other areas
under United States administration. Within this fisheries zone the
United States exercises the same exclusive rights over fisheries as in
the territorial sea, subject to continuation of such traditional fishing

by foreign vessels as may be recognized by the United States. Foreign
vessels and nationals violating the provisions of this law may be seized,
arrested and punished in accordance with federal law.

The following instructions regarding the enforcement of PL 89-658 are
approved:

1. All Governments likely to be directly concerned with the
implementation of PL 89-658 have been officially notified by the Depart-
ment of State. Such notification was completed prior to December 1,
1966; the countries concerned included Japan, Canada, Mexico, the USSR
and all parties to the International Convention for the Northwest Atlantic
Fisheries.

2. a. Except as provided in paragraph 2.b. the following
procedure shall apply. If there is reasonable or probable
cause to believe that a vessel has violated PL 89-658, as
defined in paragraph 3, it may be boarded and searched.

If enough evidence is found that the vessel has been violating
United States law it shall.be detained for further investigation.

If no reason for detaining the vessel is found it shall be per-
mitted to continue on its way.

GONEIDENITIAL.







(3) USSR - Fishing within the 3 to 12 mile zone
off the State of Alaska.

(4) Canada - Fishing within the 3 to 12 mile zone
off Alaska, the Pacific Coast and New England states.

3. a. For the purpose of this directive, reason to believe
that a foreign vessel has violated the law includes foreign
vessels having fishing gear in use or rigged for use so as to
lead to the evaluated conclusion that the vessel's intention
is to commence fishing within the zone or that the vessel
has recently completed removing the fishing gear from the
waters within the zone.

b. Whenever foreign vessels are found carrying out
fishing fleet support activities in the fisheries zone, the
Coast Guard may, where there is reason to believe that a
vessel has fish that were illegally caught in the territorial
sea or the fisheries zone, board such vessel to determine
if a violation has occurred. If reasonable cause does not
exist, or if upon boarding there is no evidence to support
a violation, the foreign vessel concerned shall be informed
that it is in the fisheries zone of the United States and is to
depart immediately. No force is authorized should an order
to leave the fisheries zone be ignored.

c. The Commandant of the Coast Guard is directed to
establish in consultation with other enforcement agencies
criteria of proof for the guidance of subordinate commanders
in enforcing this law. These criteria should specify that
vessels which, under a reasonable interpretation of the
evidence, may be deemed to have violated the law inadvertently
shall be escorted out of the zone, and shall only be detained to
the extent necessary to establish such inadvertency.

4., The distinction between the fisheries zone and the territorial
sea is pertinent in carrying out enforcement procedures. As defined
by law, fishing vessels within the territorial sea must be in innocent
passage; within the contiguous fishery zone foreign vessels need only
refrain from fishing operations as defined above. The doctrine of hot
pursuit applies to foreign vessels fishing in the zone.

CONFIDENTIAL




5. Every effort should be made not to discriminate between
countries in the enforcement of this law.

6. All necessary force may be employed in carrying out these
instructions provided that there is clear evidence that a violation of the
law has occurred.

7. The Department of State, Interior, Treasury, Transportation
and Defense will be kept informed by the most expeditious means of any
action taken by enforcement agencies under these instructions.

8. The Commandant of the Coast Guard is authorized to delegate
authorily to the various Coast Guard District Commanders to take im-

mediaie action under these instructions.

9. Treatment of Soviet Bloc fishing vessels in United States
territorial waters will continue to be governed by NSAM 265 of October 14,

1963.
U W kil

W. W. Rostow
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March 14, 1967
NATIONAL SECURITY ACTION MEMORANDUM NO. 361

TO: The Secretary of State
The Secretary of Defense
The Secretary of the Treasury
The Secretary of the Interior
The Secretary of Transportation
The Attorney General

SUBJECT: Treatment of Foreign Vessels Illegally Fishing Within
9-Mile Exclusive Fisheries Zone

Public Law 89-658, which was approved by the President on October 14,
1966, establishes a fisheries zone of nine nautical miles beyond the
three nautical mile territorial sea. This legislation applies to the
United States, its territories and possessions, but not to other areas
under United States administration. Within this fisheries zone the
United States exercises the same exclusive rights over fisheries as in
the territorial sea, subject to continuation of such traditional fishing

by foreign vessels as may be recognized by the United States. Foreign
vessels and nationals violating the provisions of this law may be seized,
arrested and punished in accordance with federal law.

The following instructions regarding the enforcement of PL 89-658 are
approved: ‘

1. All Governments likely to be directly concerned with the
implementation of PL 89-658 have been officially notified by the Depart-
ment of State. Such notification was completed prior to December 1,
1966; the countries concerned included Japan, Canada, Mexico, the USSR
and all parties to the International Convention for the Northwest Atlantic
Fisheries.

2. a. Except as provided in paragraph 2.b. the following
procedure shall apply. If there is reasonable or probable
cause to believe that a vessel has violated PL 89-658, as
defined in paragraph 3, it may be boarded and searched.

If enough evidence is found that the vessel has been violating
United States law it shall be detained for further investigation.

If no reason for detaining the vessel is found it shall be per-
mitted to continue on its way.

GONFIDENTIAL -
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b. Vessels of Japan, Canada, Mexico and the USSR
fishing for the stocks of fish or as otherwise noted in the
specific areas as described below will not be boarded and
searched but will be sighted and reported to the operational
commander and the Commandant, U. S. Coast Guard; in-
formation to State, Interior, Treasury and Defense. The
Department of State will pass notice of violation to the
country concerned; in case of Soviet vessels notice of
violation to appropriate Soviet fishing fleet commanders
by Coast Guard District Commanders will also be made if
possible. This procedure will continue for the four
countries concerned until new instructions are received
from the Department of State reflecting the status of
r iations for the recognition of traditional fisheries for
each country.

(1) Mexico - Fishing within the 3 to 12 mile
zone off Southern California and Texas.

(2) Japan

(a) Trawling and long-lining in the 3
to 12 mile zone off the State of Alaska in the
Bering Sea, the North Pacific Ocean, and
the Gulf of Alaska west of 148° West Longitude.

(b) Whaling in the zone off the Aleutian and
Pribilof Islands, and all other areas of the Pacific
Coast of Alaska, including the Gulf of Alaska.

(c) Salmon fishing in the zone off the
Aleutians west of 175° West Longitude.

(d) King crab fishing in the zone in the
Bering Sea off the Alaska Peninsula and the
Pribilof Islands.

(e) Tuna fishing in the zone off Southern
California, the State of Hawaii, the Atlantic
coast from New York to Maryland inclusive, the
Atlantic coast of Florida, and off Texas, Louisiana,
Mississippi, Alabama and Florida west of 85°
West Longitude.

CONFIDENTIAL.
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(3) USSR - Fishing within the 3 to 12 mile zone
off the State of Alaska.

(4) Canada - Fishing within the 3 to 12 mile zone
off Alaska, the Pacific Coast and New England states.

3. a. For the purpose of this directive, reason to believe
that a foreign vessel has violated the law includes foreign
vessels having fishing gear in use or rigged for use so as to
lead to the evaluated conclusion that the vessel's intention
is to commence fishing within the zone or that the vessel
has recently completed removing the fishing gear from the
waters within the zone.

b. Whenever foreign vessels are found carrying out
fishing fleet support activities in the fisheries zone, the
Coast Guard may, where there is reason to believe that a
vessel has fish that were illegally caught in the territorial
sea or the fisheries zone, board such vessel to determine
if a violation has occurred. If reasonable cause does not
exist, or if upon boarding there is no evidence to support
a violation, the foreign vessel concerned shall be informed
that it is in the fisheries zone of the United States and is to
depart immediately. No force is authorized should an order
to leave the fisheries zone be ignored.

c. The Commandant of the Coast Guard is directed to
establish in consultation with other enforcement agencies
criteria of proof for the guidance of subordinate commanders
in enforcing this law. These criteria should specify that
vessels which, under a reasonable interpretation of the
evidence, may be deemed to have violated the law inadvertently
shall be escorted out of the zone, and shall only be detained to
the extent necessary to establish such inadvertency.

4, The distinction between the fisheries zone and the territorial

sea is pertinent in carrying out enforcement procedures. As defined
by law, fishing vessels within the territorial sea must be in innocent

passage; within the contiguous fishery zone foreign vessels need only

refrain from fishing operations as defined above. The doctrine of hot
pursuit applies to foreign vessels fishing in the zone.
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5. Every effort should be made not to discriminate between
countries in the enforcement of this law.

6. All necessary force may be employed in carrying out these
instructions provided that there is clear evidence that a violation of the
law has occurred.

7. The Department of State, Interior, Treasury, Transportation
and Defense will be kept informed by the most expeditious means of any
action taken by enforcement agencies under these instructions.

8. The Commandant of the Coast Guard is authorized to delegate
authority to the various Coast Guard District Commanders to take im-

mediate action under these instructions.

9. Treatment of Soviet Bloc fishing vessels in United States
territorial waters will continue to be governed by NSAM 265 of October 14,

1963.
L W Kot

W. W. Rostow




13 April 1967

Honorable Walt W. Rostow
Special Assistant to the President
The White House

Washington, D. C. 20501

Dear Mr. Rostow:

The Department of Defense has recently received a copy of
National Action Security Memorandum No. 361 on "Treatment
of Foreign Vessels Illegally Fishing Within 9-Mile Exclusive
Fisheries Zone.' A version of this memorandum was circu-
lated to the Department of Defense for coordination before it
was sent to you for signature. At that time the Department of
Defense made certain suggestions not here relevant. As
actually issued, however, the memorandum departs substan-
tially {rom the version coordinated with the Department of
Defense. In our opinion, the verasion issued is not consistent
with rocognized principles of international law and this incon-
siatency jeopardizes certain national security interests.'

The second sentence of paragraph 3b of NASM 361 implies
that the United States has a right to order a vessel to leave
the fisheries xone even after it has been established to our
satisfaction by boarding and searching the vessel that there
is no evidence to support a violation of the United States
fishery juriadiction. While the United States does have the
right to impose regulations on the use of the United States
territorial sea, subject, of course, to the right of innocent
passage by foreign vessels, it has no such right in the {fisheries
zone in the absence of a violation of the law applicable to that
zone. We can conceive of no possible defense if a foreign
government were to protest a United States order to one of
its vessels to leave the fisheries zone after it had been sub-
jected to search and no evidence of a violation had been found.
Any right on the part of the U.S. to order such a vessel to
leave the area would then have to derive from a presumed

\S\



[Front



[Back]



THE WHITE HOUSE

WASHINGTON

March 14, 1967
NATIONAL SECURITY ACTION MEMORANDUM NO. 361

TO: The Secretary of State
The Secretary of Defense
The Secretary of the Treasury
The Secretary of the Interior
The Secretary of Transportation
The Attorney General

SUBJECT: Treatmen. oi Foreign Vessels Illegally Fishing Wiunin
9-Mile Exclusive Fisheries Zone

Public Law 89-658, which was approved by the President on October 14,
1966, establishes a fisheries zone of nine nautical miles beyond the
three nautical mile territorial sea. This legislation applies to the
United States, its territories and possessions, but not to other areas
under United States administration. Within this fisheries zone the
United States exercises the same exclusive rights over fisheries as in
the territorial sea, subject to continuation of such traditional fishing

by foreign vessels as may be recognized by the United States. Foreign
vessels and nationals violating the provisions of this law may be seized,
arrested and punished in accordance with federal law.

The following instructions regarding the enforcement of PL 89-658 are
approved: '

1. All Governments likely to be directly concerned with the
implementation of PL 89-658 have been officially notified by the Depart-
ment of State. Such notification was completed prior to December 1,
1966; the countries concerned included Japan, Canada, Mexico, the USSR
and all parties to the International Convention for the Northwest Atlantic
Fisheries.

2. a. Except as provided in paragraph 2.b. the following
procedure shall apply. If there is reasonable or probable
cause to believe that a vessel has violated PL 89-658, as
defined in paragraph 3, it may be boarded and searched.

If enough evidence is found that the vessel has been violating
United States law it shall be detained for further investigation.

If no reason for detaining the vessel is found it shall be per-
mitted to continue on its way.

CONFTIDENEAL




b. Vessels of Japan, Canada, Mexico and the USSR
fishing for the stocks of fish or as otherwise noted in the
specific areas as described below will not be boarded and
searched but will be sighted and reported to the operational
commander and the Commandant, U. S. Coast Guard; in-
formation to State, Interior, Treasury and Defense. The
Department of State will pass notice of violation to the
country concerned; in case of Soviet vessels notice of
violation to appropriate Soviet fishing fleet commanders
by Coast Guard District Commanders will also be made if
possible. This procedure will continue for the four
countries concerned until new instructions are received
from the Department of State reflecting the status of
negotiations for the recognition of traditional fisheries for
each country.

(1) Mexico - Fishing within the 3 to 12 mile
zone off Southern California and Texas.

(2) Japan

(a) Trawling and long-lining in the 3
to 12 mile zone off the State of Alaska in the
Bering Sea, the North Pacific Ocean, and
the Gulf of Alaska west of 148° West Longitude.

(b) Whaling in the zone off the Aleutian and
Pribilof Islands, and all other areas of the Pacific
Coast of Alaska, including the Gulf of Alaska.

(c) Salmon fishing in the zone off the
Aleutians west of 175° West Longitude.

(d) King crab fishing in the zone in the
Bering Sea off the Alaska Peninsula and the
Pribilof Islands.

(e) Tuna fishing in the zone off Southern
California, the State of Hawaii, the Atlantic
coast from New York to Maryland inclusive, the
Atlantic coast of Florida, and off Texas, Louisiana,
Mississippi, Alabama and Florida west of 85°
West Longitude.

CONFIDENTIAT




(3) USSR - Fishing within the 3 to 12 mile zone
off the State of Alaska.

(4) Canada - Fishing within the 3 to 12 mile zone
off Alaska, the Pacific Coast and New England states.

3. a. For the purpose of this directive, reason to believe
that a foreign vessel has violated the law includes foreign
vessels having fishing gear in use or rigged for use so as to
lead to the evaluated conclusion that the vessel's intention
is to commence fishing within the zone or that the vessel
has recently completed removing the fishing gear from the
waters within the zone.

b. Whenever foreign vessels are found carrying out
fishing fleet support activities in the fisheries zone, the
Coast Guard may, where there is reason to believe that a
vessel has fish that were illegally caught in the territorial
sea or the fisheries zone, board such vessel to determine
if a violation has occurred. If reasonable cause does not
exist, or if upon boarding there is no evidence to support
a violation, the foreign vessel concerned shall be informed
that it is in the fisheries zone of the United States and is to
depart immediately. No force is authorized should an order
to leave the fisheries zone be ignored.

c. The Commandant of the Coast Guard is directed to
establish in consultation with other enforcement agencies
criteria of proof for the guidance of subordinate commanders
in enforcing this law. These criteria should specify that
vessels which, under a reasonable interpretation of the
evidence, may be deemed to have violated the law inadvertently
shall be escorted out of the zone, and shall only be detained to
the extent necessary to establish such inadvertency.

4, The distinction between the fisheries zone and the territorial

sea is pertinent in carrying out enforcement procedures. As defined
by law, fishing vessels within the territorial sea must be in innocent

passage; within the contiguous fishery zone foreign vessels need only

refrain from fishing operations as defined above. The doctrine of hot
pursuit applies to foreign vessels fishing in the zone.

CONFIBDENTIA L
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5. Every effort should be made not to discriminate between
countries in the enforcement of this law.

6. All necessary force may be employed in carrying out these
instructions provided that there is clear evidence that a violation of the
law has occurred.

7. The Department of State, Interior, Treasury, Transportation
and Defense will be kept informed by the most expeditious means of any
action taken by enforcement agencies under these instructions.

8. The Commandant of the Coast Guard is authorized to delegate
authority to the various Cr2st Guard District Commanders to take im-

mediate action under thesc instructions.

9. Treatment of Soviet Bloc fishing vessels in United States
territorial waters will continue to be governed by NSAM 265 of October 14,

1963.
L W kder

W. W. Rostow
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13, 1 7

NOTE FOR MR, BROMLEY SMITH
Brom =~--

Arthur Focke looked this file over and said
that he thought we should clarify the fact that
this draft NSAM is an internal governmental
instruction for certain officers and is not
technically a regulation having the force of
law that would have to be published in the
Federal Re; " "~ r. I accordingly de. .ed the
word regulation which I had unwittingly used
in the draft memo for the President and
inserted a sentence along the lines of Art's
sup~=stion.

Art also added that he noted the draft instruction
had already been cleared by the Attorney General
so he did not think that any further referral

to the Department of Justice was necessary
under the circumstances.,

C son

CONFITENTAY . Attachments
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CONFIDENTIAL March 13, 1967

MEMORANDUM FOR THE PRESIDENT

SUBJECT: Treatment of Foreign Vessels Illegally Fishing Within U.S.
9-Mile Exclusive Fisheries Zone

The Secretary of State has developed, with the concurrence of the
Secretaries of Defense, Treasury, Interior, Transportation, and the
Attorney General, procedures for the enforcement of Public Law 89-658,
approved by you last October, which establishes a U. S. contiguous
fishery zone of nine nautical miles beyond the three nautical mile
territorial sea. This law provides that within this nine mile zone the

U. S. will exercise the same exclusive rights over fisheries as in the
territorial sea. However, we will continue to recognize traditional
fishing by foreign vessels belonging to Japan, Canada, Mexico, the USSR
and all parties to the Northwest Atlantic Fisheries International Convention.
(This latter group other than the countries mentioned represents a very
minor proportion of those countries fishing in the U.S. contiguous fishery
zone.) The countries involved were all notified of the new law prior to
December 1, 1966.

These instructions are needed to provide for the enforcement of the new
law by the Commandant of the Coast Guard and have been concurred in by
all affected agency heads. They are internal governmental instructions
not requiring publication in the Federal Register as would be the case if
they were regulations. I recommend that you authorize me to sign the
attached draft NSAM. The treatment of Soviet Bloc fishing vessels in

U. S. territorial waters will continue to be governed by NSAM 265 of
October 14, 1963, a copy of which I attach for your information. Also
attached is a copy of PL 89-658.

/Approved /

Disapproved V" W. Rostow

e

See me

CONFIDENTIAL




March 8, 1967

M "OR MR, W, W, ROSTOW

SUBJECT: Treatment of Foreign Vessels
Illegally Fishing Within 9-Mile
Exclusive Fisheries Zone

Walt --

The attached memo for the President on the
above subject is self-explanatory. Nat Davis
"I have gone over it and v believe it is
now ready for referral to the President. We
are suggesting that you sign the NSAM following
the precedent established by Mac Bundy in
connection with the issuance of NSAM 265 in
October 1963.

Char anson

—CONFIDENTIAL
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-

the implementation of PL 89~658 have been officially notified

by the Department of State, Such notification was completed

prior to December 1, 19663 the countries concerned included

Japan, Canada,

International
-

\

Mexico, the USSR and all parties to the

Convention for the Northwest Atlantic Fisheries,

rh“ 2, Preliminary to full enforcement under the Act an interlm

. 34144'

}ﬂperiod.e£—30—daye commencing December 2” 1966 and eeaeluding

Dk 3,
QBE >

] v
has t 1 establist 1, During this period the

following actions will be taken except as provided in

paragraph 3:

a,

N

First Offenders = Foreign fishing vessels fishing
in the area 3 to 12 miles off the United States
coast will be warned that they are violating
United States law and will be escorted out of
the fishery zone except as noted in paragraph 3
below, Sightings, warnings, and escorting by
enforcement units will be reported to the
A{&a~a;})v¢v Corr vy d e s20 & (»:(Lid
Commandant oé—ﬁhe Coast Guard; information to
S
State, Interior,,and Defense, The Department

of State will pass notice of violation to the

country concerned; in case of Soviet vessels
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a,

be
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Mexico = Fishing within the 3 to 12 mile zone

off Southern California and Texas.,

Japan

(1)

(2)

(3)

(4)

(5)

Trawling and long~lining in the 3 to 12

mile zone off the State of Alaska in the
Bering Sea, the North Pacific Ocean, and

the Gulf of Alaska west of 148° West Longitude,
Whaling in the zone off the Aleutian and
Pribilof Islands, and all other areas of the
Pacific Coast of Alaska, including the Gulf
of Alaska,

Salmon fishing in the zone off the Aleutians
west of 175 degrees West Longitude.

King crab fishing in the zone in the Bering
Sea off the Alaska Peninsula and the
Pribilof Islands,

Tuna fishing.in ?Q? zone off Southern
California,”%ﬁ%Z;iz the Atlantic coast from
New York to Maryland inclusive, the Atlantic
coast of Florida, and off Texas, Louisiana,
Mississippi, Alabama and Florida west of

85° West Longitude,
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Cco USSR = Fishing within the 3 to 12 mile zone off
the State of Alaska.
d. Canada =~ Fishing within the 3 to 12 mile zone off
Alaska, the Pacific Coast and New England states,
4(a), Except as provided in paragraph 4(b) the following
procedure shall apply after the interim enforcement period of

N . . . ¢ L
IR . I T L Nxﬂﬁ"--lﬁ—ﬂz-fnri_ Lt Epet b S

- DECCRBTE=Sw31 1985 , 3 >

anrnnmm-to believe that a vessel has violated PL 89-658, as defined
in paragraph 5, it may be boarded and searched, If enough evidence
is found that the vessel has been violating United States law it
shall be detained for further investigation, If no reason for
detaining the vessel is found it shall be permitted to continue

on its way.,.

4(b). Vessels of Japan, Canada, Mexico and the USSR fishing
for the stocks of fish or as otherwise noted in the specific areas
described in paragraph 3 above will not be boarded and searched
but will be sighted and reported as was done during the interim

_a@wewy enforcement period, (Pending receipt of a claim from the
Soviet government the notification procedure described in para-
graph 3 above will be followed,) This procedure will continue for
the four countries concerned until new instructions are received

from the Department of State reflecting the status of negotiations

for the recognition of traditional fisheries for each country.
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5. For the purposes of this directive illegal fishing
operations within the contiguous zone are defined to include
foreign fishing vessels having fishing gear in use or rigged
for use so as to lead to the evaluated conclusion that the
vessel'!s intention is to commence fishing within the zone or
that the vessel has recently completed removing the fishing
gear from the waters within the zone. Illegal fishing also
includes the support of illegal fishing within the zone through
fishing fleet support vessels, such as factory ships and supply
vessels present in the zone, The Commandant of the Coast Guard
is directed to establish criteria of proof for the guidance of
subordinate commanders in enforcing this law, These criteria
should specify that vessels which, under a reasonable
interpretation of the evidence, may be deemed to have violated
the law inadvertently shall be escorted out of the zone, not
detained,

6. The distinction between the contiguous fishery zone
and the territorial sea 1s pertinent in carrying out enforce-
ment procedures, As defined by law fishing vessels within
the territorial sea must be in innocent passage; within the

contiguous fishery zone they need only refrain from fishing

operations, The doctrine of hot pursuit applies to the zone,
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7. Every effort should be made not to discriminate
between countries in enforcement of this law except where
claims of traditional fishing have been made,

8, All necessary force may be employed in carrying out
these instructions provided that there is clear evidence that
a violation of the law has occurred,

9, The Departments of State, Interior, Treasury and
Defense will be kept informed by the most expeditious means
of any action taken by enforcement agencies under these
instructions.,

10, The Commandant of the Coast Guard is authorized to
delegate authority to the various Coast Guard District
Commanders to take immediate action under these instructions,

11, Treatment of Soviet Bloc fishing vessels in United
States territorial waters will continue to be governed by

NSAM 265 of October 14, 1963,

—GONFIDENTIAL —
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THE WHITE HOUSE

October 14, 1963

NATIONAL SECURITY ACTION MEMORANDUM NO, ?4&

TO: The Secretary of State

The Secretary of Defense :

The Secretary of the Treasury
SUBJECT: Treatment of Soviet Bloc Fishing Vessels

The following instructions, regarding U,S. Coast Guard treatment of Soviet
Bloc fishing vessels entering United States territorial waters, have been
approved:

1.

A vessel in innocent passage, as defined by the Convention on the Terri-

torial Sea and the Contiguous Zone, Geneva, 1958, will not be disturbed, but

will be kept under surveillance while it remains in U, S. territorial waters.

2. A vessel that enters U,S. territorial waters will not be considered in in-
nocent passage and may be stopped, boarded, and searched if:

(a) The Coast Guard has intelligence information which gives reason-
able grounds for believing that the vessel is engaged in violation of U.S.
laws, or that it constitutes a threat to U,S. security.

(b) The vessel is configured in such a manner as to raise a reasonable
suspicion that it is engaged in violating U, S. laws, or that it threatens
U.S. security., Thus, if what purports to be a normal fishing vessel

in innocent passage were obviously configured for the collection of elec=
tronic intelligence, its passage would not be considered innocent until

it had been boarded and searched, and its innocent character established.

(c) The vessel behaves in such a manner that it may be reasonably sus-
pected of violating U,S, laws or endangering U.S. security. Such be=~
havior, when considered in the context of existing circumstances, might
include (1) stopping, anchoring, or hovering not incident to navigation;
(2) making contact with a vessel from the beach; (3) having its own boats

CONFIDENTIAL ~
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in the water; (4) fishing illegally; (5) having its nets or trawls rigged
for immediate use in an area where it cannot legally fish; (6) operat-
ing at night without lights or with illegal lights; (7) communicating
with the shore.

3. A vessel that enters U, S. territorial waters by reason of '"force majeure',
distress, or for shelter from a very dangerous storm shall be permitted to
remain while its reason for entering continues to exist. However, it shall be
boarded and searched to make sure that its reason for entry is valid, that it
is not violating U, S. laws, and that it does not threaten U.S. security. While
it remains in U, S, waters it shall be kept under surveillance,.

4. If, upon boarding and search of a vessel discovered within U.S, territorial
waters, evidence is found that the vessel is or has been violating U,S, laws or
constitutes a threat to U,S. security, it shall be detained for further investi-
gation, If no reason for detaining the vessel is found, it shall be escorted to
the high seas, permitted to continue its innocent passage, or permitted to re-
main if it has a continuing valid reason such as '"force majeure''.

5. All necessary force may be employed in carrying out these instructions.,

6. The Departments of State, Treasury, and Navy will be kept informed by
rapid means of any action taken by the Coast Guard under these instructions,

7. The Commandant of the Coast Guard is authorized to delegate authority to
the various Coast Guard District Commanders to take immediate action under
these instructions.

hiaferie £ [

f
Y
McGeorge Bundy

Copy to: The Secretary of the Navy
Commandant of the Coast Guard




[CORRECTED PRINT]

Public Law 89-658
89th Congress, S. 2218
October 14, 1966

An Act

80 STAT, 908

To establish a contiguous fishery zone beyond the territorial sea of the United
States.

Be it enacted by the Senate and House of Representatives of the
United States of America in Congress assembled, That there 1s es-
tablished a fisheries zone contiguous to the territorial sea of the United
States. The United States will exercise the same exclusive rights
in respect to fisheries in the zone as it has in its territorial sea, subject
to the continuation of traditional fishing by foreign states within
this zone as may be recognized by the United States.

Skc. 2. The fisheries zone has as its inner boundary the outer limits
of the territorial sea and as its seaward ‘boundary a line drawn so
that each point on the line is nine nautical miles from the nearest
peint in the inner boundary.

Sec. 3. Whenever the President determines that a portion of the
fisheries zone conflicts with the territorial waters or fisheries zone of
another country, he may establish a seaward boundary for such portion
of the zone in substitution for the seaward boundary described in
section 2.

Sec. 4. Nothing in this Act shall be construed as extending the
jurisdiction of the States to the natural resources beneath and in the
waters within the fisheries zone established by this Act or as diminish-
ing their jurisdiction to such resources beneath and in the waters of the
territorial seas of the United States.

Approved October 14, 1966,

SISLATIVE HISTORY:

HOUSE REPORT No, 2086 accompanying H.R. 9531 (Comm, on
Merchant Marine & Fisheries),

SENATE REPORT No, 1280 (Comm. on Commerce).
CONGRESSIONAL RECORD, Vol, 112 (1966):

June 20: Considered and passed Senate.

QOct, 3: Considered and passed House, amended, in

lieu of H.R, 9531,
Oct., 5: Senate concurred in House amendments.

GPO 65-139

Fisheries zone
contiguous to
U.S, territom
rial sea,

Establishment.

Seaward boundary.
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DRAFT NATIONAL SECURITY ACTION MEMORANDUM

TO: The
The
The
The
The
The

Secretary of State
Secretary of Defense
Secretary of the Treasury
Secretary of the Interior
Secretary of Transportation
Attorney General

SUBJECT: Treatment of Foreign Vessels Illegally
Fishing within 9-Mile Exclusive Fisheries

Zone

Public Law 89-658, which was approved by the President

on October 14, 1966, establishes a fisheries zone of nine

nautical miles beyond the three nautical mile territorial

sea, This legislation applies to the United States, its

territories and possessions, but not to other areas under

United States administration. Within this fisheries zone

the United States exercises the same exclusive rights over

fisheries as in the territorial sea, subject to continuation

of such traditional fishing by foreign vessels as may be

recognized by the United States., Foreign vessels and

nationals violating the provisions of this law may be

seized, arrested and punished in accordance with federal

law,

LIMITED OFFICIAL USE
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The following instructions regarding the enforcement
of PL 89-658 are approved:

1. All Governments likely to be directly concerned
with the implementation of PL 89-658 have been officially
notified by the Department of State., Such notification was
completed prior to December 1, 1966; the countries concerned
included Japan, Canada, Mexico, the USSR and all parties to
the International Convention for the Northwest Atlantic
Fisheries,

2, Preliminary to full enforcement under the Act an
interim enforcement period commencing December 1, 1966 and
ending February 28, 1967 has been established, During this
period the following actions will be taken except as
provided in paragraph 3:

a, First Offenders - Foreign fishing vessels
fishing in the area 3 to 12 miles off the United
States coast will be warned that they are
violating United States law and will be escorted
out of the fishery zone except as noted in
paragraph 3 below., Sightings, warnings, and

escorting by enforcement units will be reported

LIMITED OFFICIAL USE
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to the operational commander and the

Commandant, U.S. Coast Guard; information to

State, Interior, Treasury, and Defense. The

Department of State will pass notice of viola-

tion to the country concerned; in case of Soviet

vessels notice of violation to appropriate

Soviet fishing fleet commanders by Coast Guard _

District Commanders will also be made if possi-

ble,

b. Second Offenders - Enforcement units will

report violations by second offenders to opera-

tional commanders and the Commandant, U.S.

Coast Guard; information to State, Interior,

Transportation, and Defense, No further action

is to be taken by enforcement units until

instructions have been received, Instructions

may include authorization to board and seize

vessel,

3. The following exceptions to paragraph 2 above will

be in effect during the interim period. Based on actual or

LIMITED OFFICIAL USE
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probable claims of traditional fishing of the four countries
listed below, in the areas noted,no action except to identify
and report will be taken by enforcement agencies,
a, Mexico - Fishing within the 3 to 12 mile
zone off Southern California and Texas.
b, Japan
(1) Trawling and long-lining in the 3 to
12 mile zone off the State of Alaska
in the Bering Sea, the North Pacific
Ocean, and the Gulf of Alaska west of
148° West Longitude.
(2) Whaling in the zone off the Aleutian
and Pribilof Islands, and all other
areas of the Pacific Coast of Alaska,
including the Gulf of Alaska.
(3) Salmon fishing in the zone off the
Aleutians west of 175° West Longitude.
(4) King crab fishing in the zone in the
Bering Sea off the Alaska Peninsula

and the Pribilof Islands,

LIMITED OFFICIAL. USE
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(5) Tuna fishing in the zone off Southern

California, the state of Hawaii, the
Atlantic coast from New York to
Maryland inclusive, the Atlantic coast
of Florida, and off Texas, Louisiana,
Mississippi, Alabama and Florida west
of 85° West Longitude,

c. USSR - Fishing within the 3 to 12 mile zone

off the State of Alaska,

d., Canada - Fishing within the 3 to 12 mile zone

off Alaska, the Pacific Coast and New England

states,

4(a). Except as provided in paragraph 4(b) the
following procedure shall apply after the interim enforce-~
ment period., 1If there is reasonable or probable cause to
believe that a vessel has violated PL 89-658, as defined
in paragraph 5, it may be boarded and searched. If enough
evidence is found that the vessel has been violating United

States law it shall be detained for further investigation,

LIMITED OFFICIAL USE
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If no reason for de;aining the vessel is found it shall
be permitted to continue on its way.

4(b). Vessels of Japan, Canada, Mexico and the USSR
fishing for the stocks of fish or as otherwise noted in
the specific areas described in paragraph 3 above will not
be boarded and searched but will be sighted and reported
as was done during the interim enforcement period, This
procedure will continue for the four countries concerned
until new instructions are received from the Department of
State reflecting the status of negotiations for the
recognition of traditional fisheries for each country.

5. (a) For the purpose of this directive, reason to
believe that a foreign vessel has violated the law includes
foreign vessels having fishing gear in use or rigged for
use so as to lead to the evaluated conclusion that the
vessel's intention is to commence fishing within the zone
or that the vessel has recently completed removing the
fishing gear from the waters within the zone,

(b) Whenever foreign vessels are found carrying out
fishing fleet support activities in the fisheries zone,
the Coast Guard may, where there is reason to believe that

LIMITED OFFICIAL USE
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a vessel has fish that were illegally caught in the
territorial sea or the fisheries zone, board such vessel
to determine if a violation has occurred, If reasonable
cause does not exist, or if upon boarding there is no
evidence to support a violation, the foreign vessel
concerned shall be informed that it is in the fisheries
zone of the United States and is to depart immediately,
No force is authorized should an order to leave the
fisheries zone be ignored,

(c) The Commandant of the Coast Guard is directed
to establish in consultation with other enforcement
agencies criteria of proof for the guidance of subordinate
commanders in enforcing this law, These criteria should
specify that vessels which, under a reasonable interpreta-
tion of the evidence, may be deemed to have violated the
law inadvertently shall be escorted out of the zone, and
shall only be detained to the extent necessary to establish
such inadvertency.

6. The distinction between the fisheries zone and

the territorial sea is pertinent in carrying out enforce-

LIMITED OFFICIAL USE
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ment procedures., As defined by law fishing vessels within
the territorial sea must be in innocent passage; within the
contiguous fishery zone foreign vessels need only refrain

from fishing operations as defined above., The doctrine of
hot pursuit applies to foreign vessels fishing in the zone.

7. Every effort should be made not to discriminate
between countries in the enforcement of this law.

8. All necessary force may be employed in carrying
out these instructions provided that there is clear evidence
that a violation of the law has occurred,

9. The Departments of State, Interior, Treasury,
Transportation and Defense will be kept informed by the
most expeditious means of any action taken by enforcement
agencies under these instructions,

10, The Commandant of the Coast Guard is authorized
to delegate authority to the various Coast Guard District
Commanders to take immediate action under theseinstructions,

11, Treatment of Soviet Bloc fishing vessels in
United States territorial waters will continue to be

governed by NSAM 265 of October 14, 1963,

LIMITED OFFICIAL USE
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