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I ~ ADMINISTRATIVELY CONFIDENTIAL 

October 7. 1968 

EYES ONLY 

MEMORANDUM FOR 

Honorable Ramsey Clark 
The Attornoy Gonen.1 

Jn cotmfftloo. wiih the prosra.m on Clvil ltlghtawhlch you ...-e 
developlog. we would llk• to have rour ropon Hflect clearly your 
JwlgmeDt. about relattvo prlol'ltr among the iwopoaals. 

Flret. ln ordeiw to obtaln faxpUclt judgment on. program p•lorltie.e, 
your repon ahould •et tonh the onlmatod con of each lndlvtdual 
p~ogn.m p~o~al whlch you make• and ~ total coat of all propoaala. 
lo. addltlon, lnaaJ:nQCh as budgot eonatralut• may well be nvere. you 
aboulcl alao develop aa alteraatlve aet ot proposals at lowe11 levela 
whleh would conad.tute th4t minimum which yo\l would conelder accopt-
abJAI •ven though lt would not do all tba.t fOG recommend. The oncloffd 
talmlu format abould be follow.a .ta p~· tbi. lntonnatlon. It 
•houlcl cover each propam propoaal .... wheib.er lt wou.14 require new 
pfltll'am t..al•J.atloa. autb.oriatloa ,._ a ohaage la th• badgetuy Je"1 
or aa ~latlq pi-~am. o. •lmply an blcd&a• h\ app20priatlou. Not9 
that tht. lo·nu.t also HqU.b'e• that the propoaala bt rank4Ml u to pd.only. . 

. . I 

8eooD4. with respect to paaopoeala tavolvt.aa only a chaa.ge la~ 
leWl• lrom 1969 (lnclucUn1 tboe• reciul&'fAi leglelatloa to •hana• lh• 
authonaattoa J.evol) a •econd tablet •bould be provldod1 

l. Comparil\1 ttua coat of your ncom.mond-1 level loit each 
pwsnm·with the amount the agera.q adn>Jmeterkla the 
pl'Ognm ba.• tnclude4 la lb b&adaot "'I••• to th• Bureau. 
ol the Budget fo~ 1970 wlth11l the O¥e'la11 plannlr.g flgt.tre 
glvoa to tM agency by th• Dunau of the Budget. 

2. ·stating. la any ln•tanc• where YQUI" recommendation .oxceett. 
the •sency•a budget request, the agency•• judgment aa to 
whether the exc••• amount has a higher pricn-lty thall any 
of the oth•~ lt~ lncluded. ln th• agency'• ht.id.get requeat. 

https://tavolvt.aa
https://wheib.er
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Thlrd. to enable ua to coa..lder the ~lte of yov- propo•ala more t'ully 
you ue al•o roqueatod to ettbmlt highlight p~ogram apeclflcatloa• for 
each propoaal. The apeclflcatlona should provide key fact. on. -.ch of 
the polnte ln the enelosed outUn•. If th• recommcmdatloal lnvolvea aA 

lMYoa.ae or a modlftcatlon in an oa.golng p~ogram. the •pecUlca.tlou 
ehoqld focus on e.:<plaln.1ng the natan and tho moi-lt• of the add-on or 
the change tn relation to tbo coverage and the performauc• of th• eur­
Mnt pl'Ogl'atn. 

Pleaae •abmlt thla lntormaUoa ae pan of y~ repon. U JOQ need 
fun.bu lntorm&tlcm about the priclq o~ ihe Datu.re of the pz-ograni 
apecUicattou. pleue call Freel s. Hotfmaa at tho ~ el tll• 
BwlSel (code l03t ox&, 3480). 
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ADMINISTRATIVELY CONFIDENTIAL 

Septembol' 4. 1968 

EYES ONLY 

MEMOll.ANDUM FOR. 

Honorable Ramsey Clal"k 
The AttorQOY Gennal 

a would be. helpful u yO\l would eu.bmlt to ·U8 by October 7, 1968, 
a detailed outlhMt of new lnltla.tlves which might be propo•ed la the 
Budget, Ecoaomtc, and sta.to of the Union l.i•••as•• in the fleld o1 
ClvU lllght1. Th• outllu. should covez- actlone whlch mtgbt be taken 
both aow and ln th• tutu.re to deal wlth th• va.1rlOU• problems la thl• 
uea. Con.elderatlon should bo alven to ttema •uch u: 

Enforcemen& power fo~ EE()C• 

• State JQLT Nfonn 

• ~•nl.Qa of Fata- Hoa•tna •nforc..ot 

• •-of tlul Clvll IUPt• Act (ft 1964. partlcululy 
wltb. '8.,ect to employmAnt. 

Ja abouJ.4 be ~etoo4 that theee artl mft'ely ldeu HeultlAg from , 
WI' dtacu••lcms a.ad that no deolelou ba.ve bNo ma4• wlth H•pod 
to any of them. Fu.tho~"• you. are •llCOu.raged to add any other 
propo•al wblch '°" feel l• worthy Of coulden.Uoa. 

Tke outline •bouhl cont.ala the foUowln.& 1Atormattoa1 

1. A •hort atatement ot the loglaJatlve o• admlntatratlve pl'OpOsal. 

2. A detailed atatomont of ill• problom glvlJi.s d•• to the propoftl. 

3. A etatemGntof rela1ed on-golq progn.m1, lncludlng CO•te. 
the people whom the progiiame reach. and the lnadequacles 
of th• present progn.ma. 

I_] 

https://progn.ma
https://progn.m1
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4. A dloc\&11l011 of th• pnpoeal, wlth •mphul• UPoJl th• pro• 
and cou and the coata aad btmellt• of bnp1-mettt&tl02'. (Of 
great Importance her• l• a detalled ~~nt ~f the are7 
!!l9nt1 ~ factual mAterlal which ca.a be a.dva~ed ln aupP!lt 
Qf,th• pro£C?•al. ) 

5. A atatemont of th• alleruatlv• propcneala whlch were conalOtted 
and tho ••UOQ tor rojecUoa the"'91. 

la addltlon, lt woukl be helpful 11 you wold4 prepue a eommary of tb• 
..pt)ft c~ to ~eed 10 ....., whlch concaln.e th• followlnl lnfonnatlfm 
to• •ac:h ma.Jo• admlnlatratlve or l•al•latlv• p110pqal: 

~- Sallent ~· of~ proposal~ 

•• Bd161 •tat•~ ot beaellta ol lmpMmentMlon. 

•• art.et~ of coM• ot lmp~loa.. 

ft t OOpl•• of ·tfMt npon .ehoulcl b4t aubmt~ to me U\4 a.- copl•• 
to the Dlrecto.- of tbtt Burt&U ol ihe Bu41et. 
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DEPARTMENT OF JUSTICE 

Proposed Initiatives for Inclusion in the 
State of the Union, Budget, and 

Economic Messages, 1969 

CIVIL RIGHTS 
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SUMMARY OF PROPOSALS: 

CIVIL .RIGHTS 

The following is a summary of items relating to 

civil rights that the Department of Justice recommends be 

considered for inclusion in the President's State of the 

Union, Budget and Economic Messages. 

1. Increased Appropriations for the Civil Rights Division 

and the Community Relations Service. 

The Proposal. In order to enforce more effectively 

existing laws, the Department of Justice urges that its 

resource commitment be expanded substantially in the areas 

of equal employment, fair housing, and desegregated 

schooling. The Department also urges that its resource 

commitment to the community relations assistance program 

be expanded in order that the Communi~y Relations Service 

may more effectively discharge its responsibilities. The 

additional resources needed in fiscal 1970 are estimated 

at an additional 100 positions (67 attorneys; 33 clericals) . 

for employment, housing and education enforcement by the 

Civil Rights Division, and an additional 163 positions 

for the Community Relations Service. 

Principal Benefits. At present, in the employment, 

housing and education fields, there are 72 geographic areas 

• 
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where the overall population is over 100,000 and the 

negro population exceeds 10%. There is a need for the 

Civil Rights Division to be active in each of these 

areas. Due to limitations imposed . by the present level 

of appropriations, however, there are no Department re­

sources committed to investigations or suits in the · field 

of employment in 32 of the 72 areas; in 54 of these areas, 

there ~ are no employment suits pending. In the public 

education field, the Department has been able to investi­

gate fewer than half of the complaints it receives. The 

number of school districts in which there is a need to 

file desegregation suits is steadily increasing. In the 

field of housing, Title VIII of the Civil Rights Act of 

1968 will shortly give the Civil Rights Division respon­

sibility for enforcing nondiscriminatory housing practices 

wi~h regard to some 60 million units of housing throughout 

the country. The additional resources requested will en­

able the Civil Rights Division to ·expand its employment 

investigation operations into each of the 72 target areas 

that have significant employment discrimination problems, 

intensify its efforts in the school desegregation field, 

and discharge effectively its new responsibilities in the . 

field of open housing. 

The additional resources called for in the field of 

community relations assistance will enable the Community 
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Relations Service to increase its coverage of cities 

from 35 cities at present to 65 cities by 1972. 

Costs. The cost of the increased resources com­

mitment needed by the Civil Rights Division in the 

employment, housing and education fields is approximately 

$1.3 million ·per annum. The cost of the increased re­

sources needed by the Community Relations Service is 

approximately $2.6 million per annum. 

2. Enforcement Power for the Equal Employment Opportunity 

Commission. 

Xhe Proposal. Title VII of the Civil Rights Act 

of 1964 should be amended, first, to confer upon the EEOC 

the authority to issue "cease and desist" orders directing 

the discontinuance of discriminatory employment practices, 

and second, to authorize the Attorney General to insti­

tute injunctive suits against State or local governments 

that engage in discriminatory employment practi~es. This . . 

item is basically a resubmission of Title III of the 

Administration's Omnibus Civil Rights Bills of 1966 and 

. 1967. 

Principal Benefits. The EEOC, responsible for 

the administration of Title VII of. the Civil Rights Act 

of 1964, at present seeks to eliminate discriminatory 

employment practices by utilizing informal methods of 
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conciliation and persuasion. Because it has no enforce­

ment power comparable to the enforcement powers of other 

administrative agencies, EEOC's efforts to conciliate are 

often unsuccessful. By giving EEOC effective enforcement 

power, we should be able to realize much more rapid 

progress in eliminating discriminatory employment prac­

tices throughout the nation. 

Racial discrimination in the employment practices 

of State and local go'vernments is a continuing problem. 

Title VII of the Civil Rights Act of 1964 does not cover 

empl~~ment by governmental agencies, although it is clear 

that the Fourteenth Amendment prohibits discriminatory 

practices by such agencies. Existing remedies, such as 

suits by private individuals, have not significantly 

reduced the dimensions of the problem. By giving the 

Attorney General authority to sue for injunctive relief 

against States or units of local government that are in 

violation of the law, it is hoped that employment dis­

crimination in this area can be substantially eliminated. 

Costs. Estimates of the cost of giving EEOC ' cease 

and desist authority vary between $1.2 million per year 

and $10.9 million per year. Giving the Attorney General 

authority to bring pattern or practice suits against State 

and local governments in the employment area should entail 

an additional annual cost of appro~imately $72,000. 
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3. State Court Jury Selection. 

The Proposal. The Department proposes a statute 

that would .prohibit discrimination, on the ground of race, 

color, religion, sex, national origin or economic status, 

in the selection of grand and petit juries in State courts. 

To enforce the prohibition, the Attorney General would be 

authorized to initiate civil actions for appropriate re­

lief agains~ State jury officials who engage in dis­

criminatory selection practices. Such actions could be 

initiated, however, only after State officials are given 

an opportunity voluntarily to eliminate selection procedures 

that are discriminatory in the judgment of the Attorney 

General. This proposal is substantially identical to · 

Title II of the Omnibus Civil Rights Bills of 1966 and 

1967. 

Principal Benefits. Notwithstanding the fact that 

discrimination in the selection of State court juries 

has long been established as ~nconstitutional, such 

discrimination has continued. Existing remedies -­

primarily challenges by criminal defendants and class 

actions by private individuals -- have not provided .a 

solution to the problem. Giving the Attorney General 

authority to proceed against State jury officials, how­

ever, is likely to accelerate gre~tly the elimination of 

discrimination in the selection of ·jurors in State courts. 
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This in turn should lift the substantial burdens that 

are now put upon the cour_ts and law enforcement agencies 

that must retry defendants whose first convictions have 

been upset because of deficiencies in the jury selection 

process. Moreover, the elimination of government­

sanctioned discrimination in the selection of State juries 

should foster a respect for our legal institutions in 

general. 

Costs. The additional personnel that should be 

added to the Civil Rights Division to enforce effectively 

this proposal will entail an additional annual expenditure 

of approximately $72,000. 

4. Access to Law School. 

The Proposal. A program of federal financial assis­

tance directed toward increasing the number of members of 

disadvantaged groups -- particularly members of racial 

minorities --- who enroll in and graduate from law school. 

Under the proposal, federal funds would be made available 

to (1) create or expand special law school programs to 

benefit students from disadvantaged backgrounds who have 

received inadequate undergraduate preparation for law 

school; (2) establish special programs at colleges and 

universities designed to better prepare prospective law 
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students for law school; and (3) assist law school 

students from disadvantaged backgrounds by providing 

grants or loans to cover the cost of law school or the 

cost of special tutoring either in or in preparation for 

law school. 

Principal Benefits. Very few members of minority 

groups -- and in particular, very few negroei -- can be 

counted among the nation's legal profession. This pro­

gram is designed to cure this deficiency. By producing 

greater numbers of lawy~rs from minority groups, the 

program should provide such groups with leaders who 

understand the potential of the legal process for re­

solving social grievances and the importance of resorting 

to established legal channels for the attainment of 

legitimate aspirations. The program should also produce 

a number of highly qualified lawyers who are particularly 

suited for rendering legal services to minority and 

disadvantaged groups. 

Costs. Tentative estimates are · that the proposal 

would require the expenditure of approximately $7 million 

per year. 
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Civil Rights and Community Relations 

Employment, Housing, Education and related 

CoITu~unity Relations Assistance are paramount program 

expansion areas for the federal government in the ~ield 

of Civil Rights and Community Relations. The Department 

has a basic resource commitment with modest resource 

increases in the fields of interference with civil rights, 

voting, Title VI (federally assisted programs), and public 

accommodations and facilit~es. The outstanding problems 

in these areas are such that we cannot afford to do less. 

Hence, there are no resources which reasonably can be 

diverted to the expansion areas listed above. 

Employment, housing, and education are considered 

together because the problems and the programs to deal with 

the problems of each are interrelated. Improvement in any 

one area is likely to contribute to improvements in the 

others. Set-backs in any one area are likely to contribute 

to set-backs in the others. 

Our program targets are areas where the population 

is over 100,000 and over 10 percent Negro: 72 geographic 

areas. Of these, 41 areas are included inthe group of 

cities responsible for the top 60 percent total value added 

by manufacturers in the United States. Generally speaking, 

,; -~ 
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these are the areas in which great numbers of minority-
..... 

group members reside, . or to which they are moving. They 

are seeking jobs and housing and must rely on the educational 

opportunities and facilities available to them• 

• Due to resource limitations, there are no 

Department resources committed to investigations or suits 

in the field of employment in 32 of the 72 areas. In 54 of 

these areas there are no suits pending. Our target groups 

included a great variety of employers (employing as few as 

25 employees), unions (having as few as 25 members), and 

employment agencies. 

In the field of housing, Title VIII of the Civil 

Rights Act of 1968 applies to the 69 million dwelling units 

in the United States as follows: 

January 1, 1969 - 40-45 million units 

January 1, 1970 - all units except single 

family homes (60 million units 

covered is a conservative 

estimate). 

Our target groups include a multitude of institutions which 

finance, rent, or sell dwellings. 

In the field of public education, the Department 

is attempting to complement the responsibilities of HEW. 
/

We seek to establish legal principles on a host of plans 

and practices operating or proposed in school districts 

throughout the country. Indicative of the prc1Ylem is that 
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there are 96 school districts which had funds terminated 

by HEW between 1966 and 1968. There are an additional 99 

school districts now in HEW proceedings. Of the latter 

group, we expect some 50 percent will have funds terminated. 

Since the Department expanded its activities into the North," 

we have received 37 complaints from cities. Wi.th present 

resources, we have been able to investigate only 18 of 

those complaints. Of the 18, six have received notice letters 

and four are the subject of suits. 

In the field of community relations assistance, 

even with a proposed 65 percent increase in funding in FY 

10, we expect to service only 35 cities. In only three of 

these cities, the Community Relations Service will have a 

two-man team per city. Fourteen cities will have one man 

each. Eighteen cities will have the assistance of a one­

half man-year per city. Our present estimates of increased 

service in FY 1971-1974, at a funding increase of 32 percent, 

28 percent, 16 percent, and 9 percent respectively, will 

enable us to increase our service cities to 50, 65, 75, 

and 80 over those four years. 

The table on the following page reflects actual 

and requested resource ;-' levels for the Civil Rights Division 

and Community· Relations Service from FY 1968 - FY 1970 •. 



Civil 
Rights 
Division 

Community 
Relations 
Service 

TOTAL 

FY 68 Actual I 
I 

1 Positions I
I 

I 
I 
I 
I 

2,645 216 

2,000 

4,645 

FY 69 Request FY 69 App. Adj. IFY 70 Estimat ed 
I 

! Positions ! Positions I$ Pos·tions 

3,397(+752) 245(+29) 3,276(-121) 219(-26) 4,335(+1059) 312(+93) 

2,808(+808) 176(+46) 2,363(-445t 138(-38) 3,811(+1448) 230(+92 ) 

6,205(+1560) 421(+75) 5 , 639 (-5 6 6 ) 3 5 7 ( -6 4 ) 8 ' 14 6 0-2 50 7 ) 5 4 2 ( +18 5 ) : 

1 
I 

T 
I 
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In FY 69, the Department filed a supplemental 

request for 55 positions for the Civil Rights Division. 

Twenty of the thirty attorney positions requested wer~ 

intended for the housing program. This request was 

denied. In FY 70, we propose a Division increase of twenty­

six attorneys for housing including th~ twenty attorneys 

already requested. 

The Department can effectively use an additional 

100 positions for the Ctvil Rights Division for employment, 

housing and education . This would provide 67 attorneys 

and 33 clericals. They would be allocated among the 72 

. geographical areas and would be responsible for implementing 

the employment, housing and education programs in each 

. geographical area c.overed. 

The cost of this increase is approximately $1.3 

million. 

The Department can effectively use an additional 

163 positions for the Community Relations Service to increase 

its city coverage from 35 cities to 65 cities (present FY 

1972 target). This increase would cost approximately 

$2.6 million dollars. 
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ENFORCEMENT POWER FOR THE 

EQUAL EMPLOYMENT OPPORTUNITY COMMISSION 

(Civil Rights Item II) 

1. Statement of the Proposal. 

Amend Title VII of the Civil Rights Act of 1964 

to: 

First, confer upon the Equal Employment 

Opportunity Commission authority to issue 

"cease-and-desist" orders directing the dis-

continuance of discriminatory employment 

practices. 

Title III of the Administration's 

Omnibus Civil Rights bill (S. 1026, 90th 

Cpng.) provided for this authority. s. 1308 

(Clark & Javits) was identical to Title III. 

A clean bill (S. 3465), reported 13-2 by the 

Senate Labor and Public Welfare Committee 

after hearings on S. 1308, was not considered 

by the Senate. 

The proposal would authorize the 

Equal Employment Opportunity Commission to 

issue cease-and-desist orders and to petition 
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for their enforcement in a United States court 

of appeals. 

The Equal Employment Opportunity Commission 

would have the authority to hold administrative 

hearings for the purpose.of taking evidence as 

to whether an unlawful employment practice had 

been committed. These hearings would be con-

ducted by trial e~aminers in conformity with 

the requirements of the Administrative Pro-

cedure Act, codified in 5 u.s.c. 551, et~· 
• 

Second, authorize the Attorney General to 

institute an injunctive suit against a State or 

local government if he determines it has engaged 

in a pattern or practice of discriminatory 

emplaymen t • 

Specifically, the proposal would amend Title.VII 

in the following important respects: 

After the filing of the charge of dis-

crimination, EEOC could, on the basis of 

a preliminary investigation, determine that 

prompt judicial action is necessary in order 

.~ 

---···-- ·--- .. 
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to preserve its power to grant effective 

relief. In that event, the Attorney General 

could bring an action in the district court 

for preliminary and temporary relief pending 

EEOC's final disposition of the charge. 

If EEOC dismisses the charge, the person 

aggrieved could bring an action in the 

United States district court to review the 

no-reasonable cause determination of EEOC. 

The court could sustain EEOC, direct it to 

find reasonable cause or direct it to in­

vestigate further. 

If EEOC fails, within 180 days, either to 

dismiss his charge, issue a compliant, or 

enter into a conciliation agreement satisfactory 

to the complainant, the complainant would be 

authorized to bring a private suit. This 

provision, which is different from last year's 

• bill, is discussed more fully below. 
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Under Title VII, EEOC engaged in con-

ciliation efforts after it has found 

reasonable cause. The proposal would 

prohibit EEOC from entering into any 

conciliation agreement which was not 

acceptable to the person aggrieved • 

. If the conciliation fails, EEOC would 

conduct an administrative hearing, and 

if it found that the respondent has 

engaged in unlawful practices, it could 

issue an order requiring it to end the 

unlawful conduct am to take such 

affirmative action as would effectuate 

the policies of the Title. 

If the respondent did not voluntarily. 

comply with EEOC's order, it could petition 

an appropriate court of appeals for enforce­

ment of its order. Any party aggrieved by 

an EEOC order, including the person filing 

the charge where EEOC dismisses his charge 
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in whole or in .part, would have the right to 

petition the court of appeals for review of the 

• order. 

In addit{on to changes in the authority and 

procedures set forth above, the proposal would 

amend section 707 of Title VII by authorizing the 

Attorney G.eneral to bring suit in a Federal district 

court when he finds a pattern or practice of dis-

crimina tion, on the grounds of race, colo·r, .religion, 

sex or national origin in the employment practices 

of a State or poritical subdivision. 

The bill, like S. 3465, also contains a number of 

technical changes in EEOC procedures, modifying and clarifying 

the existing statute in a number of respects. 

2. Statement of the Problem Giving Rise to the Proposal. 

A. Cease-and-Desist Authority for EEOC. The need 
., 

for EEOC to have authority to issue cease-and-desist orders 

is set forth in Senate Report 1111, accompanying s. 3465 

(pgs. 3-5). It may be summarized as follows: 

Despite the progress which has occurred 

since the implementation of Title VII 

began, Negro and other minority groups 

continue to be denied equal employment 

opportunity. 
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The experience of EEOC, the agency re­

sponsible for the administration of 

Title VII, shows that it has been severely 

hampered by its lack of enforcement power • 

. Even if EEOC determines that a complaint 

is meritorious, it can do no more than 

seek to eliminate that practice by means 

of infonnal methods of conference, con­

ciliation and persuasion. Largely because 

it has no power to issue binding orders, 

EEOC's efforts to conciliate are often 

unsuccessful. 

If EEOC is unable to. achieve successful 

conciliation, the only available remedy 

for a person complaining of the violation 

is time-consuming private litigation which 

would be an additional burden on the already 

overburdened Federal courts. While the 

Attorney.General has authority to bring 

an action where patterns or practices of 

discrimination exist, the resourqes of the 
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Department of Justice are limited and 

it has been and will continue to be 

difficult to reach many areas of dis­

criminatory employment practices through 

"pattern or practiceu litigation. 

Comparable power to issue judicially 

enforceable cease-and-desist orders is 

now exercised by most Federal agencies, 

including the NLRB, the Federal Trade 

Commission and the Federal Power Com­

mission, as .well as the vast majority 

of State antidiscrimination agencies. 

B. State and Local Government Employment. Racial 

discrimination in the employment practices of state and local 

governments is a continuing problem. Such discrimination 

takes a variety of forms. Some agencies discriminate in 

their hiring practices, either excluding Negroes altogether 

or accepting them.only for low-level jobs. In other in­

stances, Negro employees (~, social workers) are per­

mitted to serve only members of their race. Ali:Other aspect 

is denial of equal opportunity for promotion to supervisory 

positions. 
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One indication of the existence of discriminatory 

practices is furnished by employment statistics. For 

example, information obtained from the Alabama State 

Department of Pensions and Securities indicates that, as 

of April 1, 1~68, the Department had some 1618 employees, 

24 or 1.5 percent of whom were Negroes. Five of the 24 

were part-time employees. Perhaps more startling is the 

fact that of approximately 1000 clerical employees in six . 

Alabama agencies, only 2 ·were Negro. According to the 1960 

census, Negroes accounted for 30 percent of the population 

of Alabama. 

Similarly, we are advised that as of September 1, 

1968, every Negro employee in the Mississippi Highway Depart­

ment is in a menial position. Although 32 out of 34 custodial 

workers in the state's employment services are Negro, none 

. of the 168 clerical employee$ are Negro. We notethat accord­

ing to the 1960 census, 42.3% of Mississippi's population 

was nonwhite. 

Nor are statistics of this kind limited to the 

Deep South. Similar statistics, strongly suggesting dis­

criminatory recruiting and hiring practices, exist with 
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respect to municipalities as well as States in different 

sections of the country. See,~' President's Commission 

on Law Enforcement and Administration of Justice, Task 

Force Report: The Police (1967), p. 168. 

While employment discrimination by a State or 

local government clearly violates Fourteenth Amendment 

rights, the Federal Government has no effective means of 

enforcing those rights. Individuals who are subjected to 

such discrimination have the right to seek relief in the 

federal courts. However, an individual whose application 

,,- is rejected may not realize that he is the victim of dis­

crimination; he may not be able to obtain sufficient in­

formation to e~tablish that discrimination took place. 

Moreoever, a lawsuit charging employment discrimination on 

the part of a State or local agency is likely to involve 

more time and money than he can invest. Besides, the act 

of discrimination against -him is not likely to be an isolated 

case but is more likely to be part of a pattern when connnitted 

_by State or local governments. Such a pattern of discrimination 

could be better attacked in suits by the .Attorney General. 
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At present, the Federal Government lacks authority 

to seek redress against such infractions of the Fourteenth 

Amendment. Title VII of the Civil Rights Act of 1964, 

which deals with equal employment opportunity, excludes 

from its coverage States and political subdivisions. See 

§70l(b), 42 U.S.C. 2000e(b). While many State and local 

programs are covered by Title VI of the 1964 Civil Rights 

Act, which requires nondiscrimination in federally assisted 

programs, this title is, in gen~ral, not applicable to 

employment practices. See §604, 42 u.s.c. 2000d-3. The 

,,,,- statutes requiring a merit system on the part of State 

agencies which administer certain federal grant-in-aid 

programs (see,~' 42 u.s.c. 302(a)(5)) afford some basis 

for federal action against employment discrimination of 

State agencies, but cover only a small fraction of State 

and local positions. Thus, while we repeatedly receive 

complaints of discriminatory practices by State and local 

government agencies, we are usually not in a position to 

take action. 

3. Related On-going Programs. 

A special Task Force is considering the merits 

of transferring, by Executive Order, the functions of the 

Secretary of Labor under E.O. 11246, curr·ently discharged by 
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the Office of Federal Contract Compliance (OFCC) of the 

Department of Labor, to the Chainnan of EEOC, except tha.t 

the power to make decisions on the record for the debar­

ment from Government contracts would be made by the full 

Commission. If the transfer took place, EEOC would have 

authority to cut off Government business from contractors 

and subcontractors who fail t~ comply with the nondiscrimina­

tion requirements of the Executive Order. 

Even if the proposed transfer takes place, we 

should seek cease-and-desist legislation. Several considera­

tions lead to this conclusion. b the first place, the sanction 

of debarment is applicable only to Government contractors 

and subcontractors and contractors and subcontractors on 

Federally-assisted construction projects. While we do not 

have precise statistics, it is probable that there are a 

significant number of employers with 25 or more employees 

who are not Government contractors or subcontractors. Legis­

lation giving EEOC authority to issue case-and-desist orders 

would give EEOC a sanction against these employers, which 

it would not have under the proposed Executive Order. 
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Moreover, OFCC 's authority under E. 0. 112L~6 covers 

employers only; it does not cover unions, apprenticeship 

programs or employment service agencies which are expressly 

covered by Title VII and against which EEOC could issue 

cease-and-desist orders. (In fiscal 1968, EEOC acted on 

9,339 charges involving employers, 1,535 involving unions, 

159 involving employment agencies and 69 involving apprentice­

ship and training programs.) Because the loss of Government 

busin'ess would adversely affect not only the contractor but 

also his employees, the threat of debarment in some cases 

might cause the union representing these employees and the 

apprenticeship program in which the union participates to 

come into compliance. We have found this to be the case 

particilarly in industrial situations where the bargaining 

agreement does not provide that the union will be the 

. employer's sources of employees. The .:Executive Order sanctions 

have been largely ineffective with construction unions, how­

ever, and EEOC would be in a far stronger position if it had 

authority to issue cease-and-desist orders directly against 

unions and apprenticeship programs. Private employment service 
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agencies are not covered by OFCC's authority; and while 

the Department of Labor under Title VI could cut off its 

financial support of a State employment service agency 

which engages in discrimination, this sanction is an 

extreme one, and has not been invoked. 

Further, the Office of Federal Contract Compliance 

in the past has invoked the threat of debannent only in 

serious cases involving patterns or practices of discrimina­

tion. If EEOC continued· to follow this practice, there 

would be no effective sanction in cases involving individual 

acts of discrimination or limited numbers of persons. In 

such cases, EEOC would presumably rely on the present pro­

visions of Title VII and seek voluntary compliance; and 

the person aggrieved could bring a private suit. With 

cease-and-desist authority, EEOC could issue orders, vio­

lation of which would be punishable by contempt of court, 

in all types of cases, even in those cases involving single 

acts of discrimination. Cease-and-desist orders have in 

fact been used by other agencies such as NLRB in all types 

of cases, not only in those involving patterns of unlawful 

behavior. 
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4. Pros and Cons of the Proposal; Costs Involved. 

A. Advantages. The principal benefits and ad-. 

vantages to be derived from the proposal have been discussed 

in the preceding sections. In addition, however, it is 

important to request cease-and-desist authority for EEOC 

because the Administratioh ·has twice before asked for such 

legislation, and a change of position might be interpreted 

as being due to a lack·of confidence in the Commission. This 

would be particularly unfortunate at a time (should the pro­

posed Executive Order be issued) when EEOC was beginning its 

enforcement of the contract compliance program. 

B. Disadvantages. There is always the danger that 

if the proposed Executive Order transfers the contract compliance 

program from the Department of Labor to EEOC, opponents of 

civil rights legislation would attack EEOC by attacking the 

contract compliance program at the congressional hearings and 

debates. While this might lead to some unfortunate publicity 

for the Commission, we think these attacks can be answered 

and that, on balance, this danger is not so serious as to warrant 

abandonment of this most mmportant piece of legislation. 
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C. Pros and Cons of Particular I s s ues: Th e 

Private Suit Remedy. One major change in our proposal from 

last year's bill relates to the private suit remedy. We 

recommend that this year's bill i nclude provisions which 

would permit a ·person aggrieved to bring in certain cir­

cumstances a private action in a federal district court to 

vindicate his rights under Title VII. A brief history of 

the private suit remedy proposal will clarify this issue. 

Under Title VII, an aggrieved individual could 

bring a private action if within 30 days (or, in the 

discretion of the Commission, 60 days) after the charge 

is filed EEOC was unable to obtain voluntary compliance. 

S. 1308, the original Administrat~on bill of the 90th Congress, 

would have given cease-and-desist authority to EEOC and also 

retained the private suit remedy. Under s. 1308, the private 

party could bring a private suit if 180 days after the filing · 

of a charge EEOC has "for any reason whatsoever failed or 

declined to i ssue a complaint or has terminated proceedings 

(including charges with respect to which the Commission has 

secured voluntary compliance satisfactory to it). 11 A private 
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action could also be brought if EEOC ends a proceeding by 

means of an agreement to which the aggrieved has not consented. 

The Senate Labor Committee deleted the private . 

suit remedy from s. 1308. In its place, it added a section 

giving private parties the right to obtain review in the 

district court of no-reasonable cause findings by EEOC and 

a section requiring the consent of the person aggrieved to 

conciliation and settlement agreements. It also made the 

person aggrieved a party to EEOC proceedings and required 

that EEOC act upon charges within 120 days (this was later 

changed in full Co11.1..'Uittee to 120 days "so far as practicable"). 

The bill in this form was reported to the Senate. 

We believe that the private suit remedy should be 

restored to the legislation. Even if EEOC had cease-and-desist 

authority, there would still be reason to authorize private 

suits to remedy violations of Title VII. In our experience 

private suits in the Federal courts are often an effective 

means to advance civil rights. The provision for a private 

suit remedy would also protect the par·ty aggrieved in the 

event that EEOC was unwilling or unable to act on his charges 

of discrimination. 
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We propose, therefore, that the person aggrieved ' 

be permitted to bring a court action if EEOC fails, within a 

specified period -- probably 180 days -- either to dismiss 

his charge, issue a complaint, or enter into a conciliation 

agreement (which, under our proposal, would have to be 

acceptable to him). These provisions would provide for a 

private suit remedy more limited than that included originally 

ins. 1308, for S. 1308 would also.have authorized a suit . if 

EEOC dismisses the charge or enters into a conciliation 

agreement unsatisfactory to the person aggrieved. 

We are not recormnending that the s. 1308 provisions 

on private suits be retained for several reasons. In the 

first place, the broader private remedy would undoubtedly be 

strongly opposed, particularly by labor groups. In addition, 

there is no serious need for the private suit in the two 

situations in which it is provided for in s. 1308. Under 

our proposal, a private party could appeal dismissal of his 

charge to a district court. While this appeal is not the 

equivalent of a private suit, s~nce the court could only remand 

the case to EEOC and would not have authority to issue an order 
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on the merits it does protect the person aggrieved if his 

charge was arbitrarily dismissed by EEOC. In addition, our 

proposal would require the consent of the person aggrieved 

to any conciliation agreement; this provision would protect 

him almost as much as the provisions in s. 1308 permitting 

him to bring a private suit if EEOC entered into a conciliation 

agreement without his consent. 

Finally, if we adopted the private remedy in s. 1308, 

it would be necessary that OUF" proposal differ from s. 3465 ... in 

several additional respects, i.e., the provision relating to 

conciliation agreements and to appeals to the district court 

of the dismissal by EEOC of charges. We feel that the closer 

we stay to the committee bill the better the chances for 

favorable action by the 1Congress. 

We further recommend that the legislation provide 

that if a private suit is brought, EEOC would be divested of 

jurisdiction over the matter. This provision did not appear 

in s. 1308, but our discussions this year with employers 

and unions revealed that they would object to being subjected 

to simultaneous proceedings before EEOC and a district court. 
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D. Pros and Cons of Part icular Issues: Attorney 

General Suits Against State and I'.,ocal Governments . The other 

major change in our proposal fron1 last year's bill would grant 

the Attorney General broad authority to seek injunctive relief 

against discriminatory employment practices by St ate and local 

governments. This proposa l is like one advanced by Senator 

Javits l a st year which was narrowly defeated in committee 8 

to 6. The need for such authority has been shown above •. 

Such suits would be based on a pattern or practice 

of discrimination and would involve more than the interests 

of the immediate victims. For example, the effects of 

employment discrimination by a state agency go beyond the 

applicants and . employees who are denied equal opportunity. 

All residents pay taxes which go toward the salaries of such 

employees, and racial discrimination by government agencies is 

likely to alienate minority groups toward the governmental 

agency vn1ich is supposed to be serving all. Indeed, such 

discrimination is likely to impair the ability of the 

agency to perform its services in a fair, and effective manner. 
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Of course, prime responsibility for eliminating 

discriminatory practices belongs to the State or local agency 

itself. However, t h e f act that discrimination exists i ndicates 

t hat such agencies are unaware of the problem or are unwi lling 

to take corrective action. Th e proposed statute should be. 
effective in two ways -- first, t he requirement that notice 

of alleged discrimination be given to appropriate State or local 

officia l s should mean that, at least in some cases, the_improper 

employment practices will be eliminated voluntarily. ~Th.ere no 

voluntar y solution is possible, the Attorney General will 

be able to seek judicial relief. 

E. Pros and Cons : Other Issues. S. 3465 contains 

provisions which would override EEOC's Guideline of February 

25, 1968 , declaring that some differentiation between men and 

women in pensions and retirement plans were unlawful under 

Title VII. We believe that it would be inappropriate for this 

Department or the EEOC to sponsor this provision which would 

override a decision of EEOC, and we reconnnend that it not be 

i ncluded in our proposal. 
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We recommend t ha t t he provisions directing the 

President to conduct a study on dupl:cation in federal 

agencies responsible for the enforcemen t of equal emp loyment 

opportunity statutes and orders be deleted from the bill. 

If t h e proposed Order relating to the transfer of OFCC to t h e 

Chainnan of EEOC is promulgated, i't would, of course, be 

unn ecessary. In any eve!lt:i we think it inappropriate for 

the Administration to ask for legislation vrl1ich would direct 

it to conduct an investigation of its own operations. 

E. Cost. The Task Force on Civil Rights in 

November 1966 estimated that its proposal to give EEOC 

ceas e-and-desist authority would cost an additional $1.2 

million a year. We have been a dvised by EEOC that it 

estimates it will need an additional 595 persons and $10.9 

million per year to discharge cease-and-desist authority. 

The Department feels that this estimate may be on the high 

side. 

The proposal to give the Attorney General authority 

to bring pattern or practice suits against State and local 

governments should not involve any considerable additional 
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cost. At the maximum, four additional attorneys and four 

clerical personnel would be needed for the Civil Rights 

Division. This would entail an additional annual cost of 

approximately $72,000. 

5. Alternatives Rejected. 

Under the Present provisions of Title VII and those 

proposed under s. 3465, the General Counsel of EEOC is appointed 

by its Chairman and reports to the Commission. 

An alternative would be to provide that EEOC have 

a separate and independent general counsel, to be appointed 

by the President, who would have the authority to investigate; 

conciliate and prosecute cases. Members of the Connnission 

would have the authority to make the administrative decision 

in each case brought by the general counsel. This organizational 

structure would be similar to that of the National Labor 

Relations Board. Some of the opposition in the Senate to . 

last year's bill was based on the argument that, under the 

bill, EEOC would act both as prosecutor and judge, thus 

denying the respondent due process. We do not regard such 

arguments as valid. While an organizational structure similar 

to that of the NLRB might be acceptable and should involve 
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little, if any, additional cost, we see no need to depart 

from the provisions of S. 3li.65 in this regard. 

An alternative to our proposal to amend section 

707 to permit the Attorney General to sue State and local 

governments for employment discrimination would be a 

separate statute authorizing Attorn·ey General suits when­

ever there was a pa ttern or practice of deprivation of any 

Fourteenth Amendment right based upon race, color or national 

origin. This proposal was part of t he 1966 Civil Rights bill 

as passed by the House of Representatives and is similar to 

a proposal made by Atto~·ney General Rogers some years ago. 

Experience over the last decade has indicated that the Senate 

is unwilling to accept such blanket authority to sue for the 

Attorney General, and the Department of Justice itself feels 

that such a proposal wa.ild have a broader coverage than the 

Department is prepared to show it needs in order to discharge 

its responsibilities in the civil rights area. 

Another alternative would be to amend the Tit le 

VII definition of "employern to include State and local 

governments. There would be strong opposition, however, to 
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subjecting State and local govern~ents to the investigative, 

conciliation and enforcement authority of t he Equal Employment 

Opportunity Commission. While such an amendment of the 

definition of 0 employer" would also make State and local 

governments subject to private suits uDder section 706, this 

would have little practical signi~icat. ce:; since a private 

individual already has the right, under the Fourteenth 

Amendmen t, to sue governmental agencies with respect to 

employment discrimination. 

Cost is not a relevant factor in the consideration 

of the last two alternatives. 





STATE COURT JURY SELECTION 

(Civil Rights - Item III) 

1. Statement of the Proposal. 

The Department of Justice proposes a statute that 

· would prohibit discrimination, on the ground of race, color, 

religion, sex, national origin or economic status, in the 

selection of grand and petit juries in state courts. This 

propos~t is identical to Title II of the civil rights bill 

proposed by the Administration "in 1967, H.R. 5700 ands. 1026 

(90th Cong., 1st Sess.), which in turn was essentially the 

same as Title II of the bill proposed in 1966, H.R. 14765 

ands. 3296 (89th Cong., 2nd Sess.). To enforce the pro­

hibition, the Attorney General would be authorized to initiate 

civil actions against jury officials who engage in discrimina­

tory selection practices. This authorization meets the need 

for more effective remedies against discrimination in state 

court jury selection. 

The proposed statute would specify the types of 

relief that the federal district court could .grant in the 

event it finds discrimination took place. Among the types of 
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relief specified are injunctions covering the future conduct 

of state jury selection officials, suspension of subjective 

qualifications for jury service, and the appointment of 

masters to perform the duties of jury officials. 

Another important feature of the proposed statute is 

the requirement that, when a state jury selection system is 

challenged by the United States or by a private party (in 

federal or state court), the jury officials must submit a 

detailed description of selection procedures. If the court 

determines that there is probable cause to believe that 

prohibited discrimination took place and that records 

maintained by the state are not sufficient to permit a de­

termination whether such discrimination occurred, then the 

burden of proving that there was no discrimination is placed 

upon the jury officials. 

Another provision would require jury officials in 

a jurisdiction with a nonwhite population of 10 percent or 

more to maintain records on the race of persons considered 

for ju~y service and persons removed from jury panels by· 

peremptory challenges. 
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The purpose of the provision r~quiring j~ry officials 

to furnish information on selection pro.cedures, and of the 

provision on record-keeping, is to facilitate proof of dis­

crimination. Jury selection procedures ~ary greatly, and 

the problems of proof can be considerable. See,~., 

Billingsley v. Clayton, 359 F.2d 13 (C.A. 5), cert. denied, 

385 U.S. 841 (1966). The proposed statute places the burden 

of coming forward with the evidence upon jury officials --

the persons who are in a position to know how the selection 

system is operating. The record-keeping requirement will 

help to make it possible to determine whether racial dis­

crimination has been practiced in the selection procedures 

of a particular jurisdiction. 

Prior to bringing a suit under the proposed statute, 

the Attorney General would be required to notify appropriate 

officials of the alleged discrimination and certify that they 

have had a reasonable opportunity to rectify the alleged con-

. ditions. Jury officials will thus be given an opportunity 

voluntarily to eliminate discriminatory aspects of their 

selection procedures. Only if they fail or refuse to do so 

would the Attorney General be authorized to seek judicial relief. 
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2. Statement of the Problem Giving Rise to the Proposal. 

The unconstitutionality of discrimination in the 

selection of state court juries has long been clear. None­

theless, especially in the southern states, the practice of 

racial discrimination in jury selection has continued. The 

persistence of such discrimination is illustrated by the 

number and outcome of reported cases involving alleged jury 

discrimination on the part of state officials. See generally, 

Hearings on the Proposed Civil "Rights Act of 1967 before the 

Subcommittee on Constitutional Rights of the Senate Judiciary 

Committee, 90th Cong., 1st Sess., pp. 91-96 (1967). The 

Supreme Court of the United States alone has written deci­

sions in approximately three dozen cases concerning such 

jury discrimination, and in most instances has found the 

claim of discrimination to have been valid. 

In connection with habeas corpus proceedings brought 

by convicted defendants, the lower federal courts are frequently 

faced with challenges to state court jury selection practices, 

and often convictions must be upset because of discriminatory 

selection procedures. See,~., Labat v. Bennett, 365 F.2d 
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698 (C.A. 5, 1966), cert denied, 386 U.S. 991 (1967); Goins 

v. Allgood, 391 F.2d 692 (C.A. 5, 1968). 

The prevalence of jury discrimination is also illus­

trated by cases reaching state appellate courts. For example, 

since 1965, the Supreme Court of Mississippi has, in some 

seven cases, reversed convictions because of exclusion of 

Negroes from jury panels. See Fourlren v. State, 199 So.2nd 

625 (1967); Williams v. State, 210 So.2d _780, 785 (1968) ·and 

cases there cited. 

The great majority of the state jury discrimination 

cases, in federal or state courts, result from the challenge 

of a criminal defendant. When a conviction is reversed be­

cause of improper selection procedures, the jury officials 

involved may discard the particular practices found to be 

unlawful. There is no certainty, however, that the officials 

will undertake a thorough reform of their selection system, 

or that the modified system will be applied in a nondis• · 

criminatory manner. This is illustrated with special force 

by the case of Whitus v. Georgia, 385 U.S. 545 {1967), where 

the Supreme Court reversed a second conviction because of 

racial discrimination in the jury selection process. The 
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first trial of the defendant had led to a conviction that 

had . been set aside by another federal court for essentially 

the same reason -- i.e., discriminatory selection practices. 

Experience has demonstrated that the judicial remedy 

of reversing a conviction is not likely to result in the 

establishment and implementation of a nondiscriminatory jury 

selection system in the future. The Department of Justice 

feels that the only long-range satisfactory solution is to 

authorize the issuance of feder4l court injunctions requiting 

that positive and specific steps be .taken to end discrimination. 

/ Such an injunction would expressly cover future conduct on 

the part of state jury selection officials, and provide the 

basis for ensuring that jury officials will not merely resort 

to more subtle forrns of discrimination. Cf. Pullum v. Greene, 

396 F.2d 251 (C.A. 5, 1968). The proposed statute would, for 
. 

the first time, enable t~e Attorney General to obtain this 

more satisfactory type of ~elief. 

3. Related On-going Programs. 

At the present time, the Attorney General lacks 

authority to co1Tu~ence civil actions for injunctive or other 
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relief against discriminatory practices in the selection of 

state court juries. 

Private individuals may initiate class actions 

seeking injunctive relief against state jury practices that 

discriminate against members of the class. A number of such 

suits -- class ac~ions on the part of Negro citizens have 

been brought, and the Attorney General, acting under Title IX 
. 1/

of the Civil Rights Act of 1964,- has intervened in support of 

the complainants. See,~., Pullum v. Greene, supra; White v. 

Crook, 251 F. Supp. 401 (M.D. Ala., 1966); Mitchell v. Johnson, 

250 F. Supp. 117 (M.D. Ala., 1966). Still, under the present 

statutory framework, such litigation can be instituted only 

if private individuals are willing and able to do so. Con-

sequently, private litigation, even when assisted by the 

Attorney General's intervention, has not proved to be an 

· adequate solution to the problem. 

ll Title IX of the Civil Rights Act of 1964 (§ 902, 42 
U.S.C. 2000h-2) authorizes intervention by the Attorney 
General in actions seeking relief from denial on account 
of race, color, religion or national origin~ of equal 
protection of the laws. 

J ury officials who exclude citizens from jury service on 
account of such citizens' race are subject to criminal 
penalties under 18 U.S.C. 243. This statute, however, has 
not been the basis for reform of improper selection systems. 
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4. Pros and Cons of the Proposal; Costs Involved. 

There are a number of strong arguments in favor of 

the proposal: 

(a) Aside from the fact that jury challenges 

by individual defendants have not been an 

effective means of achieving systematic reform, 

such challenges have created a substantial 

burden for courts and law enforcement agenc-ies. 

The retrial of a defendant whose first con­

viction has been upset may take place years 

after the original trial .and, because of 

such factors as the absence of witnesses, 

the likelihood of (again) securing a con­

viction may be reduced substantially. Thus, 

the establishment of a more effective remedy 

to prevent state jury discrimination will 

strengthen law enforcement. 

(b) Every effort must be made to eliminate dis­

crimination that has the imprimatur of official 

approval, for government-sanctioned discrimination 

erodes the respect of citizens for the legal 

institutions under which we must live. Moreover, 
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discrimination that appears to be of­

ficially sanctioned has a deleterious 

"fallout" effect upon behavior in the 

private sector. Both of these unfortunate 

consequences of state jury discrimination 

should be eliminated if the proposed 

statute is enacted. 

(c) Fundamental constitutional rights are in­

volved, and the federal government must do 

all within its power to ensure that federally 

guaranteed rights are not curtailed by state ­

officials acting in vidlation of the law of 

the land. 

(d) The Administration has twice before sought 

such legislation as part of its program. 

The clearly demonstrated need that occasioned 

the first request for such legislation per-­

sists. Failing to resubmit the proposal 

because of the two earlier failures to secure 

passage will encourage the opponents of civil 

rights legislation to be even more obstruc­

tionist than they have been in the past. 
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The one substantial drawback to submitting this 

proposal i s that, from a realistic standpoint, there is 

little likel ihood that the measure will be enacted in the 

foreseeable future, absent a change of circumstances. There 

is powerful opposition to the proposal, especially in the 

Senate. On the other hand, chances of enactment do not 

appear any more remote than the chances of enacting an open 

housing bill appeared at this time last year. 

The Civil Rights Division of the Justice Department 

estima tes that the.proposed statute can be enforced effectively 

by t he addition to its staff of 4 attorneys and 4 clerical 
("' 

emp~oyees. The cost for such additional ·personnel would be 

approximately $72,000 per year. 

5. Al terna tives Re j ected. 

Instead of a bill which contains detailed pro­

visions on relief, and which requires the production of jury 

selection information and detailed record-keeping, the pro­

posed statute could merely (1) prohibit discrimination in 

state court jury selection, and (2) grant the. Attorney General 

authority to seek injunctive relief against the prohibited 

discrimination. 
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Inclusion of the features detailing possible 

relief and requiring the production of information and record 

keeping has accounted for some of the Congressional opposition 

2to the legislation. / Thus, the more limited bill might have 

a greater chance of enactment. 

The more limited alternative was rejected because 

the record keeping requ~enent, the production of information 

feature, and the specification of obtainable relief are all 

significant and should be dealt with in the legislation. The 

absence of racial statistics, for example, makes it difficult 

to ascertain whether discrimination has taken place, and 

complicates the task of proving discrimination in a judicial 

proceeding. We believe that, the Administration should 

continue to seek legislation that will facilitate obtaining 

appropriate relief. The more limited alternative complicates 

the task of obtaining relief. 

2/ The civil rights bill proposed in 1966 (H.R.~14765), 
including the title on state juries, was passed by the 
House of Representatives in August 1966. However, the 
bill was not brought to a vote in the Senate. 

In 1967, the state jury legislation was the subject of 
hearings in the Senate, but that legislation was not 
reported in either House. 
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ACCESS TO IAW SCHOOL 

(Civil Rights -- Item IV) 

1. Statement of the Proposal • 

. The Department of Justice tentatively recommends 

enactment of a program of federal financial assistance directed 

toward increasing the number of members of disadvantaged groups 

-- particularly members of racial minorities -- who enroll in 

and graduate from law school. A final reconunendation will 

await the completion of a Departmental task force study, which 

should be completed within the next 4 or 6 weeks. 

Under the tentative proposal, federal funds would be 

expended .in the following three ways. First, grants would be 

made available to law schools for the creation or expan$ion 

of programs (such as special classes or tutoring) to benefit 

students from disadvantaged backgrounds where necessary to 

compensate for inadequate undergraduate educations. Second, 

funds would be made available to colleges and universities 

for special programs designed to better prepare prospective 

law students for the challenges that they will meet at law 

school. Third, members of disadvantaged groups would be 

recipients of tuition grants and/or loans to cover the costs 

of law school, or the costs of special education or tutoring 
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necessary to enable the recipient to meet the requirements 

for admission to law school. 

Admini$tration of the proposed statute tentatively 

would be the responsibility of the Commissioner of Education. 

The Commissioner would be required to consult with the Attorney 

General and the Office of Equal Opportunity in developing 

policies and guidelines to carry out the statute and ensure 

accomplishment of the purposes of the program. The Commis.sioner 

would also be charged with coordinating this program with other 

forms of pertinent Federal assistance -- ~' work study, loans, 

and Special Services for Disadvantaged Students. 

The Commissioner would be empowered to establish 

criteria under which loans made to individuals could be for­

given by the Federal government. For example, a law graduate 

who had been the beneficiary of a tuition loan might be able 

to reduce or eliminate his indebtedness by donating a certain 

; ercentage o f time to the solution of _the legal problems of 

other disadvantaged persons or groupso 

It is not contemplated that the program would 

necessarily involve any reduction of law school standards; 

rather, wherever possible, efforts would be concentrated on 

. -- -- · ---~-- .~~~-
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developing the potential of natively intel l igent and capable 

individuals of disa dvantaged backgrounds who have not acquired 

the requisite skills for successfully entering and comple t i ng 

law :.J chool. 

In screening applicants for the program, it is 

contemplated that consideration will be given to the leadership 

qualities ' of the applicant and his desire to improve h -2. s own 

status and the status of others of his own race or economic 

level. 

2. Statemen t of the Problem Giving Rise to the Proposal • 

. The primary goal of this proposal is to encourage 

persons from disadvantaged minority groups who have qualities 

of leadership and native intelligence to enter the legal 

profession. Few persons from such groups are currently in 

or p l anning to enter the legal profession. As a consequence, 

t hese minority groups do not have sign ificant numbers of 

persons who a re trained in the profession that is skilled 

in the resolution of disputes, both public and pr iva te, by 

resort to the techniques and institutions that our society 

has established for the peaceful settlement o f differences. 



- 4 -

This ha s two unfortuna te consequences. The first is that 

member s of mi nority groups tend not to appreciate or :... :: 

t hey do appreciate , tend not to utilize -- the resourcefulness 

o f t h e l aw as a tool for satisfactorily settling public and 

private differences or effecting social change. Second, 

minority groups characteristically do not have a significant 

number of persons who have a highly trained appreciation of 

the rule of law, and who consequently can assume a leadership 

role in their communities by stressing the need for effecting 

change through orderly processes rather than by illegal or 

disruptive techniques. 

Although not limited to Negroes, the underlying 

problem can be illustrated by the proportion of Negr oes who 

are lawyers or are attending law school. 

While Negroes constitute more than ten percent o f 

the population of the United States, they account for only 

sligh tly more t han one percent of the nation's attorneys. 

Furth ermore, a great majority of t he Negro l awyers are 

located fn northern cities. It has been estimated that, 

i n t he South and Southwest where some 13 million Negroes 

live, there are fewer than 340 Negro lawyers. 
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Negro representation in law school is also dis-

proportionately low. According to a recent report of a com-
• 

mittee of the Association of American Law Schools, "the 

current output of Negro law graduates is • • • hardly more 

than miniscule." Association of American Law Schools, 1967 

Proceedings, p. 160. The report states that American law . 

schools are currently graduating, each year, fewer than 200 

Negroes, as contrasted with 10,000 White graduates. Although 

statistics are not available with respect to other minorities 

and other disadvantaged groups, it is reasonable to assume 

that they too are inadequately represented in law schools 

and in the legal profession. 

3. Related On-going Programs. 

There are several programs either federally or ~ 

privately s~onsored in the area. 

In 1968, the Council on Legal Education Opportunity 

(CLEO) was formed through the efforts of the American Bar 

Association, the National Bar Association, the Association 

of American Law Schools, and the Law School Admission Test . 

Council. CLEO seeks, both through operation of pre-law 

training sessions during the summer and through scholarship 
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assistance, to make attendance at law school possible for 

members of three minority groups -- Negroes, Indians and 
. 

Spanish-speaking persons. CLEO has received financial 

support from the Office of Economic Opportunity and funds 

for scholarship use from a private foundation. 

However, the statutory basis for the OEO grant, 

42 u.s.c. 2825 (Supp. III, 1965-67), is limited to pilot 

or demonstration programs. Neither OEO nor any other federal 

agency has authority, at the present time, to provide financial 

assistance, on a comprehensive and continuing basis, to 

programs aimed at bringing disadvantaged persons into the 

legal profession. 

Some law schools are making special efforts to 

attract students who belong to minority groups·. Such efforts 

and the work of CLEO are helpful, but the fact remains that 

the extent of existing programs is not commensurate with 

the scope or the seriousness of the problem. 

There are two programs of federal loans or federally 

insured loans that may be utilized by law students -- the 

National Defense Student Loan Program, 20 U.S.C. 421, and the 
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Guaranteed Loan Program, 20 U.S.C. 1071 (Supp. III, 1965-

67). Neither of these programs ful fills t he basic purpose 

of the proposed new program. First, both programs in some 

measure -- but in particular the National Defense Student 

Loan Program -- are designed primarily for students with 

superior academic backgrounds. Second, these two programs 

are not directed toward members of disadvantaged minorities. 

The instant proposal is intended to benefit students with 

ordinary or. even less than ordinary academic records -- that 

is, persons who have the native ability to obtain a legal 

education, but who will require special academic assistance 

to qualify for and take advantage of law school. Third, 

many students from disadvantaged backgrounds may be very 

reluctant to incur substantial debts in order to obtain 

their professional education. In such cases, the two loan 

programs mentioned above would be of little value, and 

either outright grants or loans accompanied by a forgiveness 

feature would be necessary. 

Another Federal program which would be coordinated 

with the proposed program is the "Special Services for Dis­

advantaged Students", set up under the Higher Education 
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Amendnents Act of 1968 (82 Stat. 1018). This program offers 

remedial and other special services for students with 

academic potential who, by reas on of deprived educational, 

economic, or cultural background or physical handicap, are 

in need of such services to continue or resume their secondary 

or postsecondary education. This program, still in its pilot 

stage, is directed toward rectifying deficien:ies in the 

educational process at the secondary and college levels. 

~~1ile this may prove of some benefit, the program is not 

aimed at preparing promising students specifically for careers 

in law, nor does it provide assistance beyond the under­

graduate level. 

Another relevant federal program is the so-called 

work study program. See 42 U.S.C. 2751 (Supp. III, 1965-

67). As is true with respect to loans, work study might 

enable some disadvantaged persons to attend law school. 

Still, the nature and scope of work study prevents it from 

being a satisfactory solution to the problems of dis­

advantaged students. Many of the students the proposal is 

intended to reach would find the law school curriculum so 
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difficult that they will not be able to combine law school 

and employment. 

4. Pros and Cons of the Proposal; Costs Involved. 

The proposal is intended to produce the following 

desirable results: 

(a) By producing greater numbers of individuals 

from minority groups who are trained in the 

legal profes5ion, the program should pro­

vide such groups with community leaders who 

understand the potential of the legal 

process for resolving community grievances, 

and the importance of resorting to estab- . 

lished legal channels for the attainment of 

legitimate aspirations; 

(b) By producing a greater number of highly 

qualified lawyers who are especially suited 

for dealing with the problems of minority 

and disadvantaged groups, it would increase 

the availability and quality.of legal 

services ·for disadvantaged groups; 

https://quality.of
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(c) It will demonstrate to minority groups that 

the rule of law and legal institutions is 

not simply a technique employed by the estab­

lishment for the perpetration of the status 

quo; this wlll have the salutary effect of 

fostering respect for legal institutions. 

The disadvantages of this program include the follow-

ing: 

(a) The proposal may be viewed on Capitol Hill 

and by certain elements of the public as just 

another handout or grant program. The chance 

of this is all the greater because the 

positive benefits to be derived from the pro­

gram will be realized over an extended period 

of time, and will not be readily identifiable 

in the short run. 

(b) The proposal may be subject to criticism on 

the grounds that it is not desirable to 

single out a special group -- disadvantaged 

minorities -- for special assistance. 

(c) It will be argued that there are other pro­

fessions ( doctm::s, dentists, etc.) that 
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could benefit from a similar program of 

special educational assistance, and that to 

single out the legal profession is not 

justifiable. In some measure, of course, 

this is true, for other professions could 

use help. This argument neglects, however, 

the unique benefits to be derived from 

increasing the number of minority group 

lawyers. 

(d) Active federal participation in this program 

may discourage private grotps or foundations 

from continuing their present limited 

interest in making law school education 

available to under-privileged persons. 

Tentative estimates are that this proposal would 

require the expenditure of approximately 7 million dollars 

per year. Approximately one half of this amount would be used 

to establish special educational programs either prior to or 

during law school for disadvantaged persons. The other half 

would be used to establish scholarship~ for such pers~ns. 
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With this amount of resource commitment, it is estimated. 

that it will be possible to double the number of Negroes 

completing law schooi (so that the number of Negroes 

graduating would reach 400 per year), and make correspond­

ing increases among other disadvantaged groups, within a 

five year period. 

5. Alternatives Rejected. 

An alternative would be to increase funds avail­

able to the Office of Economic Opportunity for the purpose 

of instituting a small number of demonstration projects. 

Additional experience concerning methods, costs and effective­

ness could thereby be obtained before a large scale program 

is undertaken. The estimated cost of a trial program is 

$1 million per year, for a period of three to five years. 

In our view, however, it would be preferable not 

to defer establishment of a nationwide, comprehensive pro­

gram. Law schools desiring to create special programs for 

disadvantaged students can profit from the experience of 

the Council on Legal Education Opportunity and of the 
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schools that are already attempting to attract such students. 

These beginning efforts have already, in a sense, provided 

the benefits to be derived from a demonstration project. 

Also of value is the work which has been done by the Minor­

ity Groµp Project of the Association of American Law 

Schools. 

The underlying problem -- the inadequate repre­

sentation of Negroes and other minorities in law schools 

has been recognized and been the subject of study for 

several years. The need and value of properly preparing 

and attracting greater numbers of lawyers from disadvantaged 

minorities has been established. A demonstration project -

in itself of questionable benefit - would serve primarily 

to postpone the taking of meaningful action to deal with the 

problem. 
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The Direct.or DATE: Nov. 14, 1968 .........._,. 

FR0!\1 . General Government l,~2. ri•.agement. Division (Rensch) 

SUBJECT: Justice Department's -proposed Presidential initiatives in the 
field of Civil Eights .. 

In accordance with the cr5.te.ria contt-1.:i.r.i.e-d in your memorandum of October 16, 
1968, follow in££ is a Division review of the .Justice pe1~rtment :proposals · 
on civil rights • 

Budgetary uroposals. 
~--.--...~- .....-.1,). .~--1-r ·-

L Civil Ri ghts Divirdon - In ·order to enforce more effectively existing 
civilrisb.te"18.'"{18-· ii1"'tiie-areas of equal cnr9loymcnt, fair housing, and 
desegregated schoolinc;, the Department prot>osc-s substantict.l iiwreases in 
resmu·ces. To illuGtrate the need, the Deirxr:tment points out tl":-3.t in 32 
of 72 geograpb:i.cal areas where overe.11 pop.llat.ion exceeds 100,000 and the 
Negro population exceeds 10%, "~h~re t:u·e no Dep~rtrn.en·t; resources cmrm:itt.ea. .. 
to investigation or su.its in the f:Leld of' employment; in. 54 of these e~reas, 
the::t·e are no employment . su:i.ts pending. While the ·number of E.ichool districts 

:../ in ·wh:l.ch t lli re is•.-.a need to file desegregation suitG steadily increases, 
the Dex\3.rtrn.ent has been .able to investigate · fewer; than :tialf of the com­
pla:tnti.s it receives in the public edncation field. IJ.1i tle VIII of the 
1968 Civil H:Lghts Act will shortly give the C:i.vil R1.ghtz Division re­
sponsibility for enforcing non-disc:rinLi.natory hous:i.ng practices -which ·wilJ. 
apply to sorce 60 million units of housing tlrcougbout the country. The 
ad.dition'11 r e: sources v.iould en9.hle the Civil Rights Division to exp~nd its 
employment invest:i.c;s:'cio~ opera.t.io.nG into each of the 72 ts.rget areus · 
mentioned above, intensify its efforts in the school cleceg:cegation field, 
discharge effectively its new responsibilities in fair hour:;j_ng. 

The Dep:-...rtrucnt -pro1}oses 100 adaj.tions,l positions ( 67 attorneys, 33 clericals) 
and estim::.1.te:\s costs at about ¢1 .. 3 M }?Gr annum .. 

111he Divi s j_on recoc;t i:i. zcs the need :ror 5.ncreascd litigative ·resources in the 
ciV:Ll right~~ area a.nd for this reason, ·with the exception of an :i.tem :for 
ADP servicez costs (~aoo K), left intact the Department.ts 1970 req_uest for 
the Civil Rights D:i.vif::ion in OUl"' x·ecom.mencl.ation to you. · You concurred with 

. the .Div:t.sion ;.·econmendat.:lon: I\::CJ.'J.est--$11.,335 K (+ $1,082 K); Rec:ommenda'Gion-­
$1~, 235 ( +~;1.1.,, 235· K ( + ~>982 K). Ado:ptfon of t.he De:r;.""\rt1:ient= s proi:osals 'Would 
a1)pear to req_uire 8,n increase of about ~n.3 1'l to the FY 1970 recon1mendati0· 
and -would cost. about $1. 3 M in 1972. The D:\.vin:ton bel:i.eves ~hat the C:i.v·· · 
Rights Division could, ·with some E:l1couragement from EO~, uso effective"' 

. '-.._./" 

·-'r"._,..,.... -.,.._..,.~~1,,,,,. '""A..,.. \lfi'l'!'llPI""'·- .--"\....,... ~--,,..,....,.._....,..............,.,.,....._.....,. 
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'1·'the proposed level of resources. Yol.1. may recall our Spring· preview pro- · · •' r 

noso.l to double the Division's funding level. You may also recall that 
~A.t the Department's hearings on October 9, 1968, Deputy Attorney General 
· Warren .Christopher ind'i'cated in his remarks that civil rights 'Was · the 

Department's top program pr.iority. Absent the b"Udgetary constraint of 
the 1970 BA target, Division would recommend favorable action on the . · 
proposal. 

2. Commui:ity Relc..tions . §,.?.r\ric~ • The Department propo·ses an a\1.diti.onal 
163 positions in ~iy 1970 for the Corr~aun ity Relations Service. The cost of 
the additional resources would be .about $2.6 Mper year and would enable 
the CRS to increase its coverage of cities from 35 at present to 65 cities 
in 1972. The Department's proposal would .service the same number of · 
cities ·(35) in FY 1970 as :would be serviced by the BA level in its budget 
req~est which (except. for deletion of an ADP item) . is the am6unt the · · 
Division recommended and you approved (Hequest -- $3,811 K: Recommended -­
$3, 799 K). However, the Dep...'!3.rtment indicate s j.rt its proposal that in 
only 3 ·of the 35 cities CRs · would have two-m...-:i.n teams per city." Fourteen 
cities would have one TP.r:ln each. Eighteen cities would have the ass~stance 
of one-half man-year per city. The proposal conrp'ietely contradicts the 
Department's 1970 budget request which indicated that the increase was for. 
the purpose of assigning two people to each .of th~ 35 cities presently 

· being serviced. 

The next "desirable" step is ·obviously a reexamination of .the CRS 1970 . 
budget with the Department to det·ermine whether it or this proposal is 
i.n error. 

~ 
3. Increased Access of Minarity Group Members to I.aw School .- The -Depart-
mentteilta,tively recorrlinen.ds enactment -of a program of' }.,ederal financial 
assistance directed toward increasing_ the number of, members. o:C' disadvantaged 
groups who enroll in and graduate from law school. · A final recommendation 
awaits the completion· of a Departmental task force study expected within 
the next 4 to 6 weeks. Grants would be made available to law schools for · 

·. creating or expanding programs to benefit disadvantaged students where 
necessary to compensate for inadequate undergraduate educations. Funds 

. would be provided to colleges and universities for special programs designed 
to prepare more adequ~tely prospective students f~r law school. Members 
of disadve:c:>i.ge.d groups would. be recipients of tuition · grants or· loaps to 
cover the co sts of. law. school, or the costs of special .education necessary 
to enable the recipient to meet the requirements for admission to law · 
school. The Department tentatively estimates that the proposal would cost 
$7 ·M per year. · 

ERP Division d:i.sagrees with the De:Partment as to the coverage of existing 
Feder.al programs for htgher ~ducational assistance·, and thus the need for 
the program the De1')artment proposes. Without going into the details of the 
areas of. disagreement, the Division (GGM) believes that the proposal is 
premature in view of the uncompleted task force study. No meaningful 
r ecommendation on the proposal can be · m&. ~:x~· until after we have had an op­
portunity to review, with HRP Divi'sion .s· s~.i'f, the Department ts task force 
~ tudy • 
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Legj_sla tive nroposals......._......:..-------- ·..____,,, ~,..... 

1. To amend ·the nondiscrimination-in-enrployment Eection of the Civil 
Rights Act of 1964 - The Department proposed amending Title ·VII of the 
1964. Civil Right s Act, first , to ·confer upon -'che ;EEOC the · authority •to . 
issue "cease and de sj_st 11 o rc~ ::: ~s in discriminatory employment practices, · 
and . second, to authorize the Attorney G·ene:cal to ·institute injunctive. 
suits against State or local governments that engage in discriminato:cy 
employment practices. Estirrates of the cost of .giving EEOC cease and . 
desist authority vary between ·$1.2 M per year· (Task Force on Civil Rights, 
November 1966) and $10.9 M per year (EEOC) o HRP Division believes the 

· EEOC estimate is closer but would place the cqst somewhat below the 
$10.9 M fig,ur.e. The Department of Justice estima.tes. at about $72 K per 
year, the cost of giving the_ Attorney General- authority to bring pattern . 

· or practice sui_ts against State and local governments in employment 
discriminatfon. · 

. The 'proposals are basically the same as those contained in Title IJITof the 
Administration'$ Omnibus Civil Rights bills .of 1966 ~nd 1967. EEOC's 
efforts to conciliate are often unsuccessful because it lacks enforcement 
power such as the cease and desist. authority would provide. Existing 

· · remedies i n cases of employment .discrimination by State .and local govern­
ments ( such a s suits by private individuals under the Fourteenth Amendment) 
have not signifj_cantly reduced the dimensions of the proplem. · Title VII 
.of the 1964 Civi.l . Rights .Act does not cover employment by governmental 
agencies. For .these reasons the Division believes that such legislation 
is neces$ary and should be transmitted' to the Congress. However, we favor 
a private .suit remedy broader than. the Depar~ment's prop~sal would pro­
vide. Under the Department's proposal, the person aggrieved could bring 
court action if the EEOC fails within s. specified period of time, either 
to dismiss his charge, issue a complaint, or enter into a co~ciliation 
agreement. We would recommend that the aggrieved· also be permitted to 
bring a court action· ii EEOC entered ·into a conciliation agreement ·wh.i.ch 1· 
he found unsatisfactory. Additionally, our discussiomwithHRP Division 
·staff reveal that . the Department's prop9sa1 ·regarding F~OC has not been 
adequately coordinated with -that · agency. · We ~10uld press ·for ·ru11e·r co­

.. ordir.Rtion as the proposal ·is developed. 

2. To prohibit discrj.mination in the selection of State court juries -
The Department proposes a statute that would prohibit discrimination, 
on the ground of race, color, religion, sex, national origin, or economic 
status, in the selection of grand and petit juries in state courts. The 
Attorney General -would be autho'rized to :i.nitiate civil actions against 
.jury officials i-7ho engage in discriminatory selection practices. The 

. Civil Rights Divisi9n estimates that t he proposed statute can be enforced 
effectively by an additiorial 8 posit.ions ( 4. attbrneys) at a ' cost of about 
$72 K per year. 

The pr oposa.l is identical to Title II of the Civil Rights bill proposed 
by the Adniini s t.-.:.':~io n in 1967 (H.R. 5700 and S. 1026), which in turn 
was essential ly t he same as Title II of the bill proposed in 1966 
' H.R. 14765 and S. 3296). 

~.-~~---~··--· - .. --··--··-··...-----.. --...... -..~ .......·-·-~'"r --!"-~···--·-
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The Division favoi·s·· t.his legislation and "Would recommend another · 
attempt to achieve its enactment • 

.. 
Regular a~e±2._cy legislative progra.ms proposal~-- The ~-- :::pa.rtment has 
included in its regular .legislative program for the lst Session o.f tp.e 
9lst. Congress, a proposal to extend the authority of the EEOC to en- · 
force its finciings and conclusions when discrimina.tion in . employment · 
is practical and provide for a private suit remedy. 

https://progra.ms
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