COPY LBJ LIBRARY



N J N Se-4t fvdk N Alo»r
Btk x«
- o4
rOMgJDfICTLMr

August 5, 1964

LEGAL QUESTIONS AM) ANSVTERS ON THS

GULF OF TONKIN

QUESTION: Have U.S. actions in South Viet-'Nam been consistent
vith our obligation under international law and the Charter
not to threaten or use force against other States?
ANSWER; (1) South Viet-Nam is entitled under international
law to ask for aid to maintain its existence in the face of
foreign-supported aggression.

(2) The Government of the Republic of South Viet-Nam has
asked for United States assistance to preserve its territorial
integrity and political independence,

(3) The United States is legally entitled to respond to such
a call, 4
QUESTION: Are U.S. military vessels entitled to be in the Gulf of
Tonkin?

ANSWER; (1) The Gulf of Tonkin is recognized to be a part of the
high seas. Accordingly, our vessels are entitled under international
law to cruise in these vaters.

(2) Our vessels have remained beyond the three-mile limit of
areas which border the Gulf of Tonkin, We have not in any way

violated the territorial integrity of any State orregime in the area.
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QUESTION: VJas the U.S. action in destroyin.g; North Vietnamase boats

and harbor installations legal?

ANSWER; (1) The armed attack upon our vessels patrolling the high

.seas violated international law and the UN Charter. This attack

violated Article 2(4) of the Charter since it was a use of force
inconsistent with the primary purpose of the United Nations, which
is to maintain international peace and security.

(2) We responded to these attacks with limited measures appro-
priate to the circumstances. We met the first attack on the Maddox
by repelling the attacking boats. The second attack on August 4
against two of our vessels demonstrated a deliberate pattern of
armed attack. To prevent a resumption of these attacks, we took

4

measures to destroy the North Vietnamese vessels and eliminated the
base facilities which made these attacks possible,(:/)")l'hese measures
vere commensurate with the attack and were thus a proper exercise
of the right of self-defense in conformity with Article 51 of the
UN Charter.

(4 We also immddiately carried out our obligation under

Article 51 to bring this situation to the attention of the Security

Council.
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QUESTION; Would ve comply with a Security Council call for cease-
fire and withdrawal? e
ANSWER; We would, of course, comply with any Security Council
resolutiono While we have not ourselves introduced a resolution,
ve are consulting with other members of the Security Council to
determine what action the Council may best take. Of course, the
Council cannot without our consent or acquiescence adopt a resolution
calling for cease-fire or withdrawal.
QUESIION; What is the President's authority for sending American
military personnel to South Viet-Nam to serve in an advisory, non-
combatant capacity? .
ANSWER: (1) The authority is contained in the Foreign Assistance
Act of 1961 'and in a Mutual Defense Assistance Agreement Witth
Viet-Nam.

(2) Advisory and non-combatant activities of American forces
in Viet-Nam are authorized by Sec. 503 of the Foreign Assistance
Act of 1961, which authorizes the President to furnish military
assistance abroad to any friendly country through, inter alia,
"assigning or detailing members of the Armed Forces of the U.S. to
perform duties in a non-combatant nature, including those relating

to training or advice,™
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(3) The U.S. and Viet-Nam are parties to an Agreement for
Mutual Defense Assistance in Indochina dated December 23, 1950.

The Agreement provides for the furnishing by the U.S. to Viet-Uam.
of military assistance in the form of equipment, materiel and
services.

QUESTION: What is the authority for using U.S. combat forces in
the Tonkin Gulf action?

ANSHER; The constitutional authority of the President as Commander-
in-Chief.

QUESTION: Does the President have authority to use the forces of
the U.S. now in Viet-Nam for combat actbn?

ANSWER: (1) Yes. The use of U.S. forces for combat duty in Viet-Nam
rests on the Constitutional powers of the President as Commander-
In-Chief and as Chief Executive, and on his power to conduct foreign
affairs.

(2) Presidents have ordered the armed forces to take combatant
action abroad, without Congressional authorization and in the
absence of a Declaration of War, on a large number of occasions.
QUESTDN: How does the Joint Resolution affect the authority of
the President to use force in Viet-Nam?

ANSWER: The Resolution does not detract from or enlarge the
constitutional authority of the President ais Commander-in-Chief and

Chief Executive,
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QUESTION; Then vhy seek a Congressional Resolution?

ANSVIER; The Resolution would constitute a declaration of the

common purpose of the U.S. in this situation. It would record the
approval and support of the Congress for the actions of the President.
QUESTION; Does the Joint Resolution constitute an anticipatory
declaration of war; that is, does it constitute a delegation of
Congress* constitutional authority to declare war?

ANSWER; (1) No. The Joint Resolution in no way affects the
constitutional prerogative of the Congress to declare war,

(2) A declaration of war, however, has always been thought of
as implying a massive commitment of U.S. forces. That is not the
case here.

QUESTION: Does this Resolution cover the use of U.S. forces for
combat in North Viet-Nam?

ANSWER: (1) Sec, 2 declares that the U.S. is prepared "to take all-
necessary steps, including the use of fe armed force, to assist any
Protocol or Member State of the Southeast Asia Collective Defense
Treaty requesting assistance in defense of its freedom."

(2) Under Sec, 2, such steps would have to be "consonant with
the Constitution and Charter of the United Nations and in accordance
vith [the] obligations [of the U.S.] under the Southeast Asia Collective
Defense Treaty,”

(3) If, in a particular situation, the use of U,S. combat

%

troops In North Viet-Nam would meet all of the required conditions,
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and if the President determined that it was necessary, such use
vould be vithin the Resolution.
QUESTION; Is our presence in South Viet-Naiu and the surrounding

vaters consistent with the Soufeast Asia Collective Defense Treaty?

_ANSWER: (1) Our presence in South Viet-Nara is in response to an

Invitation of the Government of the Republic of South Viet-Nam.
While the SEATO Treaty recognizes the dangerto the area of Communist
aggression and provides procedures for collective action, it is in
no sense an inhibition on action by treaty members in response to
requests of goveenments threatened by aggression.

(2) A number of other SEATO members -- such as the United
Kingdom, Awustralia and the Philippines -- have also responded to
South Viet-Nam's request for assistance,

QUESTION: Why haven't we consulted in SEATO vith regard to our
presence in South Viet-Nam?

ANSWER: The SEATO members have consulted regularly in accordance
with their obligations in Article 1V(2) on ways to deal with the
threat to the peace in Viet-Nam. At the Ninth Council Meeting in
Manila in April, 1964, the Council agreed that the members should
be prepared .to take steps in addition to the support presently
provided to Viet-Nam in fulfillment of their obligations under the

treaty.
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AUESTION; Why has the United States not heretofore notified its
actions in Southeast Asia to the United Nations Security' Council
under Article ivg) of the SEATO Treaty?
ANSMFIR:  The United States has not notified the United Nations
Security Council of its assistance to South Viet-Nam pursuant to
Article 1V (1), since assistance has not to date been furnished
pursuant to that article.

SEATO
QUESTICN: What is the territorial scope of the/protective mantle?
ANSWER: (1) The treaty covers the security and peace of "Southeast

Asia, including also the entire territories of the Asian parties and

the general area of the Southwest Pacific «ss south of 21° 30' north

latitude”. Thus, all of Southeast Asia is included in the general
msecurity ar”a.

(2) By the Protocol to the Treaty, Cambodia, Laos and the free
territory of Viet-Nam are also covered.
QUESTION; Was not Laos removed from the SEATO umbrella by the
1962 Geneva Accords? _
ANSWER:  The Government of Laos declaredllnits 1962 Declaration of
Natinnality, that it "would not recognize the protection of any

alliance or.military coalition (including SEATO)". The 13 other

signatories of the Geneva Accords, including the United States,

—eemremnr
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stated that they would respect this vish. The SEATO Treaty itself
was not amended by the Geneva Accords, Thus, if the Government of
Laos vere to request United States assistance, there would be
nothing in the SEATO Treaty to inhibit the furnishing of such
assistance and such assistance could come within the present
resolution. Moreover, external aggression against Laos would itself
be contrary to the Geneva Accords, and in such circunistances the
Laos Government would be free, in exercise of its rights of self-
defense, to call for outside assistance.

QUESTION; The Resolution authorizes all necessary steps to assist
any protocol or member state "reguestino; assistance”. Is this an
Inhibition on United States action in the treaty area? ,
ANSWER; No.- The Resolution does not supersede Article IV(1l) of
the SEATO Treaty. U.S. adherence to the Treaty constttiites
authorization of any measures contemplated in the Treaty, Article
IV(1) permits action even without a request, by a member state to
meet the common danger from aggression by means of an armed attack
in the treaty area against another member state. As regards protocol-
states, U.S. action is already limited by the SEATO Treaty to cases

in which the protocol state requests assistance.
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QUESTION: Vould action under this Resolution violate the 1954
or 1962 Geneva Accords? A
ANSYTER, (jL) Since 1961 ve have considered that the Republic of
Vlet-Nam vas justified, because of Cornrnunist aggression directed
by North Viet-Nam, in seeking military assistance at levels in
excess of those provided in the 1954 Agreement, Any additional
assistance furnished in accordance with this Resolution would be
similarly justified, if necessary to meet the level of Communist

aggression then prevailing.

(2) As for the 1962 Geneva Accords which related only to Laos,

the United States agreed to respect the Declaration of Neutrality

made by that country’s governrpLent. If a situation should develop in

Laos where that Government requested United States assistance in
exercise of its right to self-defense, the Geneva Accords would

not inhibit a response to such a request.
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Ausust 5, 1964

discussiojts ii: hotii kousss 0? coigress
fslAte:g to the fussidejti's co::5Titutio::al power
TO DKPLOY TtlZ ARVPD FORCES OF 11S UIITIID STATES ABROAD

Ne Formosa Rgsolution of 1955

In tho Prcoldsut's ori.sir.al prescntstlon to Conjrer-s on
Jariunry 24, 1955, aftc-i.* discussing ths ssrtcuc threat to Forn'iosa,
he stated thai; tlic cuthority for eo.uc of ths actions vliich uight
be required voulcl be iiilierent in the authority of tha CoTrroaiider-in-
Chief. Ur.til Con.rtios cctcd, he trculd have no hesitatio;-, so far
as the corstltutlcnal po\;sra c::tétt’cd i« taking vhatever en™rjBiicy
e.ction lai*at ba forced upon ths United States in orter to protect
Its cec'ority. Ks stated that a suitable consrossiouaX r-2Golutioa
voiild clearly and publicly establisli tas Presif’eni:’s authority to
eciploy thz United States cr*-.ed forcsG pror.ptly and effectively if
in his Judgment it bEcair:?. n“cascory.

As v;as ths casa in tha Con”aittea diccussions, thii question of
ths relati-va pov;ar of ths President and Congress vas discussed at
length on the floor of the I-lovsz2. It vas generally recof,niEed that
the President, as Corrr*nder-ia-Chief had the constitutioi“al authority
to deploy United States armed forces if the security of the United
States vas endansered, (It vas stated on tha floor that the
Foreign Affairs Conrnittee had admitted this to the Foiles Ccn-Tiittee.)
The resolution itself, reasoned Majority Leader KcCorr.vLck, vas
sloply a display of unity. Representative Grcsn of Oregon thoushc
it strange, hovever, that the President was as'cinj for already
cxlsing authority and ezcpresced the hope that it vas rot a
political maneuver.

Congrassuan Znblocki of Hiscor.sin agreed that the President
had tha power, but thought it incumbent on Consreos to ccniply vith
his request for a recolution. The opinion uas also crpresssd by
several parties that even though th™ Fresident v?as cot required to
eeek such a reaolutioa, ha vas to be cc”vended for getting Consress
to approve the resolution rather than actins vitacat Consressional
approval as in the case of Korea. This sentiL”snt vas eroreosed by
Representative Scott of Pennsylvania \.inen the President's r.essage
vas first received on the floor on the 24th. Speaker of the House
Eaybum sus”ested that the President's action should not be considered
a precedent, and that the President should not alvays feel it his
duty to co:aa to Congress and ask for a recolution authorizins hia
to exercise his constitutional functions.
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In ths Senate, Senator Koree vas ths lesdliig critic end opposed
the Rssoluticn prir.arily on tlia b.-sis of the fact toat it v;as a
"blank check" the Pr~cicent uiiliiaited "predated” duthority.
1z did not take isauG vith tho President’s authority to assist in
the defense of Forirosa, tut co:rir;ented that such a resolution \i-as
really uiinecescary. He noted, hcjovsr, that Consrcss had the
right to check the President on the use of his energency po*..-ers.

Senator Georje spoke in favor of the resolution on January 27.
He characterised the resolution as a liciitatlcn on the President's
constitutional po'.7or and stroLised the non-delegability of hio dis-
cretion to u.-2 forces other than in tho irv:-ediate defense of rorr-osa,
sVfhich points vrare stressed in a January 20 IThite Ko-ass statement.
On the question of discretion. Senator George stressed the prudence
of the President.

B. Cuban Resolution

During tho appearance of Secretary Foisk on Konday, Septenber 17,
1962 before the House Foreign Relations and AiTHed Services Co;:;aittee,
guestions vere raisedftout the President’s constitutional authority
as it related to operative language of the resolution.

Chalrinan Russell considered that it vould be preferable to use
the Fomiosa Resolution language authorising the President to
employ the an:ed forces he deemed necessary rather than the proposed
language of the Cuban Resolution, vhich stated that the Preaident
possesses all necessary authority to prevent by whatever ireana
Eiay be necessary, includins the use of an.3, the extension of
Corx?jnist a”sression in the heraisphere. Ee felt that the latter
lansuaga sinply stated that the President had authority to
declare var.

Senator I'orse felt that the present situation presented an
opportunity to educate the /jzerican people as to vhat the po«er of
the Ccnr.iander-in-Chief is vhen the United States is tlireatened by a
Cuba-type situation. ile vanted to spell out vhat the inherent [,0-;%r
of the President is. Ee expressed opposition to a predated declaration
of var which would be sa unlawful delegation to the President of the
power to co-ralt an act of var.
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JESTIOH:

N

/
' MSVJER:

HOTE:

i;hy does tha United States send roilitary psrsomiel
into Laos in violation of ths 1962 Genova AgreeKsnts?

The United States has a railitary attache starf in

ojr Eiii)rissy in Laoc. Iha CGsigmnant of those per-

sonnel is not in violation of tha 1962 asreGiiiants.

At tha concluGicn of tha 1562 A~ reeraents, tha United
Stato-G raaoved tha 666 r.erabara of its military

advisory group ttndar Gupexvision by tlio 1.C.C., as
provided in tha A”rear-ants. According to our laili-

tary intalligance estimates, several thousand llorth
Vietnanasa military parconnal 7i;aro in Laos at tha

tiraa, £nd to our Itno'-jlad™a oiily a tohan nunbar has

bean pariTxinantly rctuovcd, \o. balicva that tha Viet

Iliuh navar even ba”an to honor tha a”™'aamants in

this iriGtance, The Pathat Lao rdlitary offensiva

on the Pl-ain of Jars in Hay and tha continued uca \,
of tha Ko Chi Illinh Trail by ev.hich to infiltrate nan

and laateriel through Laos into Soiith Viet-i’ani to

mount tha Ccr;::aanist insurgency thara are furthar

dramatic e”aniplos of Pathat Lao and Mcrth Viatnamace
flagrant contcmpt for thsir obligations undar tha
Agreements. |

Tha au”~jnanted United States military attache group S
pursues non-attacha functions in travailing about |
the countrysida and supplyiiig assistance and advice |
to tha troops indar tha cctnir-ind of Prinia llinister i
Souvarra Pous'?, and a cniall U3AF contingent in civilio.n n
clothes is precant in Vientiane to halp load tha |
Laotian T-23's for thair highly cffactiva air attacks |
on eneray positions.

DECLASSIFIED
Authory STATE letter APR9 1979
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Hasn’t ths I7™nitod Ptat™o violated ths daclaration
by Und2r Socratv'1l7 Erdtli thr.t \:2 \*ould rafraiai irom
tha throat or i‘go of forca to disturb the Gonava
Agrcstnsnt?

| .

Chir r.ctions iii Vict-lioni hrive bsan fully in
accord vlith tha d::;clarauicn inada by Undar Secretary
Smith at tha conclusion of tha 1954 Gaiicva Confer-
once, J'ifa Unear Sacrct-ni'y doclarod that tha Uuited
St.itoD %rould i-c.i;rabn rrvn tha thraat or use of force
to disturb tha Ganava Accords and that ”it v;oulcl
view ciny re:..r.;al oZ th2 a”srassion in violation of
tha aforesaid £i;"raar..ants %:ith grave concern and as -
ssriourily thraataninn; intarnational paaca and
Eecurity,” Aha United States has iiot ttsad xoz'ce
to disturb the Geneva Accords. It doas, on the
other hand, vie:? tha rana't;al of Korth Vietnairjese
figgrassion in violation of thoca a”reeniants vith
grave concern and hns actcd accordingly in providing
acsistanca to the Govemmcnt of tha Republic of
Viet-liam to niaet that threat.
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mOSijTIOI:  Does the United Gtatos have a legal obligation to
refer this niatter to the United liatiorts and are
our actions 5n violation of Article 2(4) of tha
United llationa Ciiartcr?

e Article 2(4) of th3 United llations Charter provides:
ASTIHR: "All IGmbsrs shall refrain in thsir international

relations from ths throat or ucs of forcc against
ths territorial inte™'rity or political ind”~pcndsnce
of £ny state, or in any other mannar inconsistent
vith th3 Purpose of the United Nations,”

The United States presence in Viet-l'an is et
the requeot of the Governnient of the Republic of
Viet-Np.ri, for the purpose of assisting that Govem-
oient to defend itself against externally supported
and directed Ccmsi”™ist aggression. Tnus, there is
no threat or use of force by the United States or
by the Govcri‘ilaent of Viet-ITara against the territorial
integrity or political independence of any state.

On the contrary, our presence in Viet-IxSni has always
been for the purpose of helping Viet-Nam to preser'/e
its territorial integrity and political independence.

It is plain thjit the United States, in responding
to the request of the Govenmant of the Republic of
Viet-1?£un to assist it, is acting vithin its legal
rights. It is also plain that the United States is
imder no legal obligation to refer to a dispute
betfjeen North Viet-Naa and the Governtaant of the
Republic of Viet-Niiia to the United llations. Should
the parties to that dispute, or another state, vish
to refer the question to the United Nations, they
are free to do so.

As to v;hether the Viet-Uaia question should be
referred to the United Nations, tb”™ appraisal of
Secretary General U Tnant is instructive. In a press
sppearance on liarch 3, 1964 he said:
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ASTIOIl: Doesn’t ths Il'ssoluticn constitute a predated
declar-atJ.on of v;ar?

/
/

AISIJER: A decl”™iration of vipr by tho Cotigress tasans a
national mobilisation of our resources for a sustained
military effort and brings into effect all the inter-

national lepal ramifications attachinp, to a "state
of v;ar."

Cur respone3 to the nttacks on the Tonkin Gulf
and any futnire measures ve are required to talce to
preser'vc the peace in Southaast Asia, do not neces-
sitate our instituting the state of war. The purpose

, of the F”esolution is to denicnstrate tir;: the Congress
and the people of. the United States stand behind the
deter*i:iiintion of the President to repel this kind
of attack and to prevent further d2ti2ers to the
peace 5n Southeast Asia.
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QUESTIOIi: Eov; can tha United States vely on tha 1554 G-sneva
Accords to jJ'UGtify our actions in Viet-Hcin!, since
Ve ara not a party to tha Accords and, tharefore,
have no rights under than?

AHSIIER: Of coiirse, ve have never attempted to say that
tha Geneva Accords provided a legal basis for United
States actions in South Viet-1Tsiti. Cnr policy has
been to hslp the Govsm”nsnt of the P2public of
Viet“rori defend itself ajainst attacks being £:.ada
against it i'a violation of the Geneva Accords. Our
position sinply is that tha Geneva Accords are not
a legal bar to onx* providing such assistance.

International lav? reco”ises the principle that
a cmterial breach of a treaty by one party entitles
tlia othei' at least to vrithhold con'iplianca vith an
equivalent, correopondin™ or related provision until I
the other party is prepared to obsar”™/s its obliga- N
tions. Tlie actions of the Goveriiment of the Republic
of Viet-ITai:n in requesting and receiving assistance
fron the U~”iited States are fully consistent vith
this principle, !

o
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QUESTIC-1: Ko'J can tha United States send troops and militc.ry
equlpracint into Yi2t-r;lani v~ithout a Congressional
declaration of i;ar?

AINSIVSR; Article Il of tho Conctitxition inakGS the

mPresident Cbrnmandar-in-Chief c£ ths Amy and Kavy

of tha United Staten, and vasts in hi™ the executive
pov;Gr, Articlc Il has also been intei'preted as
inaVing the Prcfjident the ’eole or”an of the nation”
in th:i field of £forei™,n affairs (United States v,

to ti33-v;rir;ht, 299 U.S. 304, 318 ff. (1936)). These
constitutional po™rers give the President authority

to deploy United States military personnel abroad.

In, addition to the President’'s constitutional
pot<iars, the Cdn3res3 has enacted Section 503 of the
Foreign Assistance Act of 1961 vhich authorises the
President to furnish militnry assistance abroad,
inter alia, by ..assisning or detailing xneisbers
of the ar-:ed forces of the United States...to perform
duties of a ncncciibatant nature, including those
related to tralnin.3 or advice.”

Furthenaore, the United States and Viat-!laa are
parties to the agreement for i-lutual Defense Assistance
in Indochina of Decen”ber 23, 1950 (TL\S 2447; 3 U.S.T,
2755) v;hich vas concluded pursuant to P,L. 329, 81st
Consress (63 Stat. 714,22 U.S.C, 1571-1504). This
egreetssnt provides for the furnishing by the United
Stated' to Viet-ITaa, inter a”a, of niilitary assistance
in the forta of equipr.:ent, in-iterial and services.
Article 1V, paragraph 2, of the agreezient states that
"To facilitate operations under this agreement, each
Govemraent agrees...To receive vithin its territory
such personnel of the United States of Anerica as may
be required farthe purposes of this agreement.,."”

Prior to cur stepped-up assistance to South Viet-
Kam.in 1961 in response to increasing aggressi-ve actions
by the-Ccr”~tnanists against the South, our Military aid
prograta to South Viet-ITam \:0.s fully in accord vith
the 1954 Geneva Agreements.
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JSTION: L'hy aren’t ths SEVrO nations asoistiiig us in South
Viet-1'laa?
\

AIISVnSR: T3 SE/ITO ceaibsrs hava conoulted rsgularly, in
accorclanca \iiith. thoir obligations indor Article 1V,
paragraph 2, of tha SFATO Treaty, on vvayG to deal
vith tho threat to tha pcaca in Viet-llani. In tha
Final CoEruunique of tbs Ninth Coirncil Usetins of
SrATO, tha Council agreed tliat tlia maraberG of SEATO
should ba prepared to taka ctsps in addition to tha
support pr-essntly being provided to Viet-ITan in

"fulfillt23nt of their obligations uiidor the Treaty.
A nvcuber of SEATO inerabers are presently e::tending
aid to the Govemraent of the Republic of Vict-llaa.

COPY LBJ LIBRARY



'/m V‘%'\”

W 0 o

" | m'm

SV SIrEVXvM e |

o "Im
*r" v/

% -y > ©

»

yk.f v

K H

COPY LBJ LIBRARY



DEPARTMENT OF STATE

E xecutive Secretabiat

August 17a 1967

TO: Mr, Bromlej™ Smith
The T'Thite House

As a comparison piece to the
Len Meeker comparative memoranduin
me sent you earlier this evening,
| attach a detailed discussion
of the four resolutions referred
to therein.

John P, ¥alsh
Acting Executive Secretar

Attachment:

Discussion of four
resolutions.
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mT" a Resolution of 19755
~e ~Hlstorical Backgi‘ound
The Increasing tielllr;er-eaice of the Chinese Cotc.niinistG TDsginnlr.”
approximately six raonths prior* to the Joint Eesolution set the
staije Tor the United States deter.nination to assist the Government
of the Eepuhlic of China. In Jiily 195" Peiping iHunched a massive
propaganda attack aimed at '"the Illbeation of Talv;an”j and in
September Chinese Comniunist batteries began a heavy bombardment
of Queinoy. Comniunist activity vias stepped up to include aerial
attacks -against Chinese ITationalist planes™ ships and other island
outposts™ and despite the signature of the VS-GIiC 1-Jatual 1>3fense
Treaty on December 27 193°lj the Chinese Ccmnumists successfully
Invaded a sn:all island near the i-rnportant Tachen group on January li"
This challenge from Peiping, coming on the heels ol* the
Korean cease fire of 1959 and the Geneva Conference on Indochina in
culminated by Chon En-lai <s public f-eaand that ’the
United Ststes vrithdrai™ |To:a :!Taii';an,”
2. ~Rie Ee~solutiDn
Dn 24, 1955>ins President Ei.senhovrsr sent a TnesBagE
m'-to CDngress xequesting paBsage of a'Congr-essLional xesolution es-
‘tablishins "the authority of ths Tresident to eaiploy TJ S. Araed
Forces to assure the security of Porinosa and the Pescadores.
m'JD nsitsITCmI :xtrons2I'ttJEef 'Kihte .ssinnTenef' 'iSie -~15
raony in executive session of ths Secretary of State I>alleSj
the Chairaan of the Joint Chiefs of Staffs Adrairal P.adford, and

other members of .the Joint Chiefs and to consider the proposed
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resol-

2.

utioTi pTujjared 'B? the AiSmlnistratio™-. The follo'/.1ng is

the resolution ihicli Vas introoraced in "both the Hovise (U.J.

mResolvitlon 159) and the Senate (S. J. Resolution 20) and referr'ed

respectively to the House Conmittee on Foreign ACKirs and the

Senate Committees on Foreign Relations and Armed Services™ meeting

Jointly;

Vfnereas the primary purpose of the United States™ in its
relations v-‘ith all other nations”™ is to develop and sustain

a J\ist and enduring peace for allj and

T-Jhereas certain territories in the IJest Pacific tinder the juris-
diction of the Republic of China are nov; under armed attack”
and threats and declarations have "been and are 'beins made by
the Chinese CoiiKranlsts that such armed attack is in aid of and
in preparation for anaed attack on Porrnosa and the Pescadores”

mKhereas such armed attack if continued I'Jould “avely endanger
the peace and security of the l.-est Pacific iirea and particu-
larly of Formosa and the Pescadoresj and

TThereas 1;he secure posBesssion by friendly governaents of the
Western Pacific Island chain, of 'v/hich Forraosa is a part, is
e'rsential to the vital interests of the United States and all
I*riendly nations in cr 'bordering upon the Pacific Oceanj and

Trnerea™ 12ie 'PreHldent X)f the United States on XTamiary 6] 1955>
mihniittBd to the Senate Tor its advice and consent to jatii'!-
-catlon a 1lutual Defense Treaty "betv/ieen the United States of
Nerica and the Republic o™ China, T;Mch recotnises that an
armed attack In the IlJest Pacific area directed against
territories, therein described. In the region of ForraDsa and th
™B3cadores, i“Duld be dangerous, to the peace and safety of the
mparties to tihe treaty; Therefore be It

Resolved by the Senate and House of Representatives of the
United States of America in Congress asseinbled. That the

"eto eaplo, 'th-e ArniEd 'FcrraB'S xff i;iiB U niteS''States 5ie

necessary for the specific purpose of securing and protecting
Formosa and the Pescadores against, arnied attack, this authority
to include the securing the protection of such related position
and territories of that area 'nov; in friendly hands and the
taking of such other Pleasures as he Judges to be required or
appropriate in assui’lng the defense of Formosa and the
Pescadores/

COPY LBJ LIBRARY



3>

This resolution shall e>tj)ire vihen the Pr-esldent shall dstcrrdn:

that the peace and security of the area is reasor”™bly assured

Py international conditions created by action of the United

Nations or other.-;isej and shall so report to the Congress.

The Joint Senate Committee voted 2J-2 to report the resolution
swithout cunendnient, The Coinnilttee stated in Its report that the
purpose of the resolution i-?as to mal™e clear that It is essential
to the vital interests of the United States that Formosa and the
Pescadores remain in friendly hands and that the President is
authorized to employ armed forces for that purpose. The report
made reference to the mutual defense treaty hetireen the United
States and the Eepiblic of Chlna™ signed hut not ~et ratified at
that time, I'/hlch ~.stated that the TJ S. iould act to meet an
BrnieQ attack on Por-mosa or the Pescadores in accordance 'STith its
-constitutional processes, and that any said armed attaclr and
measures talcen as a result thereof 'would be reported to the Securit;
Council of the United nations, it Texas theudsnent of the Uoint
Committee that the resolution 'Vie metessary to rEmovB floubt about
U, S. resolTiteness in the face of Chinese Tomtnunist stated in-
tentions to use Torce to capture I“imosa* The xesolution vjas
flesigned to stabilize the crisis, and the Comaittee apparently
lagr«eed irlth the Judgment of the executive that the risks of startir.:;
B. major war v/lth Communist China or of trl£gerins the “no-"~oviet
mfierense pact 'VJrE not -great enouidi to Ctnriate the Ti-ecesslty Tor a
strong U. S, position. The Coramittee agreed i,Ith the President

In vrelcoming United ~ations involvementj and the report indicates

that.Secretry Dulles v;as questioned closely as to v/het'er a solution
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might be fortheomins in the near futxire aa the U. Il, The Secretarj
Indicated the TJ, S. Goirernment Tioiild do its utmost to encourage
the U. N. in hr'inging a cease-fire into effect.

There v;as a difference of opinion in the ConLmttee on the
necess&lr'.j;j- of seeking such a resolutionj hut the Coinmittee indicated
that this question v;as a matter of domestic concern and should not
affect the principal purpose v/hich v;as to make clear that Consress
supports the President’s action to save Formosa,

IKie resolution V7as reported in its original form although
Senator Humphrey of Minnesota offered an amendment to further
elimit the geosraphlc scope of the U. B. commitment. Tnls amendment
mwas defeated B-20, Secretary Dulles and Admiral Hadford had hoth
advised against such limitation and the Committee agreed that It
m It handicap the Tresldent hy fi*rlvins him of the fléx1ii11ity
needed to meet unforeseen situations. This i-?as/%?)parent eji
jrererencs to the defense of G”moy and I-latsu vihi.ch viere the subject
i>Tduch of the i'loor flsbaten*

IHie liouse Committee un Torel*gn MMfaixs met X)n 24 and
Teported the resolution I'lithtJut amendment ljy a 312 i®ote of 2S-D«

wmHie ComciitteE TBpiDert -ren E cts thevBams iaslti considerations that

Tffere discussed In the Senate Committee hearings. The House Com-

3. The House Dehate
The debates on the floor- of the House of Representatives hegan
on January 25, the day after the President's report to the CongreES.
The first parliamentary move v;as the Introduction of a closed xnile

by Representative Smith of YlIrsinia from the Siiles Com:nlttee v/hich
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precluSed flu j' amen&aents. Bep, Smith .~plIB.ined that laeither
the AcliTiinlctr-ation nor the leadership had aslced Tor b. closed rule”®
but in vievr of the importance of giving firm notice to the \iovl6.
of 17, S, reBolutenesSj the resolution should not 'te cliittered up
swith 'amendrnents that might reach beyond/:(thss purposes,i™2xiliE

a. ConstitiTtlonal qiiestions

As was the case in the Committee discussions”™ the question of
the relative povrer of the President and Congress v;as discussed
at length on the floor of the House. It i-ras generally recognir.ed
that the Presidentj as CoTrinander-in-Chief has the constitutional
authority to deploy United States ar-med forces if the security of
the United States is endangered, (it “as stated on the floor that
the EmrnnsmcA Foreign MfTair3 Comniittee had adinitted this to the
AJiiles ConHilttee™) !'Phe Tesolution itself, reasoned llaJoriJjy I7eader
KcCoriiiick, vras simply a display of unity« llepresentative Green
of Oreson thou”t It strange, htjiievfiTj that the President ims
asking Jor already existing authority and e”~ressed i:he hope that
i 1325 not a political -maneuver’, ConsT'essman 2a,hlocld. of ¥isconsi.n
sgreecl that the President had -the povieT, but thought It Incumbent
-xm TSongress to comply -with his request,.for a resolution. The
oplplon v:ias also expressed by several parties that even though the
JRrbesi-i3aat ,,iaas,..xicit..~j?7eQulj?ej3..,tD -~eelr .mich.,. .a*esj3liitix>i3bp -hp
commended for getting Dongre-ss to approve the Te~st>lution rather thar.
aclT~vithout Congressional approval as In the case of Korea, This
sentiment was expressed by Representative Scott of Pennasylvania

when the President’s message was first received on the floor on the 2»
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IEie Presides,, and the State Dspartraent, saidj Ehculd have kept
Consi’ess Informed and not request'action on 2h hours notice. He
v;as concerned about makins a decision iilthoiit f\ill Imowledge of
the facts. He observed that if the U.S. -3 successful, the
executive~taleethe credit. |If notj Consress vrould be blaiaed for
BCtlon talcen without sufficient facts on the military risks.

It was noted, hovzever, that the risks of inaction would
be greater if wvie allov;ed the asgression to continue.

c. limitations

The operative paragraph of the resolution contained
some r”~.ther broad language: and the tpking of sxich other
emeasures as he Judges to be required or approprlate in assuring
the derense of Fonaosa and the Pescadores/” inhat paragraph also
Btated that the President’s authority included securing protection
of "such related positions and territories...now in friendly

-liands.” Seve2*al Cnagressnian expressed their opposition to the
iTrrplicatiDn that tlilB meant a defense of the offsht>x*e Islands, and
Jlaae Uongressuian lient so fai* as to say that a vast majority* of
Congress ~vould not vote ror a 3*est)lutibn Tihich 'Jidulg call for
Bending American boys io the JxTfshore islands”™ or, pf course, the
mainland. On the other hand, it was pointed out that a specific

", .agep™M'nbJd-jpJLiialiiaMisi?.ixrailjd Xhiaesr -JCc3:auMst™r 47V
~elTIng them liow far they can go. Congressman Tates asked Chalraan
Bichards if the phrase "other measures” gave the President the

authority to invade the mainland as he deemed appropriate in defense
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of For-mosa. He replied that it did not authorize hini to talie
possession but only to .Ettacl-r the mainland if saeh action became
necessary. The question of tise of nuclear vreapons v/as slso raised”
and ChairiTian Richards responded that the resolution neither restrictc..®
nor authorized such use, i

d. United Hatlons Action.

Most discussion of U. N, involvement uas favorable j
althou”™ seveiSL Congressmen disagreed vjlth the reference to the
United lJations in the last paragraph”™ expressing a lack of faith in %°
mthe effectiveness of that organization. Bsgrets v/ere expressed by
Boiae that the U. IT, had not assumed its obligation in this crisis;
-Others were glad that the United States i-ras acting liithout viaiting
Xor the U« N. to function. SOInSe Congressman characterized the crisis !
as one i-;hich tras appropriate for a "uniting for peace resoluticn,”

-4* Senate Debate

Senator George, the Chalraian of the J'orelgn Belatitms
rDnnnlttEe introduced -the ~cint resolution to the Senate on , ||
Jaraiaiy 25*  Althou”™ he moved that the resolution he cnsldered
-the -follDVzIng Senator l-lorse of Dregon delivered a major
address on the afternoon of the 26th entitled ”In Opposition to
Preventative ¥ar™« The major thrust of Horse’s initial attack on \

m. . ?taxfc;3r3SssiQiLilTirM,tiziB3cSr'~::,3ml3aTa?-:33u
resolution giving the President unliraited “pre-dated™authority.
The resolution should be limited to the defense of Portnosa and the

Pescadores, observed Senator Morse, since the xssxs legal status

of the offshore islands v/ere quite different. Ke did not talce issue
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Nth the Pr-esldent’s a-uthorlty to assist xn the derense of i

Formosaj but coiNiraented that such a resolution v/as sally unnecessar'y. >
He notedj hoijever, that Conisr'ess had the rigit to chec'k the
President on the use or his emergency pov;er.s® For the Tirst time
In its history, said Senator llorse™ the United States is mo'ving
tovjard an act of aggression”™ an illegal "preYentlire terore
an act of vmr has been conunitted. Thus the resolution Tould step
up the probabilities of i-?ar v;Ith China. '
Senator George spoke in favor of the resolution on
jJEnuary 27. He characterized the resolution as a limitation on
mthe President’s constitutional pov;er and stressed the non-~-" v?->
of his discretion to use forces other than In the iTnniefilate
flefense of F-ormosa, i"zhich points were stressed in a Januai™ 25 C
House -statetTient, Dn the i~uestion of discretlonj Senator George
stressed the prudence of the President,
I-lost of the arguments that vrsre made In the course of
ttie House debate ware alZtufle-d to in the Senate fliscussliDns.
'SD'TiieveT” jj2*Imar7 ~tention in th:e Senate “ms paid to the dlIfricult
Nestlon or the defense vf Qaemoy and l-latsu, Benators jjehman £uid
Huirgahigy took the .ieaa In .criticizing the broad authority contained

In the resolution %“-rhich appeared to authorize the defense of the

fleieted any reference to the protection oT "delated positions an'd

mterritories™and to "other” measures, Taen the resolution, as \
\
anended, v;ould have been limited specifically to a defense of Forcos.
\
and the Pescadores, Although the amendment received some favorable
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conmentj -1t v dEfeated 13-7-5-. Among i;* .se Totlns Tor the ameii<3nisn:
were Senators i*yrd, 5\ilbrishtj Hujr.phrey, Kefauver™ Lon" (La.)
Kansfieldj 1-iorse and lleuber£fer.

An amendment in the Xora of a substitute resolution i-ras
‘Introduced by Senator Kefauver, The substitute incorporated
Senator Htunphrey’s geosraphic limitation to Pormosa and the
Pescadoresj and, in additionj the follovdng; ”Such authority v/ould
Include tcilcing of such other measures consistent vd.th international
lavT and our obligations under the U, U. Charter as he Judges
necessary or appropriate -militarily in the defense of Pormosa and
the Pescadores”™” The Zefauver substitute deleted the last sentence
oT the administration”™s resSiition. It Tras defeated 11-75.

3ji discussing the merits of tMs amendment and substitute
xesolxitlonj it ims noted that it iTould be unfortujiate at this sta”e
to restrict the authority that the President asked for™ butj as one
Senator noted, he never should have left this broadj controversial
sathDTIty In the resouLutioni ‘

~Hnator I-jfemsfleld notsd his objection
to the Xfisol-ution as E”garessed in the 2umphrey amendments 2e viei-:ed
--'tbe TesQlution as a fait Bccompll aM said that lihatever Its XaultSj
It would not be rejected. The alternative to acceptance would be
, En dxtdication nf .dlvJ-siogg. Khlcli tho
TnoTcde t>r rriendly'nations in the”Par TAst. Purther™ the Chinese
Communists may view such division as a license to pursue their
aggressive policy. Ke v/iould have preferred that Congress issue a

simple affimation of its support for the President in the crisis
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and reafriron Uie lons-stanSins IT. S. poliwj of BUTpx-tins the defenne
of Formosa™ “~bls \7on.ld have aceonipliEheci all the good that a
resolution frau”at Tjitli constitutional dirficulties v.”ould
accomplish and i-rould have avoided all such evils.

The resolution carae to a i*inal vote on January 2B and

passed by a majority ot 85-3” I'dth only Senators Horse™ Lehman and
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Tli  lo East R3noration

1. Buck-rround

The factors v;hich precipitated the ci'ltlcal £-ituation”
dsveloplrt”:; in the Iliddle'Fast in the V/Intei® 1955~37j and hirh-
liglited the threat and Increasins menace to that area froui
International Coi-r-nunisra v/ore multiple ond lcn”~-ctanain”™. The
ingredients of the crisis Included: (I) the afternafn of the
Arab-lc.raeli Viar of 19'1-3; (2) the /mf~lo-French-Icraeli action in
Ec?.pt in 1955; (3) the instability caused b;. the evolution tovrar'.
self-Eove'rn::ient in the area; (4) the pov;er vacuu:n created by the
Anglo-Frcnch v;ithdra-‘al fro.n tlie area; (5) the v;eaknesses and ;
passions generated by Arab nationalisin; and (6) the resultant . |
hei~litenod Soviet a.nbitions in the area.

On January 5 1957~ tv;o da\s after the First Session of the _
EifEhty~flfth CongresG acseabled. President Eisenho'i.'er addressed theI

Con”recs in a opeclal Saturday Eession. In his special aeEer™o

to the Joint session. President Eiseriioyer declared that, althouyn
the general international situation v.'ould be revie®.ed in the fort;:-
coniins State of the Union Message, the gravity of the situation

in the Iliddle East caused a greater and iin-aediate responsibility

to devolve upon the United States. SnphasiEing that the Middle
Ea;st, because of Its econovdc, geographic, strategic and politic-I
importance, v;as directly related to our ov;n national security.
President Eisenhov;er urged that the executive and the Congress
Jointly manifest the deter.nin-tion to assist thoce nations in the

Middle East v/hich desire such assistance to maintain their nation:.!
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inter;rity. *"..e President r-ecueoted rGDOlve"™ (1) Gutaorl-
s:InG the Prosldent to cGsiDt c.ny country in the gcrcral area of
the Mddle East econornlcallyj (2) authorlt-ino the Prosidojit to
undertake militarv assistance to such countriesj (3) authorizing
the Pr-eEident to etnplOj’ the ainned forcen of the United States to
secure and protect any euch nation, reouestinp; such aid, against
overt armed aggression by any country controlled by International
CominuniG;nj (4) authorisins the Pr-esident to e.nploy buhig available
under the ~utu™ Security Act o0? 195~ ss a;nended, i-."ithout regard
to e.xistlns limitations.

In concluding his addresEi, the Preoident added the follo'.;inj

assui'ancos:

“Let me refer a”ain to the requested authority to employ
the armed forces of the United States to assist to defend
the territorial integrity and the political independence of
any nation in the area a”ainot Co-aniunist ar:ned a”sreGGlon.
Such authority vio Id not bo exercised e:c<pt at the desire
of the nation attacked. Beyond this it io ny profound hope
that this ciuthorlty v;ould never have to be exercised at all.

"Nothing is piore necessai”™/ to assure this than that our
policy v/ith respect to the defence of the area be proaiptly
- and clearly deter.-riined and declared. Tnus the United Nations
and all friendly GOv“Vrcnents, end indeed soverniT.ents which
are not friendly, v.'ill kr-v; v;here vie stand.

If, contrary to my hope and expectation, a situation '
arise ~hich called for the military api®lication of the policy
v.tiich | ask the Consress to Join rje in proclairdnp;, | vrould
of course maintain hour»-bv-hour contact uith the Con-regs TI¥
it viore in session. And ff the e'en"I'"ess ™'cre not in sessioi,
and ir the situation hr;d /;rave jr.TOlicablons. | vrould, of
®ourse, at once call the Congress'Inoo special session.”
Xfiiphasis supplied

Pursuant to the mcssace of the President, Congress.-nan Gordon
introduced on that sa~ie day, Januar™v 5, 1957 into the House of

Eepresentatives, House Joint Resolution 117 (H.J.Kes. 117). Tlie
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3c ’Hi-e 1l-reKidant Is hercT?y tsuthO'AI'Eed, v;hen ho
N .Gter'aines vhst cuch ii30 is iniporttint to the of t;io
Un-ltcd States, to use Tor the pui'‘poBC-n of* this ‘<oint r-eno--
lutionj \Jlthoi\t. re:”ard to the”prsvialonni cf un-'j other* laii
cr I'er™alationj not to exceed ”~m200*0007000 fro;ii aprjr'o-
pi’iations no\; availaole foi' carrun”; out the provirlonB of
ths Mutual Security Act of 195*h as airicndocl. This authori-
sation In in additiO'i to other e::ictins tvathor-isations v;lth

7 2CBpect to the \ine of such cpproi®riations,

,’Ssc. Tho Fi'o&ctont chall v/ithin the month of
Ja_réuary of each ysar report to the CoriG’ens h3.s action her-e-
,» ujidor,

"Sec. 5, This joint resolution shall e.xpii’e ~rhen trie
President Jihall dntonnine that the poace i-nd. security of th--
nations in the general ax‘sa of the Hidcllc East are reason-.bly
ano.u'-ed by international conditions cicnted by action of th-;
United xlations or o t h e r w "i s e ™ -

Ifile text of the Middle Tast Hecolutionj as finally cdoptid
to 'beccmD on T.arch 97 1031j, Piihlic Lav; 85**7j and lililch in certain
li.iportant r.rpccts vac subBtantially dliTer~nt froni that originally
subaitisd is as folloi™js;

“PeGolved hy the Senate and Hotiss of Beprc/sentatlven
t)f the Uhj-usd 8ITat4ds of Aiibrics in accembiedj "xhat
PreDldent ce rmd hereby in a-athoril®ea to CDOparate v;ith
xsnd -Eoslst Bnj nation or si*oup of r™atlonis in the irensral
srea of the Iliddle Xast daolrins ciich ac”istance In the
fisvel-opaent of econo-iic strength dedicated to the Taaintcnanc-:
ZA national Independence.

”Ssc. 2, IThe President is anthorlsed to uncertalte, in
i;hc X27"2-ral area of .the lulddle East, nilitary assistance :
pros™ams idLth any nation or srotip of nations t>r that area dc-
Birinf: such ascistance, Turtheraore, the United States
regards as vital to the national interent and irorld peace
the preservation of the independence and integrity of the
;jaaxd.oaE.:xif-.ihe .I-lid.d2:e-.liist-,-. .To-thiTJ. end?. O
eltsrairss z-ecr-rslty .-thBresra aTne IfeilteS Ststss prepared
to Tine ar.ned forces to acBlst any su.ch nation or groiip of
STuch nzitions requectinc: ancintance a”ainot ax'cied at:£;rea3lon
fro;li any countiy controlled by international carinunicn;
Aovided, Tliat ouch c;nploy:vent shall be consonant vrLth the
ATty oblirationo of the united Sbatoa and vrith the Conoti-
tution of the United Staten, I

~N'Sec. 3. The Precldent is hereby oaithorlr.ed to uce curl:
the balance of fiDcal year 1937 for ecDnoroic and niilitar™" i

\ - [
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v?ith the V obliijrtt-Icria pr the Urr™~~d Stntes and Kith the
Charter or the United ITationo cn<x actions tna 25Co.nnienCaticns
or tho T;nitod llationDj *.

SIiD th5.r'@ -ar.iend'iierit itnposocl liraitatlons on thG anDant to 'H:
Epent uride-i? section thPOG in <uly one counti’”™ T\;rthcr it raade
clear that the £uthor-3ty granted the Presiclont thereTinder i7as
only tor the balance of the ficcal year.

Under the fourth amoncl’-aentj the Pr-aslclent v;as renjiireci to
sirc-a'ilt tic-r.ii~nnn\ial reports leather than tho aniraal i-epor-t contc:: /-
platcG in the orliilnal resolution,

Yas fifth B:zenOrzont ctatcd that tho ronolnticn nliJjt "be
tcxainatcd Tdj a concurr-Dnt r-osol'utic-n of tho tvjD Hdusbs of Conz"-i
Bu #Tell as "by ths Preniclsntinl deterainaticn envinac-ed in the
original ir.casiir'e,

llofv~ithstanding; the concern of the .neiribers of tha Cosniittc-e
ana of the rrther ncribsrs of ths liouoii -es to th3 iiuthori-zation in
D& ction of the resolntion Tor ths Pi-esidsntial e~ployaent of
13ie -BTinsd Torcss™ the Uotisc Cor-altte”™ on 1?orsirji JIfr~Nirs cletej*-
lalnccl to Isave In this onfhorisation; Batj -to lilloy ths concern
ss to the ”Eb5rlciis ,i2:plicatix>ni3” this Xi~ction, ths Conmittoe
Rcjport ccntainoS tho follo'.rins Interpretation bb ti reseivation
Lizbthis ,Exa2t:

~Anis ror;olntlcn cloeB not ?.etract fr?:n or enlr.rse tlio
constltutlcnill moov'or and aiithority of the Fra."idsnt of tho

_Unitc-u -Staten ss Gwnvandor-In-C’iiof, and tho langua™e usc-c

In the rcGolution doof: not do so,

"li CGVl/ise, the resolution dcos not dolecate or dirdniEh
in any way the pov:or and authority of tho Conrress of ths

United States to doclare \/ar, and the lani®aa”s us2d in the
resolution does not do co.
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It5i 2 ai.lentxnsn't to sect!on t™o reacl:

”PiioP tc5 the c:™MIO=r'c’nt of ~med foreo? the Prer:i*ncinv

eiva notice to Conp”cns, |If, in tho of tho
riesiclent, an eniapx:oncy ar'lsen in iViilch ouch notlICG to
Con™’CSS is not pooGiblc™ he rhall- uoc;n the &.;:plojnaant

of m'ined. f-orceSj fc-rtir-ith irifom onCfSDS ana subniit h.ls

nctiDii for itscpproval or diKappi'Dval-*

Senator llor-se had Epohen seYeral tinierj at lon”~th cn the
Ecopo of the Fresidential pov/or to use ths amod forces, A
Epy iDoIint of emphasis wao that the resolution itnslf contained
TiO provision even rerrairliifr tho President to report to CDn:;rccr.
I f unch cnerf£GJicv iise of tho Driuod forces ?hcald be KC'CeDEar:,"
Ilie declaration h'™ Pi'-ssidoiit Ziserihoi*er in hiiJ sposch of Janu-
VA~ 5 that ho ~Tciilel r::/intain hD-arly contact xrlth Con”r--gss \:vb -

r'—mtri h** th-S W D~0Oonent3 of the

nGacur-o to coxinter Senator I”crs2°c ariixiTisntrj, Fax-ther™ this
P;osldsntial assuranco \’an emphasized in a letter froa the
Dcpartnont of State opposing tho prppDr.ad I-lors®; i-EidTint.,, [Tn;
let-ts-r jElsi> recalled rccrc-t®iv IXillsBN tEStimor” thcit there
laaa lio Dhjectlon to a jjr~vislon in the rD'Eoliitirni thnt xsiich s
tiTe3 pi fores r”iauld "bs accooip™mlisd bj a :2*r:s2r,G or x-Epr>rt to

'Th3 3-lorse JL-asnd.-asnt "Kas rejected bj a vote of 23 to
6A.

Jsyfual jDthan ITre cTXired i:nd rejected. Hie
Curtis 9irindnont -vTould hDiVo set PebTutrry 1, 1S 1 X1 a nTC&
ter.rilnatlon date. Under tho Bariott Ar.cndr-iont, v-C0 siillion
dollars of tho appropriation vrould have bo™n cn a lean rather

than crant basin, o ainendr.onts offerod by Senator I-icCartby,

tho first striMns tho first proviso of sectionthrco, and tho
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C. OAban i?gsolution vi-W ' %

1* Baclc”jround

Since 1953~ Soviet military and technical personnel and
supplies had steadily been njoved into Cu'oa. After the Bay of
Pigs invasionj this moveraent v;as stepped up. On Septeniber 1, i
1962, Premier Khrushchev for the first tirae officially an-
nounced that Soviet military and technical™ aid v/as* being given
to Cuba. "

On Septeraber 13, 1973 President Kennedy gave a major addreos |
on Cuba. Ho declared that Soviet movements into Cuba had been

Increasing, but at this time did not constitute a threat to the

*

hemis‘ohere. AIll such inovements v;ere under rigid scrutiny. He
emphasised his belief that the Cuban situation at the time did
not justify or reouire unilateral military intervention by the
United States and chastised those v/ho advocated such inter- *
ventionl

But the President vdshed to make it clear that:

"If at any time the Ccmj-iranist buildup in Ciiba v:ere to en-
danger or interfere v/ith our security ..in any v;ay, includin;;;

our base at GuantanamOj our passase to the Panama Canal,

our missile and space activities in Cape Canaveral or the

lives of American citizens in this country, or if Daba

should ever attempt 'to export its aggressive purposes by

force or the threat of force against any nation In this
hemisphere or become an offensive military base of sic- *
nificant capacity for the Soviet Union, then this country

will do \;hatever must be done to protect its ov;n security ?
and that of its Allies.” i

The President stated that™® as Commander-in-CTnief, he had

the povjer to talce such action and that he had requested Centresg
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to give hiu. the pov;er to call up Resei.3 Forces in crisis
situations. He then outlined other aspects of our policy
tov;ard Cuba. Hs called for close contact v;ith Latin /jnerican
nations on the problem of Cuba. He stated that it v;as impor-
tant for us to dissuade our NATO Allies frora engaging in the
Cuban trade.

2, The Resolutions Introduced in the Senate

The Executive Branch did not formally submit a resolution
to Congress on Cuba. Tne combined Senate Coninittees on Foreign
Relations and Armed Services met on September 17 1902 to
consider six resolutions submitted by Senators Mansfield (2),
Miller, Prouty, Javits, and Bdsh-Keating v.~ich dealt v/ith the
Cuban situation. Tiie v;ording of the Mansfield resolutions vras
very similar to that portion of the President’s speech quoted
above. Senator Mansfield proposed a concurrent resolution as
follows;

"VJhereas President Jamas Monroe, announcing the Monroe
Doctrine in 1823, declared to the Congress that vie should
consider any attempt on the part of European pov/ers 'to
extend their system to any portion of this hemisphere as
dangerous to our peace and safety.”

"VJhereas in the Rio Treaty of 1977, the parties agreed th
”an armed attack by any state against an American suate shall
be considered as an attack against all the ~.merican states,
and, conseo.uently, each one of the said contracting parties
undertakes to assist in meeting the attack in the exercise
of the inherent right of individual or collective self-
defense recognized by article 51 of the Charter of the United
Nations.'*

'Vhereas the Foreign Ministers of the Organisation of
American States at Pij.nta'del Este in January 1952 unanimously
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cleclarod: "The precent Governnient of Cuta has identified N
itself w'ith the principles of MarxlEt-Leninist ideology™, |
has established a political™ economic™ and social systeia |
based on that doctr-Ilne, and accepts railitary assistance :
from extracontinental Communist pov;ers, including even

the threat of military intervention in America on the part

of the Soviet Union." 1

"Vrnereas since 195S the international Communist move-
ment has inci'-easingly extended into Cuba its political,
gcor_lomicj and military sphere of Influence; Now® thereforej
e It

Resolved by the Senate (the House of Representatives
concurring, That it is the sense of the Congress that the
tresldent of the United States is supported in his deter-
mination and possesses all necessary authority--

(a) to prevent by v/hatever means may be necessary,
including the use of armG, the Castro regime from exporting
its aggressive purposes to any part of this hemisphere by
force or the threat of force;

(b) to prevent in Cuba the creation or use of an ex-
ternally supported offensive military base capable of en-
dangering the United States Naval Base at Guantanamo,
free passage to the Panama Canal, United States missile
and space preparations or the security of this Nation and
its citizens; and

(c) to viork vrith other free citizens of this hemisphere
and vjlth freedom-loving Cuban refugees to support the le?;iti-
mate aspirations of the people of Ciaba for a return of self-
detersnination.”

Senator Keating vras the first v/itness before the Committee. _

J

He criticized the Mansfield resolution on several grounds.- First,"'
h? objected to the operative portion of the resolution being j

viorded in terms of support for the President,feeling that it N
should be an expression "of the sense of Congress in this matter.”
He then criticized the Mansfield resolution’s support of ;

President Kennedy’s distinction between ™"offensive™ and '"defensive
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bullclupa it. Cuba. He declared that th- history of Conirnunist
expansion shov/s the effectiveness of infiltration and subversion
and that it is a mistake to limit our actions to those cases of
obvious aggression. Senator Morse vfas critical of any broad
delegation of authority to the President to instigate unilateral
action. He felt that a unilateral action such as a blockade
miglit very v.'ell be Interpreted as an act of vrar and that a
dele”™ation of this pov/er v/ithout any standards was inadvisable
and dangerous.

Senator Prouty’s resolution v;as not limited to Cuba but
seemed to have v;oi'ld-vride application. It authorized the
President to use the Arrned Forces vfnenever and vvherever he
deemed it necessary to protect the peace and security of the free
v;orld.

In his testimony before the Senate CorrxiNittees, Secretary’
of State Rusk called for a simple proposal vzhich v;ould gain
the raost vridespread approval in Congress. He stated that the
executive branch felt it Kould be valuable for Congress to
pass a resolution v;hich vrould reaffirm United States policies
in the Cuban situation. He stressed the importance of such a
resolution as a signal to Moscov; of United States determination
and a signal to other Caribbean countries of v;hat our reaction
would be to any Cuban aggression in the hemisphere.

Secretary Ri.ick assured the Coromittee that a resolution
v?ould not be a usurpation of Congressional pov;er. He reasoned

that, if a situation v;here vre v;ould use our troops against Cuba
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evolvedj wu..j issue v;ould be so great v.iat the executive v;ould
be in close touch v;ith the lecislative leadership.

On the issue of unilateral (as opposed to collective) action,
the Secretary emphasized (I) that vie alv/ays have the right as a
Bovereign nation to resort to unilateral action; (2) the issue
in this case is theoretical.only, since any railitary action
against Cuba v;ould be ao important as to closely involve our
Allies.

Chairman rJussell v/as bothered by the Mansfield resolution’s
statement, "The President of the United States is supported in
his determination and possesses all necessary authority to
prevent g by v/hatever means may be necessary including the use
of arms,” He felt that a clear constitutional question v;as
presented here as to vrhether the pov;er to declare v;ar could be
delegated. He reasoned that this \ras not the proper situation
to debate the constitutional issues. Chainnan Russell initially
Bugsested that the wording be changed fro.n "poGsesses' to ™"is
authorised.” He later advocated the use of a joint resolution
Bigned by the President v;hich v/ould eliminate the constitutional
issues and would be a statement by the entire United States. An
additional advantage of skirting the constitutional issue v<ould
be to Increase the chances for unanimity in the passage of the
resolution.

Senator Miller v;ould have given the President broad povrer to

j
act vrhen necessary to prevent any violation of the Monroe Doctrine.
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His resolu .on v;as not limited to Cud. and was apparently an
sncv/er to a statement by ICar-ushchev that the Monroe Doctrine
v;as dead.

In its report of September 19> 1902 the Conuiiittee submitted
an entirely nevr resolution vihich v/as the one subsequently passed
by both Houses.

The text of the resolution follov/s:

"VIHEREAS President Janies Monroe, announcing the Monroe
Doctrine in 1923~ declared that the United States v/ould
consider any attempt on the part of European povjcrs 'to

r extend their system to any portion of this hemisphere as
dangerous to our peace and safety'™; and

"VJHSREAS in the Rio Treaty of 19hj the parties asreed
that "an armed attack, by any State against an American State
shall be considered as an attack against all the Merican
States, and, conseQuently, each one of the said contracting
parties undertakes to assist in meeting the attack in the
exercise of the Inherent riglit of individual or collective
self-defense recognir;ed by article 51 of the Charter of the
United Nations'; and

"V.H3RSAS the Foreign Ministers of the Organisation of
American States at Punta del Este in Januar-y 1902 declaimed:
"The present Government of Cuba has identified itself v/ith
the principles of Marxist-Leninist ideology-, has established
a political, economic, and social system based on that doc-
trine, and accepts military assistance from extracontinental
Covamunist pov/ers, including even the threat of militar-y
intervention in America on the part of the Soviet Union™;

"WHSREAS the internatlTOial Communist movement has
increasingly extended Into Cuba its political, economic, and
military sphere of Influence; Nov;, therefore, be it

Resolved by the Senate and House of P.epresentatives of
the United States™ of" Amorica in Congress' assembled. That; ~

The United States Is determined—

(a) to prevent by vrhatever means may be necessary, in-
cluding the use of arms, the Marxist-Leninist regime in Chaba
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from our extendins,- by force or the threat of fprce®™ Its
aggressive or subversive activities to any part of this
herrdDpherej

(b) to prevent In Ciiba the creation or use of an
externally supported railitary capability endancerins the
security of thelUnited States; and

(c) to vrork v;ith the Organization of American States
and v/ith freedom-loving Cubans to support the aspirations

of the Cubrapeople for self-determination.”

The resolution v;as v/ritten in executive session and v;as
recoi-nmended unanimously” by the Joint Committee, The
report quoted extensively from the President's speech of Sep-
tember 11* The resolution v/as considered consistent v/ith the
speech and as a i”e-enforcement of fundamental United States
policies in Cuba. The resolution v;as felt to be "fim but not
threateninG."

3. House Committee Heport

The House Committee on Poreigii Affairs approved H.J.Res. 836
unanimously on September 20j 1902, This v;as the same resolution
as that approved by the Senate Committee. The resolution, ac-
cording to the report, v;as presented as an expression of the
consensus of Congress on United States policy in Cuba, ™"in vfhich
the ~::-:ecutive concurs,"

4. Senate Debate and Passage

The Senate considered the resolution on September 20. Debate

was limited to three hours by unanimous consent of the Senate on a
[
motion by Senator Humphrey supported by the Minority Leader, Sup-

port for the proposal iras virtually unanimous although many
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Sonators v/ould have preferred coiaev.'hat stronger vordins. Senator
Spari-anan vraa the chief Gpokecraan for the recolutlon. Ks urred
that Sonatoro support the resolution's broad policy statenent
and not attempt to clutter it ='fith amendments v;hich v/ould express
their ovm opinions, but might lose votes for the resolution.

He explained that the- resolution had been liraited to Cuba
but erriphasized that this did not mean vie vrere not concerned vrith
other Latin American countries. He emphasized that the Monroe
DoctrincJd, the Rio Treaty, and the resolution of Piunta Del Este
viere still ver-y niuch applicable.

I'ne only strong condemnation of the resolution v;as by
Senator Prouty. He felt that the resolvition laid dovfn "no
principle to li~Niiit our way'"™ and gave no real pov/er to the President
to do anything.

Prouty’c v;as the only dissenting vote. The resolution v'as
passed 86-1 v;ith the thirteen absent Senators indicating they
v70v;ld have voted ™"aye.”

5. Tlie House Debate and Passage

The resolution was debated and passed by the House on |,
September 2J, The resolution uas introduced by Representative
Madden under a closed rule litniting a-nendnients to those offerred
by direction of the Corraiiittee on Foreign Affairs. The rule also
limited debate to three hours. Again,, there v;as very little

debate on the resolution Itself although sorae individual raerabers
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felt that more forceful action vias necescary ar.d others felt
that minor changeH in the vrordlns migjit be desirable.

Representative Frelinghuysen urged ujianimous support of the
reaolution despite his belief that it should have gone further
in defining the meanins of the Monroe Doctrine today. He pointed
out that there v/'as not time for araendnent since Consr>eGs v/as set
to adjour-n and the reoolution v;as neeescary before adjournment.
These vieus seemed to be those of a vast majority of the Repre-
sentatives.

Both Congrens-aen KacGregor and Adair felt the resolution
was dangerously v/eak, but both finally voted for the resolution.

At the conclusion of debate. Representative Morgan of the
Comrn.ittee of Foreign Affairs,indicated that the Comnvittee had no
amendments. Representative Broomfield then moved to recormnit
the resolution to the Committee with insti‘uctions to Include
certain amendments. These amendments indicated that the threat
in Cuba v/as posed by the Soviet Union and gave the President
broad povrer to taJce action against this threat under the Monroe
Doctrine, The motion to recommit '/as defeated, 140-251.

The unamended resolution was then passed, 30/-7.
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VIET-NAM

INFORMATION NOTES

OFFICE OF MEDIA SERVICES, BUREAU CF PUBLIC AHFAIRS, DEPARTIVENT OF STATE

NUMBER 10. AUGUST 1967

LEGAL BASIS FOR U.S. MILITARY AID
TO SOUTH VIET-NAM

The U.S. military commitment in Viet-Nam
is based on a solid foundation of international
law, including the following well-established
points of law and fact:

eThe people of So~th Viet-Nam have the in-
herent right of individual and collective self-
defense against armed attack, which includes
the right to seek aid from other friendly states.

*The United States has the right to partici-
pate in the collective defense of South Viet-Nam
at the request of its government,

eSouth Viet-Nam is the victim of an armed
attack instigated, directed, and sustained by
North Viet-Nam in violation of international
law and in violation of the Geneva accords.

*«The United States is obligated, under the
SEATO treaty, to respond to a Communist
armed attack against South Viet-Nam.

*With Vietnamese, U.S., and other allied
troops fighting in South Viet-Nam against
troops infiltrated from, and supplied from.

North Viet-Nam, U.S. airstrikes against mili-
tary targets in North Viet-Nam are an appro-
priate exercise of the right of self-defense.

eActions by the United States and South Viet-
Nam are justified under the Geneva accords of
1954.

*The President of the United States has the
authority to commit U.S. forces in the collec-
tive defense of South Viet-Nam.

I. The United States and South Viet-Nam are
exercising the inherent right of individual and
collective self-defense.

A. The United States is acting at the re-
quest of the Government of South Viet-Nam,
which is the victim of an armed attack.

B. Every country has the right to take
measures of self-defense against armed attack
and to have the assistance of others in that
defense.

For a more detailed treatment of this subject, see THE
LEGALITY OF US. PARTICIPATION IN THE DEFENSE
OF VIET-NAM. Slate Department publication 8062. For sale
by the Superintendent of Documents, U.S. Government Printing
Office, Washington, D.C. 20402, 15”.

C. The right of self-defense against armed
attack is an inherent right andis recognized as
such in article 51 of the U.N. Charter which
provides that “Nothing in the present Charter
shall impair the inherent right ofindividual or
collective self-defense . . . ”

Il. South Viet-Nam is the victim of an armed

attack instigated, directed, and sustained by
North Viet-Nam in violation of international
law and in violation of the 1954 Geneva ac-
cords.

A. The Geneva accords of 1954 established
a demarcation line betweenNorth Viet-Nam and
South Viet-Nam. They provided for withdrawal
of military forces into the respective zones
north and south of this line. The accords pro-
hibited the use of either zone for the resump-
tion of hostilities or to "further anaggressive
policy.”

B. North Viet-Nam violated the accords
from the outset by ordering thousands of
armed cadre to remain in South Viet-Nam to
form a clandestine political-military organi-
zation. The activities of this covert organiza-
tion were directed toward the kidnaping” and
assassination of civilian officials.

In 1959 Hanoi decided to open a large-scale
military campaign against South Viet-Nam.
Since that decision North Viet-Nam has infil-
trated more than 100,000 fighting men and
many tons of war material into South Viet-
Nam. Beginning in the fall of 1964 whole units
of the regular army of North Viet-Nam have
been sent across the demarcation line to en-
large the attack on South Viet-Nam.

C. As early as June 1962 the Legal Com-
mittee of the International Control Commission
(ICC) determined that North Viet-Nam was
carrying out “armed attacks’ against South
Viet-Nam in violation of the Geneva accords.
The Legal Committee’s report made the fol-
lowing points:

eArticle 10 of the Geneva agreement called
for “the complete cessation of all hostilities
in Viet-Nam.”’
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eArticle 19 required both sides to insure
their zones “are not used for the resumption
of hostilities or to further aggressive policy,”

eArticle 24 required each side to respect
the territory of the other and “to commit no
act and undertake no operation against the
other Party.”’

eArticle 27 specified that the agreement
applied to all elements of the military com-
mand. This included regular, irregular, and
guerrilla forces.

The report then made the following finding:

“Having examined the complaints and the
supporting material sent bythe South Vietnam-
ese Mission, the Committee has come to the
conclusion that in specific instances there is

evidence to show that armed and unarmed
personnel, arms, munitions and other sup-
plies have been sent from the Zone in the

North to the Zone in the South with the object
of supporting, organizing and carrying out
hostile activities, including armed attacks,
directed against the Armed Forces and Ad-
ministration of the Zone in the South. These
acts are in violation of Articles 10, 19, 24,
and 27 of the Agreement on the Cessation of
Hostilities in Viet-Nam.”’

D. The right of individual
self-defense applies whether or not South Viet-
Nam is regarded as an independent sovereign
state. The Republic of Viet-Nam in the South
has been recognized as a separate international
entity by approximately 60 governments. The
Geneva accords of 1954 provided for a tempo-
rary division of Viet-Nam into two zones at the
17th parallel. The action of the United Nations
in the Korean conflict of 1950 clearly estab-
lished the principle that there is no greater
license for one zone of a temporarily divided
state to attack the other zone than there is for
one state to attack another state.

IIl. The United States is obligated by the
SEATO treaty to respond to an armed attack
against South Viet-Nam.

A. Article IV (1) of the Southeast Asia Col-
lective Defense Treaty provides that “Each
Party recognizes that aggression by means of
armed attack in the Treaty area against any
of the Parties or against any state or territory
which the Parties byunanimous agreement may
hereafter, designate, would endanger its own
peace and safety, and agrees that it will in
that event act to meet the common danger in
accordance with its constitutionalprocesses.”

B. By protocol to the treaty the parties
unanimously extended the protection of the
treaty to “the states of Cambodia and Laos
and the free territory under the jurisdiction
of the state of Viet-Nam.”

C. The obligation of each party under article
IV (1) is individual as well as collective. “Each

Party” recognizes that aggression by armed
attack would endanger “its own peace and
safety” and agrees that it will act to meet the

common danger.

and collective

IV. U.S. airstrikes against North Viet-Nam
are an appropriate exercise ofthe right of self-
defense.

A. U.S. airstrikes are aimed at carefully
selected military targets—not at civilian popu-
lation centers. Every effort is made to keep
civilian casualties at a minimum.

B. Airstrikes against lines of communica-
tion and other military targets in North Viet-
Nam are necessary to impede the infiltration
of men and supplies into South Viet-Nam and
do not represent a disproportionate response
to the force being used against South Viet-Nam
by North Viet-Nam.

C. There is no rule of international law
that permits an aggressor to strike ataneigh-
bor with immunity from retaliation against
its own territory.

V. Actions by the United States and South
Viet-Nam are justified under the Geneva ac-
cords of 1954.

A. Description of the accords. The Geneva

accords of 1954 established the date and hour
for a cease-fire in Viet-Nam, drew a “pro-
visional military demarcation line’” with a

demilitarized zone on both sides, and required
an exchange of prisoners and the phased re-
groupment of Viet Minh forces from the South
to the North and of French Union forces from

the North to the South. The introduction into
Viet-Nam of troop reinforcements and new
military equipment (except for replacement

and repair) was prohibited. The armed forces
of each party were required to respect the
demilitarized zone and the territory of the
other zone. The adherence of either zone to
any military alliance, and the use of either
zone for the resumption of hostilities or to
“further an aggressive policy,” were pro-
hibited. The International Control Commission
was established, composed of India, Canada,
and Poland, with India as chairman. The task
of the Commission was to supervise the proper
execution of the provisions of the cease-fire
agreement. The people of Viet-Nam were to

enjoy “the fundamental freedoms, guaranteed
by democratic institutions established as a
result of free general elections by secret
ballot.” In this climate, general elections for
reunification were to be held in July 1956
under the supervision of the ICC.

B. North Viet-Nam violated the accords

from the beginning. From the very beginning,
the North Vietnamese violated the 1954 Geneva
accords. Communist military forces and sup-
plies were left in the South in violation of the
accords. Other Communist guerrillas were
moved north for further training and then
were infiltrated into the South in violation of
the accords. North Viet-Nam greatly enlarged
its armed forces with Chinese Communist
help while South Viet-Nam reduced its own.

C. The introduction of U.S. military per-
sonnel and equipment was justified. The ac-
cords prohibited the reinforcement of foreign
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military forces in Viet-Nam and the introduc-
tion of new military equipment, but they al-
lowed replacement of existing military person-
nel and equipment. Prior to late 1961 South
Viet-Nam had received considerable military
equipment and supplies from the United States
(an estimated $200 million in material had
been withdrawn by the French), and the United
States had established a gradually enlarged
Military Assistance Advisory Group (MAAG) of
fewer than 900 men, to replace the French
training and advisory personnel. These actions
were reported to the ICC and were permis-
sible under the agreements.

As the Communist aggression intensified
between 1959 and 1961, with increased infil-
tration and a marked stepping-up of Communist
terrorism in the South, the United States found
it necessary in late 1961 to increase substan-
tially the numbers of our military personnel
and the amounts and types of equipment intro-
duced by this country into South Viet-Nam.
These increases were justified by the principle
of international law that a material breach of
agreement by one party entitles the other at
least towithhold compliance with anequivalent,
corresponding, or related provision until the
defaulting party is prepared to honor its obli-
gations.

In accordance with this principle, the sys-
tematic violation of the Geneva accords by
North Viet-Nam justified South Viet-Nam in
suspending compliance with the provision con-
trolling entry of foreign military personnel
and military equipment.

D, South Viet-Nam was justified in refusing
to implement the election provisions of the
Geneva accords.

The 1954 Geneva accords contemplated the
reunification of the country by general elec-

tions in July 1956, which were intended to
obtain the “free expression of the national
will.”

Throughout the 1954 Geneva conference the
United States adhered to its well-established
position, expressed by Under Secretary of State
W alter Bedell Smith as follows:

“In the case of nations now divided against
their will, we shall continue to seek to achieve
unity through free elections supervised by the
United Nations to insure that they are con-
ducted fairly.”

Throughout the conference both the United
States and the State of Viet-Nam (South) re-
jected the effort to bind the people of South
Viet-Nam to any election which would notper-
mit that “free expression of the nationalwill.”

E. South Viet-Nam did not agree to the
election provision of the accords because it
failed to provide for supervision by the United
Nations, but South Viet-Nam did not reject the
concept of free elections. President Diem re-
fused to participate in elections in 1956 be-
cause the conditions of repression prevailing
in North Viet-Nam at that time made free
elections impossible.

F. The Viet Minh was a popular movement
during the war with France, but after the
cease-fire there was considerable resistance
to the Communist program inNorth Viet-Nam.
Nine hundred thousand refugees fled to South
Viet-Nam, and all opposition that remained
was harshly repressed. General Giap, current-
ly Minister of Defense of North Viet-Nam, in
addressing the Tenth Congress of the North
Vietnamese Communist Party in October 1956
publicly acknowledged that executions, terror,
and torture had become commonplace.

A nationwide election inthese circumstances
would have been meaningless. Few people in
the North would have dared to vote against the
Communist regime. With a substantial major-
ity of the Vietnamese people living north of
the 17th parallel, such an election would have
meant turning the country over to the Commu-
nists without regard to the will of the people.

G. The election issue can furnish no justi-
fication for North Viet-Nam’s armed aggres-
sion against South Viet-Nam. International law
requires that political disputes be settled by
peaceful means. Recourse to armed force is
prohibited. This doctrine is of great impor-
tance in the temporarily divided states, be it
Germany, Korea, or Viet-Nam, where peace
depends upon respect for established demarca-
tion lines. The action of the United Nations in the
Korean conflict of 1950 clearly established
the principle that there is no greater license
for one zone of atemporarily divided state to
attack the other zone than there is for one
state to attack another state. South Viet-Nam
has the same right that South Korea had to de-
fend itself and to organize collective defense
against an armed attack from the North. A
resolution of the Security Council dated June

25, 1950, noted “with grave concern the armed
attack upon the Republic of Korea by forces
from North Korea” and determined “that this
action constitutes a breach of the peace.”
VI. The President has full authority tocommit
U.S. forces in the collective defense of South
Viet-Nam.

The United States is acting in Viet-Nam

with the full authority of the executive and the
legislative branches of the Government.

A. The President’s power under article
of the U.S. Constitution extends to the actions
currently undertaken in Viet-Nam. Under the
Constitution, the President is Commander in
Chief of the Army and Navy. He holds the
prime responsibility for the conduct of U.S.
foreign relations. These duties carry very
broad powers, including the power to deploy
American forces abroad and commit them to
military operations when the President deems
such action necessary to maintain the security
and defense of the United States.

Since the Constitution was adopted there
have been at least 125 instances in which the
President has ordered the Armed Forces to
take action or maintain positions abroad without
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obtaining prior congressional authorization.
For example. President Truman ordered
250,000 troops to Korea during the Korean war
and President Eisenhower dispatched 14,000
troops to Lebanon in 1958.

The Constitution leaves it to the President
to determine whether the circumstances of a
particular armed attack are urgent and the
potential consequences so threatening to the
security of the United States that he should act
without formally consulting the Congress.

B. The Southeast Asia Collective Defense
Treaty authorizes the President’s actions.
Under article VI of the U.S. Constitution, “all
Treaties made, or which shall be made, under
the Authority of the United States, shall be the
supreme Law of the Land.” Article IV, para-
graph 1, of the SEATO treaty establishes as a
matter of law that a Communist armed attack
against South Viet-Nam endangers the peace
and safety of the United States. Inthis event the
United States undertakes to “act to meet the
common danger in accordance with its consti-
tutional processes.”

C. The Joint Resolution of Congress of
August 10, 1964, authorizes U.S. participation
in the collective defense of South Viet-Nam.

Congress has acted in unmistakable fashion
to approve and authorize U.S. actions in Viet-
Nam. Following the North Vietnamese attacks
in the Gulf of Tonkin against United States de-
stroyers, Congress adopted, by a Senate vote
of 88-2 and a House vote of 416-0, a joint
resolution containing a series of important
declarations and provisions of law.

Section 1 resolved that “the Congress ap-
proves and supports the determination of the
President, as Commander in Chief, to take
all necessary measures to repel any armed
attack against the forces of the United States
and to prevent further aggression.

Section 2 provides that the United States is
prepared to take all necessary steps, including
the use of armed force, to assist any member
or protocol state of the Southeast Asia Collec-
tive Defense Treaty requesting assistance in
defense of its freedom. The identification of
South Viet-Nam through the reference to
“protocol state” in this section is unmis-
takable, and the grant of authority “as the

President determines” s
The following illuminating
curred during the hearings:

“Mr. Cooper. [John Sherman Cooper”)
Does the Senator consider that in ei*acting
this resolution we are satisfying that require-
ment of article IV of the Southeast Asia Col-
lective Defense Treaty? In other words, are
we now giving the President advance authority
to take whatever action he may deem neces-
sary respecting South Vietnam and its defense,
or with respect to the defense of any other

country included in the treaty?
“Mr. Fulbright. []j. William Fulbright] Ithink

that is correct.

“Mr. Cooper. Then looking ahead, if the
President decided that it was necessary to use
such force as could lead into war, we will give
that authority by this resolution?

“Mr. Fulbright, That is the way | would
interpret it. If a situation later developed in
which we thought the approval should be with-
drawn it could be withdrawn by concurrent
resolution.”

The August 1964 joint resolution continues
in force today. Section 2 of the resolutionpro-
vides that it shall expire “when the President
shall determine that the peace and security of
the area is reasonably assured by interna-
tional conditions created by action ofthe United
Nations or otherwise, except that it may be
terminated earlier by concurrent resolution of
the Congress.”

unequivocal.
exchange oc-

D. No declaration of war by the Congress

is required to authorize U.S. participation in
the collective defense of South Viet-Nam.

Over a very long period in our history,
practice and precedent have confirmed the
constitutional authority to engage U.S. forces
in hostilities without a declaration of war.
This history extends from the undeclared war
with France in 1798 and the war against the
Barbary pirates at the end of the 18th century
to the Korean war of 1950-53.

In the case of Viet-Nam the Congress has
supported the determination of the President
by the Senate’s approval of the SEATO treaty,
the adoption of the joint resolution of August
10, 1964, and the enactment of the necessary
authorizations and appropriations.
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