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Our Senator’s Deal

Senator George Smathers’ ex-
planation of his lucrative invest-
ment in a Florida land develop-
ment, in which he shared the ex-
tremely high profits with Bobby
Baker and Scotty Peek, is far too
sketchy and incomplete to satisfv
the voters who have given him the
privileze of representing them in
Washington.

SENATOR SMATHERS did not
reveal other partners in the deal
besides Baker, former secretary to
the Senate’s Democratic majority,
and Peek, Smathers’ former ad-
ministrative assistant.

Senator Smathers did not ex-
plain how he managed profits of
$42,000 in seven years on a 180-acre
tract near Maitland which he said
he did not subdivide or develop.

We cannot believe Smathers
will choose to stand on the in-
adequate information given thus
far on this matter, Surely he
will understand the need for full
disclosure of all facts relating to
this deal as well as to other in-
vestments he might have made.

From what is known so far,
Bobby Baker's role in this is minor.
It is easy to understand how Sen-
ator Smathers, once involved in
such a deal, might be moved to
share it with Peek and Baker.

WHAT MANY FLORIDIANS
desire to know more about are the
circumstances under which the
Senator was drawn into the orig-
inal investment. It may be that
Smathers’ public capacity was un-
related, that, as he implied, “some
longtime {riends’” permitted him

to share their harvest of dollars
because of their friendship. But
Floridians will want to judge this
for themselves based upon all the
facts.

Smathers’ involvement carries
a strong argument for a law re-
quiring all Federal officials, elect-
ed as well as appointed, to make
public disclosures of their personal
finances. Such a law would guard
against conflict of interest and help
maintain public confidence in Con-
gress.

The move for a disclosure law
has long remained dormant in
Congress. In 1951, President Tru-
man recommended the ‘‘prompt”
passage of such a law.

“PUBLIC OFFICE is a privi-
lege, not a right,” Truman told
Congress. “And people who accept
the privilege of holding office in
the government must of necessity
expect that their entire conduct
should be open to inspection by the
people they are serving.”

Since that time, more and more
senators and congressmen volun-
tarilv have disclosed their personal
finances., The numbers now have
reached at least 10 senators and
19 representatives.

Among the senators are Mike
Mansfield, Joseph Clark, Jacob
Javits, Stephen Young, Philip Hart
and, most recently, Wayne Morse.
House members include Florida
Congressmen Charles E. Bennett
and Claude Pepper,

Senator Smathers should be the
next to join this growing list. Until
he discloses fullv his personal fi-
nances, the questions already
raised cannot be settled.
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Says His

Land Venture Ethical

Eastland, Tex.,
Bans Cigarettes;
Sets $1,000 Fine

EASTLAND, Tex. (UPD
Three smokinz members and
one non-smoking member of the;
Eastland City Council vesterday|-
unanimously
ance prohibiting the sale or use!
of cigarettes within the munici-|
pal limits.

The ordinance provides a
$1,000 fine or three vears im-
prisonment for any person|
caught with cigarettes or smok-
ing them. Mayor Don Pierson|
said he expects the ordinance
to become effective Feb. 20.

THERE WERE strong indica-|
tions that if the ordinance was|
not passed as a joke, it may|
have about the same eifect.
S. G. Johndroe Jr., citv attoraey
of nearby Fort Worth, said East-
land residents can smoke all|
they want to without fear of ar-
rest.

Johndroe said that the state,
in effect, approved the sale of
cigarettes by taxing them.
There is no local option law onj
cigarettes as there is on alco-|
hol in Texas. |

Furthermore, Johndroe said.|
the City Council of Eastland|
put the punishment too high. Al
city may not legally fine anyl
person more than $200 and can|
send to jail only a person who|

{County

| Maitland,
| County,

passed an ordin-|

Editorial, 8-A.

By JERRY BLIZIN
Times Bureau

WASHINGTON=Florida

AR A SN,

Sen. !
|George A. Smathers, who yes- !

terday disclosed that he invests |

{rather heavily in state real es- !
{tate properties, said an Orange :
venwure with former :
| Senate majority secretary Bob-:
'by Baker was beyond reproach. :

Smathers sold one eighth in- |
terests in a 180-acre tract at:

istrative aide, in 19537.
THE TWO0O MADE $7.000

in northeast Orange !
to Baker and Scott L !
| Peck, Smathers’ former admin- |

apiece on $1,500 investments, :
while Smathers—who owned the :

tract for two vears before he:
__|offered interests to Baker and :

| Peek—estimated he made $42.-

000 on the land over a seven- :

year period.

“But if this is wrong with
Baker and Peek,” Smathers
said,
write the Bible and the Constitu-
tion—particularly the Bible.”

He insisted that he offered in-
terests in the land because both

Baker and Peek were young

men, with growing families, and
struggling to get ahead.
Peck was then making an es-

timated $16.000. the next-to-the-
top pay scale for Senate staif
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“then they've got to re-:
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aides. Baker earned $19.600 as:
majority secretary when he re- |
signed in October. His 1957 pay !

able yesterday.

‘rate was not immediately avail- -

SMATHERS, however, said he |

felt sorry for them.

“I help a lot of people—I've
put four boys through college in
addition to my two sons and
I'm not a rich man. I expect to
| keep doing that.”

Senate Rules Committee in-'

vestigators yesterday promised :

to make a full probe of the;

Smathers-Baker-Peek land deal.
Committee Chairman B. Ev-

lerett Jordan, D-N.C. said the:

refused to pay his fine or is in|8FOUP has no intention of calling

contempt of court. |
a

MAYOR PIERSON, twoe |
pack-a-dav smoker until ‘thel
government report on cigarettes|
came out Sarurday, said thel
penalties were made severe 10|
show people the council is “‘se-|
rious.” !

{Smathers to testify.
“We don't need him—we're?

(Please see LAND, 2-1)
ADVERTISEMENT
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Land Deal Said Ethical

not investigating senators,” Jor-|
|dan said. E

Jordan said the committee’s|
assignment is to investigate|
Senate employes, past and pres- |
ent, and he said Smathers is
not an employe of the Senate.

L. P. McLendon, special com-|
mittee counsel said it was!
probable that Peek might be
called.

SMATHERS SAID the Mait-
land tract was raw acreage he
bought in 1957 with a group of|
private citizens, ‘none of them |
are public officials—they’re just
people I went to the University
of Florida with."

Tuesday Smathers said his|
portion of the fransaction was|
one fifth. !

He declined to identify them.
But Smathers said that he owns
land in *‘various parts of Flor-
ida,” — nine of it in Pinellas
County.

“I don't know where it all is,”
he said, “some of it I bought
as investment. Some of it was
successful, and some of it I may
be stuck with for some time.”

All that remains of the 180-
acre Maitland tract, which he
said is about 20-25 miles north
of Orlando, is a few lots. But
Smathers said he had never sub-
divided or developed the proper-
ty and has therefore treated all
this income as capital gains in-
stead of ordinarv income.

HE SAID the Maitland acre-
age doesn't have any frontage on
state highways.

“There is nothing wrong in
this,” Smathers said. *‘This was
timber land, part of it in groves.
It lies around a lake.”

He said he has never used his
office to promote the property
in any way.

Nor, he said, did his unidenti-
fied Florida friends who hold
part of the Maitland tract know
that Baker or Peek held any in-

‘| terest in the land .

Smathers figured his gain in
the sale of the property was at
the same rate as that made by
Baker and Peek.

Smathers said he knew of no
other land in Florida in which
'Baker might have invested. He
'sald he hasn’t been involved in
lany other venture with Baker,

Hearing Continues

WASHINGTON ® — A Miami
vending machine operator test-
fied yesterday that former Sen-
jate aide Robert G. Baker nev-

jer used influence to help him.
|

Eugene A. Hancock, former
president of Serv-U Corp., told
the Senate Rules Committee
that Baker plans to appear be-

fore the committee and chal-
lenge testimony that he accept-
ed $5,600 for helping another op-
I'erator land a contract.
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.Smathers Refuses To Disclose Holdings

By JERRY BLIZIN
Times Bureau
WASHINGTON—Sen. George
Smathers yesterday refused to
disclose his real estate holdings
in Florida.

“When Nelson Poynter (ed-
ftor and president of The St. Pe-

tersburg Times and Evening
Independent)  discloses  his,”
Smathers  said, “I'll  disclose
niine."’

SMATHERS, junior  senator
from Florida, was identified
Monday as a part owner of

acreage in Orange County in
which former Senate majority
secrelary Robert G. (Bobby)
Baker and Scott 1. Peek, Smath-
ers’ former administrative as-
sistant, also held one - eighth
shares.

Smathers said yesterday that
when Senate rules require dis-
closure of assets, he will com-
ply. He contends his conduct in
office is judged every time he
runs for office.

The senator was elected to his
third Senate term in 1962, His
general election opponent was

Emerson Rupert, a St. Peters-
burg Republican. Smathers
f‘ml 657,633 to 329,381 votes.

POYNTER LATER yesterday

sent the following telegram to
Smathers:
/ “Dear George, Re your slale-
ment that you wduld disclose
your real estate holdings if T
would do so, mine consist of my
home in St. Petersburg and
property used in publishing The
St. Petersburg Times and Eve-
ning  Independent, including
circulation substations and
Clearwater bureau.

vV “Please telegraph collect to
The St. Petersburg Times, night
press, the list of your holdings.
, Regards, Nelson Poynter.”

About a half-dozen senalors
have voluntarily disclosed their
assets.

IN DEFENDING his role in
the ownership of property with
Baker and Peek, Smathers
Tuesday said he owned “consiid-
erable land" in various parts of
Florida.

Yesterday Smathers' cousin,
Ben, an Orlando attorney who
invited the senator to par-

ticipate in the $423,000 purchase
of acreage at Maitland, in
Orange County, also defended
the propriety of the purchase.

SMATHERS' OFFICE, inun-
dated by requests for details for
the Florida land venture, re-
ferred all calls to Ben Smath-
ers.

Ben Smathers, his law part-
ner, Charles O. Andrews Jr.,
and two Winler Park real eslate
men and developers, Charles
and Malcolm Claylon, were dis-
closed as the purchasers of the
143-acre tract from J. Hilton

Sapp, a contraclor.

The purchase was mad
1957, although Sen. Smat
was apparently invited to
in the purchase during 1956.

Smathers yesterday re\
the figures on the Maitland |
ings.

Smathers said he bought
13'a per cent of the enterj
in 1957, not 20 per cent a:
oftice announced on Tuesday

“Semebody back there |
tioned the figure one-filth

(Please see SMATHERS, 2
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FROM 1-A

per cent),” the Florida Demo-| Smathers corrected his esti-) One of the biggest booms to

crat said.

“The senator may

there were five people in it al-

thas received some S$42.000 on
{his $12.000 investment since 1957
{irom the land's resale.

'mate of his holdings after be-

have ing asked now he was able tojits popularity among executives
thought it was one-fifth because buy one-fifth of a $423,000 en-/and top engineers at the Mar-

'terprise for $12,000.

| The Dommerich series of
|

{homes in the $30,000 range sold
!quickly. Few lots remain.

the subdivision's success was

tin Co., a mammoth rocket plant

Ted Sorensen
First To Quit

written now, with full time de-
voted to the chore, or it might
never be written.

Su

tion™ polic
sia feder
he opposoe
but British

Kennedy

together,” one of his secretaries| He explained that he and his|at Orlando.

suggested. !four partners made a 19 p!’.‘l‘i Martin, one of the state's larg- ’The bES[')E(.‘Ta(‘TEd 15_1“‘:'?? :mi John P
o . cent down pavment, then paid est employers, was mushroom- his book would contain persona
UNDER A TRUST agreement| qc o romaming 71 per cent|ing to peak size at almost the|feminiscences and also analyze, Soccer
: el the r ing 71 ing 1 ‘ st the| _ ! :
dated March 21, 1057, Smathers ;"o ooeds from sale of the identical time the Dommerich|What Kennedy did and fried Im GLASGE
went into the deal with his cous- \development came into being. |40 — “what kind of person he A6l

land. haled into

a sonccer ¢
to report {

in, the Claytons and Andrews, |
Smathers subsequently sold!
one-eichth shares of his interest

was, what kind of president he

Twenty-nne per cent of $423,-| The Clayton brothers, builders e

000 is $122,670. Thirteen and|of hundreds of homes in the Or-
lando area, found continuing

to Baker. former secretary 1o
the. Senate’'s Democratic ma-
joritv, and to Scott I. Peek.
former administrative assistant
to- the senator. Their associa-
tion came to light Monday in

one-third per cent of $122,670 is
/316,313 — not far away from
.the $12,000 which Smathers
paid.

The senator said he did not
know if $423.000 was the exact

success in bringing Martin per-
sonnel to the Dommerich neigh-
borhoods. Most of the homes
isurround wooded lakes. The de-
velopment on U.S. 17 and 92 is

JOHNSON SOUGHT scveral|

tion every

times to stave off the resi;:na-g'fnr the ne

tion, which Sorensen decided|
upon ‘“in a general sense’’ about
a month ago.

most alw:
day aftern

. lamount paid for Sapp's land. about a half-hour drive from the| Sorensen said “h‘-' President| Rad
testimony before {he Senale A CHECK OF stat mps| Martin plant south of Orlando. |Made one final effort 1o change TV .
Rules Committee, which is prob-| %% s ‘ovember 1961 4/ his mind vesterday. | .
ing Baker's financial affairs concerning the transaction indi-| In November 1361 Sapp an _ o Ai
ANE LABEES AMAIIG " .ilcated that the $423,000 figurejhis company were indicted by| No one on Kennedy’s Immedi- | In A

f or hs Sh%m' Emi;hers .pilld'was correct. ' a Volusia County grand jury|ate staff seemed as close to the! S
SI2008 du two! ghec ;;a}-a he! Smathers said he did not for taking more than $100 worth|late president personally, politi-{]  Reside
toTAnd;o\usnas 'trldsmke rnr ;gefknow Sapp, who received two|0f school board property. The|cally and ideologically as Soren-|| have telc
Egﬁerp,nse. d ng qul 4nr1§~—3‘.‘sizable contracts last vear for|charges were dropped before|sen. Though Sorensen was the| telephone
and \1‘13: spgrtjid anﬂ&l 000 \&?a[s':‘“""fk at Cape Kennedy, “and said | trial. son of a midwestern Republican! Qfﬁ%‘_—"‘;“
dated Mav 30. 1957. : {he had never intervened on be- and Kennedy a New Englandﬂffm-i mitted b

In Septombor of that vear {half of Sapp for any defense < z man Catholic, both shared “lib-{] one of E:
B D Book onch bouore o iwork. “Ive never even met| LBJ Nominations |eral” views that formed an un-| | through

ai;lprs;'indﬂi’vﬁk :dch bougqlht m[him 'Ihe cenator said “heiakls bond f ar?}: of
with $1,500 checks pavable to ' : : Il Thetr:
} Pe) l Sapp said he contributed to Born to parents of Danishi| horhend
Smathers. Smathers said he cut ‘ n a . : | d
then in hecause each was “trv-|Smathers’ 1330 senatorial cam- R _land Russian extraction, the| the TV
ing fo raise a large voung fam-|Paign against Claude Pepper. WASHINGTON @ — Presi-ilean, bespectacled Sorensen at-! il
ilv on a limited sai,ar':'." Smathers said he did not re-:dent Johnson yester@ay nomi-|tended the Univorsit}- of N(’b]"RS-i ;SS,Q',:)“;‘J

) . \call the amount. ‘nated C. Burke EIbrlckt a Ca-'ka won a Phi Beta Kappa kev.!| a fair cf

SMATHERS SAID his cousin,| And state records at Tallahas-jreer Foreign Service officer. 10|and was graduated at the top of | For imm
Ben, and Andrews invited him|see do not reveal the amount|/be ambassador to Yugoslavia,|his law class at the same uni-i c_r;:_vul-rlx;_‘_
to join the venture. His person-ieither. replacing George F. Kennan, Sarriand

al secretary. Juanita Thomas.
said Ben's invitation came in
December 1936.

Smathers referred most ques-
tions on the deal to Miss Thom-
as, who he said handles most of
his financial affairs. He said he
was not directly involved in its

So far, Smathers' office said,
{Baker and Peek each has re-
lceived a little over §7,000 from
their 1.67 per cent shares of the
Maitland project.

Baker was making $19,600 a
vear and Peek $16,500 -at the

who resigned months ago.

A native of Louisville, Ky., El-
brick has had a variety of State|
Department posts.

Other nominations sent to the
Senate yesterday included: Cy-
rus R. Vance to be deputy sec-
retary of defense, succeeding

versity in 1951. ‘

Sorensen joined the govern-|
ment, and was hired as legis-
lative research assistant by
Kennedy, then a senator from
Massachusetts, in 1933. Soren-|
sen quickly showed sharpness|
and drive, plus a brilliant flair

4
R

time they left their Washington for speechwriting, and he soon, |
progress and was unacquainted|jobs last year. Clarifying|Roswell L. Gilpatric. Vance is becarae Kennecﬁ;'s right-hand! Tro
with all the business details. Smathers’ remark that their in-jnow secretary of the Army; | Nortl

Originally, said Miss Thom-
as, the Clayton brothers owned
60 per cent of the deal. Smath-
ers, his cousin and Andrews
owned the other 40 per cent in
equal shares of 13's per cent
each.

The trust was dissolved in
1850, Ben Smathers is now

armed with the power of attor-|

to collect money for land

comes were “limited”” when he
offered them the land shares,
lhis office said Wednesday that
itheir wages in 1957 were con-
isiderably less — $15,500 for Ba-
|ker, §13,300 for Peek.

I IN ORLANDO, Androws is-

jsued a statement confirming the

ithe over-all

Stephen Ailes, deputy secretary
of the Army, to be secretary
of the Army, succeeding Vance;
Edwin M. Martin, to be ambas-
sador to Argentina. Martin had

man.

|

WHEN SORENSEN went to!
the White House, his title. spe-
cial counsel to the President, did
not tell the whole story. He was

been assistant secretary of state
|{or inter-American affairs.

| l

not only Kennedy's speechwrit-
er and adviser but an intellec-
tual alter ego. “If vou cut Ken-

senator's revised description of| Estes Sentence Uphe[d nedy, Sorensen bleeds,” “"f“_’.
limancial structure! AUSTIN. Tex. — The Texas|the saving in Washington polin-

BOG

s:m Smathers' office said, butl-.ﬂ,f the tousk: e sald, the nego-| Court of Criminal Aupeals _w,s_;cal CIrtltlE'S. y St 9th A

the Clavtons are no longer as. tiations  were handled in ;hniorr!a}'_ unammolu,':!y upheld thei‘ A quiet, almost aF*‘.‘{_‘U[:qﬂﬁ}\- Phe

gociated with the venture. [same manner as countless oth- swindling conviction of Billieling man, Snr_nn.:e_n scrupulousiy

] - |er land transactions. iSol Estes, pushing the bank- avoided the limelicht during the "
THE ORIGINAL five part-| Andrews declined fo say howirupt fertilizer king a step closer |Kennedy vears. But in a re-

ners bouzit 143 acres of unde-imuch land was re-sold for as: to an S-vear prison term, {vealing series of lrcrures at Co-

veloped land from J. Hiltonjit was deveirped inio a swank{ Estes also faces a 15-vear/lumbia Universitv; Sorensen

Sapp, a wealthy conrractor. residential area known as Dom- federal prison sentence for!spoke knowingly of presidential § PAYIN:

Sapp said he thought the priceimerich Estates and Dommerich fraud. He is free in appealsidecision-making at the 1White INS!

was “about $423.000." Smathers, Woods.

bonds tntaling $130.000. {House under Kennedy.
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Smatheis Invited to Tell
Of Florida Land Holdings

Sen. George A. Smathers In his wire 1o the Senator,
(D-Fla.) was invited vesterday Povnter listed his home, ks
to make a disclosure of his newspaper properties. i n-
|Florida land holdings by a cluding circulation substations
'home state newspaper. He has and a Clearwater. Fla, tu-
not responded to the invita-reau office. “Please telegraph
tion. collect to the St. Petersburz

Nelson P. Poynter. pub- Times night press th list of
lisher of the St. Petersburg your holdings.” Povnter wired
Times, queried Smathers the FloridaDemocrat.
about the disclosure in a A spokesman for Smathers
“Dear George” telegram to said no reply was contem-
the Florida Demoecr t. plaied at this time.

It was sent in the aftermath
of disclosure by the Senate
Rules Committee that Smath-
ers held a joint interest with
former Senate Majority Sec-
retary Robert G. (Bobby)

Baker in a speculative tract
near the booming Cape Ca-
naveral area. The investment
brought Smathers an esti-
‘mated $42.000 profit over a
{seven-year period and Baker a
'profit of more than $7000.

| The 8t. Petersburg Times
reported that one of its Wash-
'ington correspondents asked
| Smathers, after the story
|broke, if he would disclose
his other land holdings in
IE‘lorida.

Smathers replied, according
to the newspaper, that he
would make such a disclosure
after Poynter disclosed his
|Florida land holdings.
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Conflict Bill
Reported Qut -

By the Associated Press i
“The House Judiciary Com-
mittee yesterday unanimously
approved & bill designed to
strengthen and simplify the
laWs dealing with conflict-of-
interest among Government
employes. |
The bill tightens existing;
bdns on certain transactions'
between Government officials'.
and private interests, eases re-
strictions on part-time em-
ployes and consultants and
cadifies the bribery statutes.
= It is the product of three
years’ effort by the committee ¢
and its staff and has the sup-
%

. e

port of the administration and
leading bar associations.
Representative Celler, Demo- g
crat of N. Y., chairman of the ¢
committee, and Representative 3
McCulloch, Republican of Ohio,!
the ranking Republican, joined
in sponsoring the measure. m
Mr. Celler said the aim is to| 5
prevent “improper and unethi-|
cal practices without depriving
the Government of the services
of conscientious men and.
women."” -
Mr. McCulloch hailed the bill
as ‘“a real step forward in a_.
field with many twilight zones.
It should inure to the benefit
of the entire public.” |
One of the major provisions|
would prohibit--an ex-Govern-|
ment official who enters private|
business from taking part in a,
transaction he worked on with
the Government. Present law:
bans such participation for
only two years. ;
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PALM BEACH

REPORT

By BERNARD O’BRIEN
Contributing Writer

MIAMI BEACH, Fla. —
Members of the Gold Coast
social set are still going
strong, but they are getting
tired. “Is the season ever
going to end?” is a stock
question at partles, and from
all indications, the answer
is “no.” .

Mrs. John Oliver La Gorcee,
_widow of the chairman of the
board of the National Geo-
graphic magazine, arrived
here last Sunday to spend 10
days or so with Mrs. Frank
Katzentine.

PFirst, Mrs. La Gorce visited
in Palm Beach with the
Bernard Gimbels and then
went on to Fort Lauderdale
for a few days. There, she
was the houseguest of Mr.
and Mrs. John Wrathers. At
Lauderdale, and also Palm
Beach, a series of small
parties were given in her
honor. Mrs. Wrathers enter-
tained on a luncheon cruise
aboard their yacht.

While on the yacht, Mrs.
La Gorce was reminiscing on
her recent South Seas islands
cruise where she found Tahiti
“just as intriguing as in Ad- |
ventures in Paradise.” She,
left Washington  before
Christmas for the six-week
cruise,

La Gorce Drive and La
Gorce Country Club were |
named for her late husband,
who was a resident here on |
the beach. ]

i

Lemnitzers Here

‘Gen. Lyman L. Lemnitzer !
last week addressed a formal |
stag dinner of the Miami |
Beach Committee of 100. He
and Mrs. Lemnitzer stayed at
the fashionable Surf Club
Apartments.

Mr. James Gerity of Michi-
gan, president of.the com-
mittee, and Mrs. Gerity en-
tertained for the Lemnitzers
at a dinner-dance at the
Indian Creek Country Club.
Included in the party were
the general's aides, MaJ.
Flmer Dunn and Maj. Robert
Cushing and Gen. and Mrs,
Edward Barber. i

A dinner was given last
week at the Fontainbleau
Hotel for Mr. Grant Btock-
dale, Ambassador-designate
to Ireland. This was a bon '
voyage event and attracted
s~veral hundred persons. =y
. At Palm Beach, the Her-ﬂ-
‘ioert Mays have been bus:
|"'with guests. Directors of they'
. Nickel Plate Railroad las' |
'-':week held their annual boaved.

—— e e —
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meeting at the May estate,
“Mar-a-Lago.” Mr. May iz
a director and the group was
entertained there for lunch-
eon. Senator George Smath-
ers came down from Wash-
hing'ton for the meeting.
“Mr. May invited a number
of Palm Beach town officials,

civiec, business and profes- -

sional leaders to meet the
directors, and there were 120
at the luncheon. Mrs. May
entertained the wives at »
luncheon at the Bath and
Tennis Club.

Mr. and Mrs. James M.
Johnston of Washington were
at the Palm Beach Towers
for a week. Mr. Johnston, an
investment banker and one
of the directors of the Wash-
ington Senators Ball Club,
was here for the big gather-
ing at the May home.

Princess Shops

Her Imperial Highness,
Princess Shahnaz, daughter
of the 8hén of Iran, was de-
lighted in the “incomparable
beauty” of Palm Beach and
spent most of her time on

The Sunday Star
April 2, 1961
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Mr. Smataers, from the Committee on Interstate and Foreign
Commerce, submitted the following

REPORT
together with
INDIVIDUAL VIEWS

[To accompany 8. 3778]

The Committee on Interstate and Foreign Commerce, to whom was
referred the bill (S. 3778) to amend the Intérstate Commerce Act, as
amended, so as to strengthen and improve the national transportation
system, and for other purposes, having considered the same, report
favorably thereon with amendments and recommend that the bill as
amended do pass.

I. InTrRODUCTION

The purpose of this bill is to amend the Interstate Commerce Act,
as amended, in order to provide necessary and desirable changes to
enable sbrengthemng of our Nation’s transportation system, in the
public interest.

This bill is the outgrowth of extensive hearings held by the Surface
Transportation Subcommittee on the deteri iorating position of
American railroads. Those hearings were begun in January 1958 and
lasted for 3% months, For 2 days in May the full committee held
additional hearings solely on the subcommittee’s recommendation for
amendment to the rule of ratemaking found in part I of the Interstate
Commerce Act. Part I applies mainly to the regulation of railroads.

II. AvorrioN or T SuBcomMiTTEE REporT, WiTH AMENDMENTS,
BY THE Furnn CoMMITTEE

The report of the subcommittee entitled ‘“Problems of the Rail-
roads,” committee print dated April 30, 1958, with certain technical
amendments is printed at the end of this repmt This subcommittee
report is hereby adopted as the report of the full committee on S. 3778,

1
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2 TRANSPORTATION ACT OF 1958

subject to the changes agreed to by the full committee discussed below
and reflected as amendments to S. 3778 as reported to the Senate.

III. Discussion oF CHANGES IN THE SUBCOMMITTEE REPORT MADE
BY THE Furn COMMITTEE

Changes were made, as follows, in three of the recommendations
contained in the subcommittee report:

(1) Subcommittee recommendation No. 8, “Competitive Ratemaking”

Upon consideration of the amendment recommended by the sub-
committee to section 15a of the Interstate Commerce Act, designated
the rule of ratemaking, the full committee agreed to further hearings
on this recommendation, which were held May 20-21, 1958.

Representatives of all interested modes of transportation, railway
labor, shippers, and the Interstate Commerce Commission were
present and offered testimony at the hearing. Upon further considera-
tion, the committee, in the light of this testimony, concluded that an
amendment to the rule of ratemaking should apply to the several
modes of transportation subject to parts I, II, I}I}I},7 and IV of the
Interstate Commerce Act and should be constituted as a new sub-
paragraph (3) to section 152 of the 2ct to read as follows:

In a proceeding involving competition between carriers of
different modes of transportation subject to this Aet, the
Commission, in determining whether a rate is lower than a
reasonable minimum rate, shall consider the facts and circum-
stances attending the movement of the trafiic by the carrier
or carriers to which the rate is applicable. Rates of a carrier
shall not be held up to a particular level to protect the traffic
of any other mode of transportation, giving due considera-
tion to the objectives of the national transportation policy
declared in this Act.

In making this amendment to section 5 of S. 3778, the committee
agrees with and wishes to emphasize the import of the following
excerpt from the subcommittee report:

The subject of competitive ratemaking as between the
different forms of transporfation was discussed at length
during the hearings, the railroads urging enactment of
legislation that would restrict substantially the authority
of the Interstate Commerce Commission in this field. The
subcommittee is not convinced that the record before it
justifies approval of the railroads’ proposal.

It is the policy of this subcommittee, and it is believed to
be the policy of the Congress, that each form of transporta-
tion should have opportunity to malke rates reflecting the
different inherent advantages each has to offer so that in
every case the public may exercise its choice, cost and
service hoth considered, in the light of the particular trans-
portation task to be performed. The subcommittee believes
and the national transportation policy is clear, however,
that such ratemaking should be regulated by the Commis-
sion to prevent unfair destructive practices on the part of
a carrier or group of carriers,

Py
&
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It nevertheless appears that the Interstate Commerce
Commission has not been consistent in the past in allowing
one or another of the several modes of transportation to
assert their inherent advantages in the making of rates.
The subcommittee recommends, therefore, that the Com-

. mission consistently follow the principle of allowing each
mode of transportation to assert its inherent advantages,
whether they be of service or of cost. In 1945 in New
Automobiles in Interstate Commerce (259 1CC 475), the sub-
committee believes that the Commission properly construed
the intent of Congress in this respect when it said:

“As Congress enacted separately stated rate-making rules
for each transport agency, it obviously intended that the
rates of each such agency should be determined by us in each
case according to the facts and eirecumstances attending the
movement of the traffic by that agency. In other words,
there appears no warrant for believing that rail rates, for
example, should be held up to a particular level to preserve
a motor-rate structure, or vice versa (259 ICC at p. 538)."

The subcommittee wishes to affirm the interpretation of
the Commission given in the Automobile case epitomized in
the words quoted above. The subcommittee therefore
believes it necessary to amend the act only so as, in effect, to
admonish the Commission to be consistent in following the
policy enunciated in the Automobile case thus assuring rea-
sonable freedom in the making of competitive rates, * * *

The subcommittee anticipates that the broad effect of this
amendment will be to encourage competition between the
different modes of transportation to the benefit of the ship-
ping publie. * * *

The subcommittee further notes that the Supreme Court
in Schaeffer Transportation Co. et al. v. U. S. (No. 20, October
term, decided December 9, 1957), — U.S. —, 78 8. Ct. 173,
178, in reversing the Interstate Commerce Commission for
denying a motor carrier application because rail service was
“reasonably adequate,” said: “To reject a motor carrier's
application on the bare conclusion that existing rail service
can move the available traffic, without regard to the inherent
advantages of the proposed service, would give one mode of
transportation unwarranted protection from competition
from others.”

The purpose of this amendment is to produce consistency
in the interpretation of the national transportation policy.

The committee wishes further to emphasize that the amendment in
regard to section 5 amending section 15a of the act as framed by the
committee is designed to encourage competition in transportation by
allowing each form of transportation subject to the Interstate Com-
merce Act full opportunity to make rates reflecting the inherent
advantages each has to offer, with such ratemaking being regulated
by the Interstate Commerce Commission, however, to prevent “‘unfair
or destructive competitive practices” as contemplated by the declara-
tion of national transportation policy. Under the committee amend-
ment the principal emphasis, but not the exclusive emphasis, in a
competitive ratemaking proceeding involving different modes of

l_.,'\:b-: M;.L_zt‘-'-'pv /W‘\-—d‘ui l‘-
P /‘-41: -y I \.LA_/!/‘A-7
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4 TRANSPORTATION ACT OF 1958

transportation will be on the conditions surrounding the movement
of the traffic by the mode to which the rate applies.

(2) Subcommittee Recommendation No. 6, “Agricultural Commoditics
Exemption”

The committee agrees with the subcommittee that the agricultural
exemption contained in section 203 (b) (6) of the Interstate Commerce
Act should be revised.

The committee favors a “freeze” of the present status of the
exemption recommended by the subcommittee. The committee
further agrees that the “freeze” should be on the basis of ruling No.
107, March 19, 1958, Bureau of Motor Carriers, Interstate Commerce
Commission, with the exception recommended by the subcommittee
that the transportation of frozen fruits, frozen berries, and frozen
vegetables be made subject to ICC regulation. Since ruling No. 107
does not list the items, such as fresh fruits and vegetables, about
which there has been no controversy, the subcommittce language
requires revision to reflect this condition,

Further, the committee was in agreement that the subcommittee’s
language that “imported agricultural products,” as distinguished from
those produced domestically, be subjected to economic regulation
should be eliminated. The problems engendered by commingling such
imported products with domestic agricultural products, making the
whole subject to regulation, would, in the committee’s opinion, more
than offset any gains to be made by subjecting imported agricultural
products to regulation by the Commission. A change in the sub-
committee’s recommendation is made accordingly,

Finally, the committee is of the opinion that the seafood industry
is due an additional measure of relief from regulation in the trans-
portation of some of its products under section 203 (b) (6). The
amendment suggested is not intended to include within the exemp-
tion fish and shcﬁlﬁsh which have been treated for preserving, such as
canned, smoked, salted, pickled, spiced, corned, or kippered products.

The committee’s changes are reflected in the following:

Clause (6) of subsection (b) of section 203 of the Interstate
Commerce Act, as amended, is amended by striking out the
semicolon at the end thereof and inserting in lieu thereof a
colon and the following:

“Provided, That the words ‘property consisting of ordinary
livestock, fish (including shellfish), or agricultural (including
horticultural) commodities (not including manufactured
products thereof)’ as used herein shall include property shown
as ‘Exempt’ in the ‘Commodity List’ incorporated in ruling
numbered 107, March 19, 1958, Bureau of Motor Carriers,
Interstate Commerce Commission, but shall not include
property shown therein as ‘Not exempt’: Provided further,
however, That notwithstanding the preceding proviso the
words ‘propert,ﬁ consisting of ordinary livestock, fish (in-
cluding shellfish), or agricultural (including horticultural)
commodities (not including manufactured products thereof)’
shall not be deemed to include frozen fruits, frozen berries, or
frozen vegetables and shall be deemed to include cooked or
un(i:.ookegi’ (including breaded) fish or shellfish, when frozen
or fresh.

And- Tk ?
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(3) Subcommittee Recommendation No. 7, “Economie Regulation of
Commercial Transportation”

The committee is in thorough accord with the subcommittee recom-
mendation that the “primary %usiness test”” contained in Brooks Trans-
portation Co. v. U. S. (340 U. S. 925 (1951)) should be written into
the Interstate Commerce Act to effect a prohibition that no person in
any commercial enterprise other than a duly authorized or specifically
exempt for-hire transportation business shall transport property by
motor vehicle in interstate or foreign commerce unless such transpor-
tation is, in the subcommittee’s words, “within the scope and in fur-
therance of a primary business enterprise (other than transportation)
of such person.” Such an amendment, it is believed, would serve to
correct most of the abuses that have arisen in the name of private
carriage and yet would not in any way jeopardize or interfere with the
operations of private carriers who provide transportation service—
even if a charge is made—as an integral part of their primary business
function.

The committee believes, however, that the language of the following
proposed amendment to the Interstate Commerce Act more accurately
reflects the holding in the Brooks case than that proposed by the sub-
committee:

Subsection (¢) of section 203 of the Interstate Commerce
Act, as amended, is amended by striking out the period at the
end thereof and inserting in lieu thereof the following: “nor
shall any person in any other commercial enterprise transport
property by motor vehicle in interstate or foreign commerce
unless such transportation is incidental to, and in furtherance
of, a primary business enterprise (other than transportation)
of such person.”

IV. TRANSPORTATION STUDY

It should be noted that the full committee adopted Senate Resolu-
tion 303, as recommended by the subcommittee, to provide for a
study of basic long-range transportation problems in the public
interest,

V. Agexcy CoMMENTS

Comments were available from three agencies at the time this
report was written. The Comptroller General of the United States
stated that while the General Aceounting Office is not in a position to
make any definite recommendations on the remedial proposals con-
tained in S. 3778, it is not anticipated that enactment of the bill
would have any adverse effect upon the interests of the United States
as a shipper or upon GAO operations in the audit of transportation
disbursements.

The Civil Aeronautics Board commented that inasmuch as the
legislation is limited to amending the Interstate Commerce Act and
relates solely to surface transportation, the Board has no comment to
make on the bill.

The Department of Agriculture offered comments on section 8 of
S. 3778 as follows: (1) The Department objects to eliminating frozen
fruits, frozen berries, and frozen vegetables from the exemption from



Public Law 85-625
85th Congress, S. 3778
August 12, 1958

AN ACT

To amend the Interstate Commerce Act, as amended, so as to strengthen and
improve the national transportation system, and for other purposes.

Be it enacted by the Senate and House of Representatives of the
United States of America in Congress assembled, That this Act may
be cited as the “Transportation Act of 1958".

AMENDMENT TO INTERSTATE COMMERCE ACT, RELATING TO LOAN
GUARANTIES

Skc. 2. The Interstate Commerce Act, as amended, is amended by
inserting immediately after part IV thereof the following new part:

“Part V
“PURPOSE

“Sre. 501. It is the purpose of this part to provide for assistance
to common carriers by railroad subject to this Act to aid them in
acquiring, constructing, or maintaining facilities and equipment for
such purposes, and in such a manner, as to encourage the employment
of labor and to foster the preservation and development of a national
transportation system adequate to meet the needs of the commerce of
the Ulzlited States, of the postal service, and of the national defense.

“DEFINITIONS

“Sro. 502. For the purposes of this part—

“(a) The term ‘Commission’ means the Interstate Commerce Com-
mission.

“(b) The term ‘additions and betterments or other capital expendi-
tures’ means expenditures for the acquisition or construction of prop-
erty used in transportation service, chargeable to the road, property,
or equigment investment accounts, in the Uniform System of Accounts
prescribed by the Interstate Commerce Commission.

“(¢) The term ‘expenditures for maintenance of property’ means
expenditures for labor, materials, and other costs incurred in main-
taining, repairing, or renewing equipment, road, or property used in
transportation service chargeable to operating expenses in accordance
with the Uniform System of Accounts prescribed by the Commission.

Transportation
Act of 1958,

56 Stat. 284,
49 USC 1001.

72 Stat. 568,

“LOAN GUARANTIES

“Skc. 503. In order to carry out the purpose declared in section 501,
the Commission, upon terms and conditions preseribed by it and con-
sistent with the provisions of this part, may guarantee in whole or in
part anc)lr public or private financing institution, or trustee under a
trust indenture or agreement for the benefit of the holders of any secu-
rities issued thereunder, by commitment to purchase, agreement to
share losses, or otherwise, against loss of principal or interest on any
loan, discount, or advance, or on any commitment in connection there-
with, which may be made, or which may have been made, for the pur-
pose of aiding any common carrier by railroad subject to this Act in
the financing or refinancing (1) of additions and betterments or other
capital expenditures, made after January 1, 1957, or to reimburse the
carrier for expenditures made from its own funds for such additions
and betterments or other capital expenditures, or (2) of expenditures
for the maintenance of property : Provided, That in no event shall the

72 Stat. 569,



12 stat. 560. by the Secretary of the Treasury from funds hereb
appropriated in suc amounts as may be necessary

72 Stat. 570.

Pub. Law 85-625 -2- August 12, 1958
aggregate principal amount of all loans guaranteed by the Commission

exceed $500,000,000.
“LIMITATIONS

“Sgo. 504. (a) No guaranty shall be made under section 503—
(1) unless the Commission finds that without such guaranty,
in the amount thereof, the carrier would be unable to obtain neces-
sary funds, on reasonable terms, for the purposes for which the
Joan is sought;
%(2) if in the judgment of the Commission the loan involved is
at a rate of interest which is unreasonably high
«(3) if the terms of such loan permit full repayment more than
fifteen years after the date thereof ; or
“(4) unless the Commission finds that the prospective earninﬁ
wer of the applicant carrier, together with the character an
value of the security pledged, if any, furnish reasonable assurance
of the applicant’s ability to repay the loan within the time fixed
therefor and reasonable protection to the United States.
A statement of the findings of the Commission required under the gro—
visions of this subsection shall be made a matter of public record by
the Commission with respect to each loan guaranteed under the pro-

visions of this part. : . )
%(b) It shall be unlawful for any common carrier by railroad subject

to this Act to declare any dividend on its preferred or common st

while there is any principal or interest remaining unpaid on any loan
to such carrier made for the purpose of financing or refinancing
expenditures for maintenance 0? property of such carrier, and guar-

anteed under this part.
M ODIFICATIONS

“Sgc. 505. The Commission may consent to the modification of the
provisions as to rate of interest, time of Saymm}t of interest or princi-
pal, security, if any, or other terms and conditions of any guaranty
which it shall have entered into pursuant to this part, or the renewal
or extension of any such guaranty, whenever the Commission shall
determine it to be equitable to do so.

“pAYMENT OF GUARANTIES ; ACTION TO RECOVER PAYMENTS MADE

“Spe. 506. (a) Payments required to be made as a consequence of

any guaranty by the Commission made under this part shall be made
{ authorized to be
O

r the purpose of
ca mght:ut the provisions of this part.
“(b) the event of any default on any such guaranteed loan, and
yment in accordance with the guaranty by the United States, the
Attorney General shall take such action as may be appropriate to
recover the amount of such payments, with interest, from the default-
ing carrier, carriers, or other persons liable therefor.

“GUARANTY FEES

“Spo. 507. The Commission shall prescribe and collect a guarant
fee in connection with each loan guaranteed under this part. Suc
fees shall not exceed such amounts as the Commission estimates to be
necessary to cover the administrative costs of carrying out the pro-
visions of this part. Sums realized from such fees shall be deposited
in the Treasury as miscellaneous receipts.
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“ASSISTANCE OF DEPARTMENTS OR OTHER AGENCIES

“Skc. 508. (a) To permit it to make use of such i
. ; ermi ! ert advice
siarnces as it may require in carrying out the prOV'L:;:)I:]S of this p?ll‘g
the Commission may use available services and facilities of depart-
ments and other agencies and instrumentalities of the Government,
w1‘t‘-]:(| lﬂleg constent and on a reimbursable basis.

epartments, agencies, and instrumentalities of tl 7ern-
ment shall exercise their powers, duties, and functions i(.}n su?h?nomr
as will assist in carrying out the objectives of this part.

Y ADMINISTRATIVE EXPENSES

“Sgec. 509. Administrative expe d i i
s eitert penses under this part shall be paid
o ap.pmprlatlons made to the Commission for administrative

“TERMINATION OF AUTHORITY

“Sec. 510. Except with res icati

; : pect to such applications

ixl: pen(;mg, the authority granted by this pali't shall ternﬁ?ngltiyaf]:ig
(i:: loes:ﬁ(;c th%j::;h :}:, 191561: Provided, That its provisions shall remain
Commission.i’ea er for the purposes of guaranties made by the

AMENDMENTS TO SECTION 1 OF INTERSTATE COMMERCE ACT

Sec. 3. Section 1 of the Interstate Commerce Act, as amended, is

amended (1) by i ing i
(1) by inserting in subga:l?graph (a) of paragraph (2) 49 USC 1.

thereof, after the word “aforesaid bef i

t : ore the semicolon follow-
}Egt 11:-11_191, won;fl, a comma and the words “except as otherwis: I;)rtfv!ig:a
i : is part” and (2) by striking out the period at the end of the
{)nol‘;go tllrlle.v;‘t;l; attl'ag;a 1h (a) of‘;para.gmph 17) thereof and inserting
L parﬁ.”. re following: “and except as otherwise provided in

INTRAS
3 TATE RATES, FARES, CHARGES, CLASSIFICATIONS, REGULATIONS, OR
PRACTICES

Sec. 4. The first sentence of i
paragraph (4) of sect
In{teista%%](j]omme::ce Act, as amended, is amém)ied to re;,?lna; %o?lfovt;g?
heal('i 3 ﬁ gnevl?r in any such investigation the Commission, after full
g, finds that any such rate, fare, charge, classification, regula-

tion, or practice causes an
stice y undue or unreasonable advantage, prefer- st
ence, or prejudice as between persons or Tocalities m TRTFASEAT I‘; com- ;g sta:"'s"—'m'
at. 571,

merce on the one hand and interstate or foreign com

hand, or any undue, unreasonable, or unjus%l:liscrilrlr]ﬁff;i?::ltse Oi';nlgsl,-
or undue burden on, interstate or foreign commerce (which theg?}om-
mission may find without a separation of interstate and intrastate prop-
erty, revenues, and expenses, and without considering in tota.litg thp
operations or results thereof of any carrier, or group or groups of mrai
tr(;eﬁ; whollly }nth!n any State), which is hereby forbidden and declared
o b unlawful, it shall prescribe the rate, fare, or charge, or the
: xm“'ljum or minimum, or maximum and minimum, thereafter to be
g é:;;‘:eia&dsﬂéi c;li\:s;n fication, z:t:gq]aéion, or practice thereafter to be
mner as, in its ju ent, will remov. -

t:apg(')el,l Ii{}if%t_i{;?\;e:) lgr:!]lgdlci,.glscrlmgﬂatﬂl& CE burden: P?'oi::%};(?,d'f"ﬁﬁt
retition authorize the provisi -

g]Ta h (3) hereof to be %led by the carrier coicerngd, t}lnz“a:?m(ﬁ:il;:{;n
shall forthwith institute an investigation as aforesaid into the lawful-
ness of such rate, fare, charge, classification, regulation, or practice
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whether or not theretofore considered by any State agency or au-
thority and without regard to the pendency before any State agency
or authority of any proceeding relating thereto} and shall give special
expedition to the hearing and decision therein.”

August 12, 1958

NEW SECTION 13A OF INTERSTATE COMMERCE ACT

_ Skec. 5. The Interstate Commerce Act, as amended, is amended by
inserting after section 13 thereof a new section 13a as follows:

“DISCONTINUANCE OR CHANGE OF CERTAIN OPERATIONS OR SERVICES

“Sec. 13a. (1) A carrier or carriers subject to this part, if their
rights with respect to the discontinuance or change, in whole or in
part, of the operation or service of any train or ferry operating from a
point in one State to a point in any other State or in the District of
Columbia, or from a point in the District of Columbia to a point in
any State, are subject to any provision of the constitution or statutes
of any State or any regulation or order of (or are the subject of any

roceeding pending before) any court or an administrative or regu-
atory agency of any State, may, but shall not be required to, file with
the Commission, and upon such filing shall mail to the Governor of
each State in which such train or ferry is operated, and post in every
station, depot or other facility s'erv'edy thereby, notice at least thirty
days in advance of any such proposed discontinuance or change. The
carrier or carriers filing such notice may discontinue or change any
such operation or service pursuant, to such notice except as otherwise
ordered by the Commission pursuant to this paragraph, the laws or
constitution of any State, or the decision or order of, or the pendency
of any proceeding before, any court or State authority to the contrar
notwithstanding. Upon the filing of such notice the Commission shall
have authority during said thirty days’' notice period, either upon
complaint or upon its own initiative without complaint, to enter upon
an investigation of the proposed discontinuance or change. Upon
the institution of such investigation, the Commission, by order served
upon the carrier or carriers affected thereby at least ten days prior
to the day on which such discontinuance or change would otherwise
become effective, may require such train or ferry to be continued in
operation or service, in whole or in part, pending hearing and decision
in such investigation, but not for a longer period than four months
beyond the date when such discontinuance or change would otherwise

72 Stat.

572,

Tave become effective. If, after hearing in such investigation, whether
concluded before or after such discontinuance or change has become
effective, the Commission finds that the operation or service of such
train or ferry is required by public convenience and necessity and
will not unduly burden interstate or foreign commerce, the Commis-
sion may by order require the continuance or restoration of operation
or service of such train or ferry, in whole or in part, for a period not
to exceed one year from the date of such order. The provisions of this
paragraph shall not mgmrsede the laws of any State or the orders
or regulations of any administrative or regulatory body of any State
applicable to such discontinuance or change unless notice as in this
paragraph provided is filed with the Commission. On the expiration
of an order by the Commission after such investigation requiring the
continuance or restoration of operation or service, the jurisdiction of
any State as to such discontinuance or change shall no longer be
superseded unless the procedure provided by this paragraph shall
again be invoked by the carrier or carriers.
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“(2) Where the discontinuance or change, in whole or in part, by a
carrier or carriers subject to this part, of the operation or service of
any train or ferry operated wholly within the boundaries of a single
State is prohibited by the constitution or statutes of any State or where
the State authority {rw.vin r jurisdiction thereof shall have denied an
application or petition duly filed with it by said carrier or carriers
for authority to discontinue or change, in whole or in part, the opera-
tion or service of any such train or ferry or shall not have acted finally
on such an application or petition within one hundred and t.wentjr
days from the presentation thereof, such carrier or carriers may peti-
tion the Commission for authority to effect such discontinuance or
change. The Commission may grant such authority only after full
hearing and upon findings by it that (a) the present or future public
convenience and necessity permit of such discontinuance or change,
in whole or in part, of the operation or service of such train or ferry,
and (b) the continued operation or service of such train or ferry
without discontinuance or change, in whole or in part, will constitute
an unjust and undue burden upon the interstate operations of such
carrier or carriers or upon interstate commerce. When any petition
shall be filed with the Commission under the provisions of this para-
graph the Commission shall notify the Governor of the State in
which such train or ferry is operated at least thirty days in advance
of the hearing provided gor in this paragraph, and such hearing shall
be held by the Commission in the State in which such train or ferry
is operated ; and the Commission is authorized to avail itself of the
cooperation, services, records and facilities of the authorities in such
State in the performance of its functions under this paragraph.”

AMENDMENT TO SECTION 15A OF THE INTERSTATE COMMERCE ACT

Sec. 6. Section 15a of the Interstate Commerce Act, as amended, is
amended by inserting after paragraph (2) thereof a new paragraph
(3) as follows:

“(3) Ina proceeding involving competition between carriers of dif-
ferent modes of transportation subject to this Act, the Commission, in
determining whether a rate is lower than a reasonable minimum rate,
shall consider the facts and circumstances attending the movement of
the traffic by the carrier or carriers to which the rate is applicable.
Rates of a carrier shall not be held up to a particular level to protect
the traffic of any other mode of transportation, giving due considera-
'tlcTI to ‘{he,?bjectiv&s of the national transportation policy declared
in this Act.

49 USC 15a.

72 stat. 572,

AMENDMENT TO SECTION 203 (B) OF INTERSTATE COMMERCE ACT

Sec. 7. (a) Clause (6) of subsection (b) of section 203 of the Inter-
state Commerce Act, as amended, is amended by striking out the semi-
colon at the end thereof and inserting in lieu thereof a colon and the
following: “Provided, That the words ‘property consisting of ordinary
livestock, fish (including shell fish), or agricultural (inci;uding horti-
cultural) commodities (not including manufactured products thereof)’
as used herein shall include property shown as ‘Exempt’ in the ‘Com-
modity List’ incorporated in ruling numbered 107, March 19, 1958
Bureau of Motor Carriers, Interstate Commerce Commission, but shall
not include property shown therein as ‘Not exempt’: Provided further,

72 Stat. 573,

49 UsSC 303,
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49 USC 310.

49 USC 301,

72 Stat. 573.
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howewver, That notwithstanding the preceding proviso the words
‘property consisting of ordinary livestock, fish (including shell fish),
or agricultural (including horticultural) commodities (not including
manufactured products thereof)’ shall not be deemed to include frozen
fruits, frozen berries, frozen vegetables, cocoa beans, coffee beans, tea,
bananas, or hemp, and wool imported from any foreign country, wool
tops and noils, or wool waste (carded, spun, woven, or knitted), and
shall be deemed to include cooked or uncooked (including breaded)
fish or shell fish when frozen or fresh (but not including fish and shell
fish which have been treated for preserving, such as canned, smoked,
pickled, spiced, corned or kippered products) ;.

(b) Unlessotherwise specifically indicated therein, the holder of any
certificate or permit heretofore issued by the Interstate Commerce
Commission, or hereafter so issued pursuant to an application filed on
or before the date on which this section takes effect, authorizing the
holder thereof to engage as a common or contract carrier by motor
vehicle in the transportation in interstate or foreign commerce of
property made subject to the provisions of part IT of the Interstate
Commerce Act by paragraph (a) of this section, over any route or
routes or within any territory, may without making application under
that Act engage, to the same extent and subject to the same terms,
conditions and limitations, as a common or contract carrier by motor
vehicle, as the case may be, in the transportation of such property,
over such route or routes or within such territory, in interstate or
foreign commerce.

(¢) Subject to the provisions of section 210 of the Interstate Com-
merce Act, if any person (or its predecessor in interest) was in bona
fide operation on May 1, 1958, over any route or routes or within any
territory, in the transportation of property for compensation by motor
vehicle made subject to the provisions of part IT of that Act by para-
graph (a) of this section, in interstate or foreign commerce, and has
go operated since that time (or if engaged in furnishing seasonal
service only, was in bona fide operation on May 1, 1958, during the
season ordinarily covered by its operations and has so operated since
that time), except in either mstance as to interruptions of service over
which such applicant or its predecessor in interest had no control, the
Interstate Commerce Commission shall without further proceedings
issue a certificate or permit, as the type of operation may warrant,
authorizing such operations as a common or contract carrier by motor
vehicle if application is made to the said Commission as provided in
part IT of the Interstate Commerce Aect and within one hundred and
twenty days after the date on which this section takes effect. Pendin
the determination of any such application, the continuance of suc
operation without a certificate or permit shall be lawful. Any carrier
which on the date this section takes effect is engaged in an operation
of the character specified in the foregoing provisions of this para-

72 stat. 574.

graph, but was not engaged in such operation on May 1, 1958, ma

undI(]er such regulations as the Interstate Commerce Commission shall
prescribe, if application for a certificate or permit is made to the said
Commission within one hundred and twenty days after the date on
which this section takes effect, continue such operation without a cer-
tificate or permit pending the determination of such application in
j\ccordanca with the provisions of part IT of the Interstate Commerce

ct.
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72 Stat, 574,

AMENDMENT TO SECTION 203 (C) OF INTERSTATE COMMERCE ACT

SEc. 8. Subsection ac) of section 203 of the Interstate Commerce Act
as amended, is amended by striking out the period at the end thereof
and inserting in lieu of such period a comma and the following:
“nor shall any Il))el‘son engaged in any other business enterprise trans-
port property by motor vehicle in interstate or foreign commerce
}or business purposes unless such transportation is within the scope,
and in furtherance, of a primary business enterprise (other than trans-
portation) of such person.™

Approved August 12, 1958.

GPOD 20139

49 UsSC 303,
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economic regulation by the ICC now afforded these products; (2) the
Department objects to subjecting imported agricultural products to
economic regulation by the ICC; and (3) the Department raises
questions concerning interpretations that may arise because of the
technical language used in the bill to incorporate into the Interstate
Commerce Act ruling 107, March 19, 1958, Bureau of Motor Carriers,
Interstate Commerce Commission,

It should be noted that amendments have been made in S. 3778 as
reported by the committee that take into account the comments of
the Department of Agriculture numbered (2) and (3) above.

I

—

Ky

REPORT OF THE MMITTEE ON SURFACE
ANSPORTATION

Arrin 30, 1958
PROBLEMS OF THE RAILROADS

I. IxTRODUCTION

The Surface Transportation Subcommittee is concerned generally
with the welfare of the Nation’s transportation system and particularly
with those carriers performing surface transportation, motor carriers,
freight forwarders, railroads, and domestic water carriers.

'[ghe- subcommittee believes that all forms of transportation must be
kept healthy and vigorous if the economy of the United States is to be
adeqt:lately served and if the Nation's defense is to be properly main-
tained.

For generations the railroads have been the bedrock of our Nation's
transportation system. It was the railroads that pioneered the
development and growth of the East, the West, the North, and the
South. Their history is closely linked with the economic progress
of our Nation. It was only a few years ago that the railroads were
the biggest business of the Nation. They ranked first as a purchaser
of goods and services. Steel mills once counted them as their best
single customer as did the fuel oil sellers, the lumbermen, the coal-
mine operators, and many others.

During times of crisis for our Nation the railroads have met the
challenge. During World War II the railroads transported more than
90 percent of all military freight traffic and 97 percent of organized
military passenger movements. Thus the railroads were, and are, a
vital part of this Nation’s security.

Because of the essential part the railroads play in our whole trans-
portation system, it was a cause of great concern to your subeommittee
when we observed the rapid deterioration of the railroad position in
the fall of 1957.

For example, the carloadings of class I railroads for the week end-
ing November 9, 1957, declined 12.6 percent from the same period of
1955, Figures for September 1957, showed net income to be $65
million as compared to $80 million for September 1955, a decrease
in excess of 18 percent. Another discouraging sign was the decrease
in railroad net working capital from epproximately $880 million in
September 1955 to approximately $526 million in September 1957; it
is considered that $600 million is the minimum safe net working capital
necessary for railroads. '

It was clear from these and other similar figures that not only
were the railroads being adversely affected by the business recession
which was then appearing, but that, in fact, the sickness of the rail-
roads was contributing greatly to the deepening recession of the
Nation.

7
8. Rept. 1647, 85-2
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As a result of these observations, it was determined that the Sub-
committee on Surface Transportation should hold hearings and look
into the problems of the railroads in relation to our national trans-
portation system and the recession. Consequently, on November 22,
1957, hearings were announced to begin on January 13, 1958,

In announcing the hearings, three main areas were suggested as
topics for attention. First, matters on which the railroads could
help themselves; second, desirable changes in FCC policy and prac-
tices, and, third, new legislation necessary to revitalize the railroad
industry and maintain it as an efficient part of our national trans-
portation system.

The hearings proceeded over an 11-week period during which 103
witnesses were heard. Witnesses appeared on behalf of railroads,
motor carriers, air carriers, water carriers, representatives of the
State and Federal regulatory commissions (including the Interstate
Commerce Commission), the Defense Department and the Agriculture
Department. There also appeared representatives of shippers, agri-
cultural associations, and labor organizations, as well as experts on
transportation matters from leading educational institutions, econ-
omists, analysts, financial experts, and others. The hearings were
concluded on April 3, 1958.

II. GexerAL COMMENTS

The testimony substantiated the subcommittee’s concern about the
deteriorating railroad situation. As a matter of fact, the uncontro-
vertible testimony revealed that the decline in the railroad position
was occurring at a greater rate than the decline in the Nation’s
economy.

It was obvious from the testimony that the railroads no longer are
a monopoly in the transportation field. This was dramatically illus-
trated by the fact that the railroad’s share of freight traffic had
declined from 74.9 percent of the total intercity ton-miles in 1929 to
48,2 percent in 1956. )

Likewise, the railroads’ share of passenger miles declined from 70.7
percent of the total for commercial carriers in 1929 to 34.9 percent In
1956. The testimony revealed that railroad passenger miles in the
first 2 months of 1958 declined at a faster rate than comparable months
in 1957.

The decline in railroad employment indicates the general decline of
the railroad position. In 1923 railroad employees numbered 1,857,674.
This declined to 861,928, a loss of about 1 million, by February 1958.
Unemployment in the industry is accelerating rapidly. There has
been a decrease of 348,182 jobs from March 1953 to March 1958; an
average decrease per month of 5,800 employees for the past 60 months.

The railroads as a whole are in a poor financial position. Net
working capital as shown by the railroads has declined as follows:

Trae S A0MD oo i o R O el $1, 643, 100, 000
R e e e S ORI S E T S 938, 100, 000
Tios ot 1008 o e Lt 683, 600, 000
Theo. 31 A0b e e e e TREERRR R Bl S LT 555, 300, 000
FERCTERT T SR e e s ee: S IR LE L SR 396, 500, 000
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This is particularly significant when it is pointed out that the total
cash expenses of the railroads (wages, fuel and materials, rents and
taxes) are approximately $750 million per month. The rate of return
on net investment in the railroad industry has moved downward
from 4.22 percent in 1955, to 3.95 percent in 1956, and down to 3.35

‘percent in 1957,

Freight carloadings for class I railroads declined from 3,446,330 cars
in March 1957 to 2,702,066 cars in March 1958 a decline of 21.6
percent.

According to the statistics of the First National City Bank of New
York, for the calendar year 1956, the rate of return on net assets of the
73 leading corporations in the industrial group revealed that the class I
railroads were third from the bottom for that year. Many other
class I railroads were below the average figure.

The largest rail carrier, the Pennsylvania Railroad, returned only
2.9 percent in 1956 and last year this small return was reduced by over
50 percent, giving the Pennsylvania Railroad a return of only 1.4
percent in 1957. During the first 2 months of 1958 this carrier lost
more than $11 million. '

The aggregate net income shown by all class I railroads for the
first 2 months of 1957 was $91.4 million. Their net income for the
corresponding 2 months of 1958 is down to $6 million.

Comparing February of 1957 with February of 1958: In February,
1957, the class I railroads had a $47.5 million profit, in February,
1958, the elass I railroads of this country had a $10.7 million loss.

The subcommittee realizes that the railroads’ financial condition
results, in a large measure, from the general passenger deficit of about
$700 million in 1956 and similar large amounts in recent years. The
railroads are attempting to eliminate a great deal of this unprofitable
passenger service. The subcommittee believes, however, that the
railroads should retain a certain amount of passenger service, whether
profitable or not, as part of the railroads’ obligation to serve the
public and to provide for the national defense. This subject of
declining railroad passenger service is recommended for further study.

Because of their financial plight, the railroads find it extremely
difficult to borrow money other than by the issuance of equipment
obligations. The situation of the eastern railroads is particularly
serious. Eastern railroads are in worse financial straits than the
southern and western railroads because they operate in a densely
populated area of hi%-ll costs and severe competition from other modes
of transportation. The presence of the large volume of commuter
traffic, carried at a loss, also contributes to the poor financial condition
of the eastern railroads. The southern and western railroads are
not in as serious condition as those in the East because operating
conditions are more favorable in the South and West. However, the
Froble_ms of the southern and western railroads are mounting and

ollowing the pattern of the railroads in the East.

IIT. Reasoxs For THE RaArLroap DEcLINE

From the testimony, the subcommittee has concluded that the
general decline is due to a number of reasons, some of which we will
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mention here. One reason is the development of newer methods of
transportation that offer intense competition to the railroads. These
newer methods include the tremendous number of private cars on the
highways, the development of airplanes, and the building of modern
highways on which move a large number of buses and trucks. All of
these modes of transportation cut into the traffic that could be hauled
by the railroads.

A second reason for the general decline of the railroads is the
Government assistance offered to the railroads’ competitors. This in-
cludes the building of highways and airports, the provision of toll-free
waterways, and other facilities.

A third reason for the decline of the railroads is overregulation.
The Federal Government, through the Interstate Commerce Com-
mission, and the vast majority of the 48 States, through State regu-
latory agencies, supervise and dictate to the railroads, usually under
laws and procedures that are ancient and outmoded.

A fourth reason is the attitude of some railroad managements.
There has been a failure to recognize changing conditions, times and
tastes. A failure to compete aggressively for business by use of
modernized equipment, by adjustments in plant and financial struc-
tures, as well as failure to adjust rates to compete effectively for traffic.

IV. Herr NEEDED BY THE RAILROADS

From the facts adduced at the hearings your subcommittee has
concluded that the railroads are in need of help, some immediate and
some long range, some by the industry itself, some by Government
agencies, some by labor organizations, and some by the Congress.

COMMUTER SERVICE AND LOCAL AND STATE TAXES

The subcommittee would like to comment on problems in two areas
in which the railroads’ difficulties are attributable to factors principally
under the control of State and local governments and their agencies.
One is the burden imposed on the railroads by commuter service in
large metropolitan areas.

The subcommittee heard much testimony with respect to the
problem of continuing commuter service by railroads. It was clear
from the testimony that the railroads were operating these services
at enormous losses. This is the result of many factors which we
will not go into here. It may be said that basically the commuter
service problem is a local one having both social and economic im-

lications. However, it is also a matter of deep concern to the
ederal Government because of the impact that losing commuter
service can have on the ability of an interstate rail carrier to render
its interstate service. That this is so, is clearly evident from the
fact that there are several large carriers in the East which are faced
with the imminent threat of bankruptey primarily because of the
heavy losses from rendering commuter and other local passenger
service. Because of the burden that these losing intrastate services
are imposing on interstate commerce, the subcommittee feels that
the Federal Government can no longer stand aside to the extent it
has in the past. The Interstate Commerce Commission already has
authority to require increases in intrastate rates where there is an
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unjust diserimination or burden on interstate commerece, but in many
cases the answer to the losses from commuter services does not lie in
merely increasing fares. It is evident that fares which would theo-
retically return a Fm[it to the railroads would generally result in
charges substantially greater than commuters are accustomed to
paying and, in some instances, prohibitive charges. Accordingly,
the solution is not readily apparent. Because the solutions which
may be found for this problem are essentially local, the subcommittee
deems it desirable to leave to the loeal government agencies involved
the job of seeking specifically tailored solutions to their particular
problem.

Solutions to this problem eannol be longer delayed and it is believed
that the clarifieation of the Interstate Commerce Commission’s
authority over intrastate rates, together with the new authority
conferred upon the Commission over service as subsequently ex-
plained in this report, will lead to the prompt finding of appropriate
golutions by local authorities.

The second matter on which the subcommittee is constrained to
comment is the amount of State and local taxes paid by the railroads.
Representatives of the railroads testified that local and State taxes
borne by the rail lines are disproportionately high and bear no relation-
ship to the earnings of the properties and, therefore, constitute an
unfair burden on their operations. The subcommittee suggests that
State and loeal governmenis reexamine taxes mow borne by the
railroads for the purpose of determining and correcting inequitable
tax situations that exist.

The subcommittee further suggests that if communities and States
take action to allow reduced taxes for the railroads in order to main-
tain railroad commuter service, the Federal Government should
likewise give a proportionate remittance of Federal income taxes to
allow the amount of such local and State tax reductions to be retained
by the railroads.

A. Help by the industry '

The railroad industry has not, in the subcommittee’s opinion, been
sufficiently interested in sulf—heip in such matters as consolidations
and mergers of railroads; joint use of facilities in order to eliminate
waste, such as multiple terminals and yards that require expensive
inl‘.orcimnge operations; reduction of duplications in freight and
passenger services by pooling and joint operations; abandonment or
consolidation of nonpaying branch and secondary lines; abolishing of

aunnecessarily circuitous routes for freight movements; improved

handling of less-than-carload traffic; coordination of transportation
services and facilities by establishment of through routes and joint
rates with other forms of transportation; and modernization 01! the
freight-rate structure, including revision of below-cost freight rates
to levels that cover cost and yield some margin of profit as well as
adjustment of rates excessively above cost to attract traffic and
vield more revenue,

B. Ielp by railroad labor

The subcommittee wishes to commend railroad labor on the ag-
gressive spirit that it shows in approaching its problems but points
out, that there should be reappraisal of the entire railroad labor
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situation in the light of the present plight of the railroads. This is
necessary because the number and kind of jobs held by the member-
ship of the railroad labor unions is inextricably intertwined with the
economic welfare of the railroad industry. “The problems of the
two groups are mutual problems.

The brotherhoods should realize that if the railroads should go
under, the Federal Government is not going to take over uneconomic
railroads and continue to operate them in an uneconomic fashion. If
bankruptey results in Government operation, it is clear that there will
be fewer jobs than at present in the railroad industry. The subcom-
mittee urges that railroad labor cooperate in proceedings designed to
strengthen the economic position of the railroads.

C. Help by the Interstate Commerce Commission

Help can be given by the Interstate Commerce Commission with-
out additional legislation. The subcommittee has noted with approval
that in recent years the ICC has improved the speed of its administra-
tion of the regulatory process. The subcommittee urges that there be
continued effort for improvement in the handling of regulatory pro-
ceedings. The subcommittee likewise urges that the ICC continue
to take into account current competitive factors in the adjudication
of rate cases.

The subcommittee, from its observation of the Commission, is not
satisfied that the Commission is devoting its efforts to the most fruitful
areas of regulation. The Commission should earnestly examine the
Interstate Commerce Act, and related acts, and come forward with
legislative recommendations which will reduce its sphere of action to
matters which fundamentally affect transportation. There are some
activities now required of the Commission which are of no great
consequence but which take time and effort. This attention could be
devoted to matters of greater significance. These matters of im-
portance are now delayed because of preoccupation with relatively
minor problems.

Over a period of many years regulatory commissions, like individuals
dealing with controversial issues, tend to form habits of belaboring
relatively unimportant details involving form rather than substance,
while procrastinating on coming to grips with important policy matters
that involve serious matters of public interest.

The subcommittee suggests the need for reexamination and revision
of the objectives of the statutes under which the Commission operates.
For instance, under the various parts of the Interstate Commerce Act,
the Commission, in the exercise of its power to prescribe just and
reasonable rates, is charged with giving due consideration among
other factors, to the need of revenues sufficient to enable the carriers
“under honest, economical and efficient management” to provide
railroad transportation service. It is doubtful that the Commission
itself would assert that it has used its powers under this provision of
law to the full extent to protect the public interest.

Although it is not directly related to the problems of the railroads,
another example of the Commission’s performance that concerns the
subcommittee arises because no definite plan was prescribed in advance
concerning the nature of the territory to be served by motor carriers
following their regulation in 1935. As an outgrowth of grandfather
certificates granted pursuant to this legislation, there are many kinds,
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types and descriptions of cerfificates and operating rights, many of
them restrictive and uneconomic. Where such operations prevent
full loading and return loads, regulation promotes waste.

When public convenience and necessity is narrowly construed, as it
was by the ICC in granting these grandfather rights, common carriers,
both regular and irregular route, are permitted to transport only
specific commodities. The commodity descriptions in carrier cer-
tificates have little uniformity, are confusing and instigate protracted

roceedings on interpretation of the language. Sometimes they are
Bmited to intended use, such as, “commodities to be used in a drug-
store,” or “grocery store,” causing innocent as well as deliberate
violations. Many motor carriers have accumulated certificates, as
many as 200, piece by piece, some of which cover varying commodities
and run into overlapping territories, In such instances local terminal
managers themselves find difficulty in interpreting and complying with
certificated authority, ILoose compliance results. The Commission
and its staff spends a disproportionate amount of time struggling with
the details of this situation.

A final example of an area in which the Commission could help lies
in the area of rate relationships. As has been confirmed by the state-
ments made in the recent hearings, the Commission appears to be
losing control over rate relationships. When carriers are permitted
to meet competition by other carriers or by private carriage at limited
points without reference to the rates at other points, it legalizes the
disturbance of rate relationships to the detriment of shippers.

When a rate is suspended and made subject to investigation, a
decision generally cannot be reached within the 7-month suspension
period provided by law. This rate action may involve a single rate
covering relatively unimportant movements or rates involving a
movement of great economic impact. Each receives the same “due

rocess’’ treatment and formal consideration. If the rate is found to

e unlawful, it is ordered canceled. In the meantime, the rate may
have gone into effect automatically because the 7-month suspension
periof has expired. If it is ordered canceled, a rate situation is dis-
rupted which has been in effect for a considerable period of time and
to which the parties and competitors have adjusted themselves in the
meantime. Yet the Commission will often base its decision on a
record which may be 2 or more years old and not representative of
current conditions. In fact, the shipper may have resorted to private
transportation or gone out of business since the rate was first proposed.

If rates are attacked by complaint, the rate is already in effect
and the shipper may continue paying that rate and suffering the
economic consequences for years before question of the lawfulness
of the rate is actually decided.

The Commission might help the carriers, and shippers as well, by
improving its performance in this area,

D. Help by the Congress

This assistance can be provided by a number of amendments to
the Interstate Commerce Act:

(1) To establish a plan of guaranteed loans under the administration
of the Interstate Commerce Commission, to aid temporarily in the
financing of railroads, subject to the Interstate Commerce Act that
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are unable to obtain needed funds upon reasonable terms through
ordinary commercial channels;

2) ?Yo provide for the establishment by common carriers subject
to the Interstate Commerce Act of “construction reserve” funds as
a means of obtaining tax deferrals to stimulate investment in equip-
ment and other necessary transportation facilities; =7

(3) To amend the Interstate Commerce Act, section 15 (a), by
adding a new subparagraph 3 to read as follows:

In a proceeding involving competition with another mode
of transportation, the Commission, in determining whether a
rail rate is lower than a reasonable minimum rate, shall
consider the facts and circumstances attending the move-
ment of the traffic by railroad and not by such other mode.

(4) To make more effective those provisions of the Interstate
Commerce Act enabling the Interstate Commerce Commission to
remove discrimination against interstate or foreign commerce found
to result from intrastate rates;

(5) To vest the Interstate Commerce Commission with authority
to authorize, in proper cases, the discontinuance, curtailment or
consolidation of unprofitable railroad services and facilities burdening
interstate commerce;

(6) To limit the scope and application of the agricultural com-
modities clause under which motor vehicles engaged in the transpor-
tation of certain commodities are exempt from economic regulation
under the Interstate Commerce Act and to redefine the exemption to
bring under economic regulation frozen fruits and vegetables and
imported agricultural ecommodities; and

(7) To make it clear that all commercial transportation of property
by motor vehicle in interstate or foreign commerce, exeept private
carriage and transportation otherwise specifically exempt, is subject
to regulation.

(8) To provide for a transportation policy study group of three
qualified transportation experts to study important matters of trans-
portation policy and report thereon within 18 months.

V. RecomMmeEnDATIONS Nor WitHIN JUurispicTioN oF THIs
SUBCOMMITTEE

Because of the jurisdictional limitations of the various congressional
committees, there are some proposals we submit to the appropriate
committees with recommendations for action.

(1) The Senate Finance Committee should recommend repeal of the
Federal excise taxes of 10 percent on passenger transportation charges
and 3 percent on freight transportation charges.

(2) The subcommittee also urges that the Senate Finance Com-
mittee give favorable consideration to the railroads’ proposal that
legislation be enacted providing that, at the election of the taxpayer,
the maximum useful life of depreciable railroad property may be
considered 20 years for tax purposes.

(3) The Senate Post Office and Civil Service Committee should take
action to modernize legislation applying to those forms of transpor-
tation necessary for carrying United States mail. The legislation

should provide equitable treatment for all such modes of transporta-
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tion, in regard both to opportunity to obtain the traffic and payment
for service performed. f

VI. DiscussioN. oF SuBcoMMITTEE'S LEGISLATIVE PROPOSALS

There follows explanation and discussion of the subcommittee’s
several recommendations for immediate legislative action noted above.

1. GUARANTEED LOANS FOR RBAILEOADS

As has been emphasized earlier in this report the economic position
of the railroads in the country as & whole is an unfavorable one. and
the position of some of the railroads primarily located in the Eest is
en extremely serious one. Some of those in the most precariots
financial position are our largest railroads in point of employees,
wages, purcheses, and track miles. Some of them have millions of
dollars of deferred maintenance, millions of dollers owed in unpaid
loans and State texes, end a few of them have so little operatine
capitel remaining thet there is considerable likelihood of their beine
unable to meet their payrolls in the ensuing months. Heretofore
these railroads have been strong economic factors in the aress in which
they operate but today their economic condition is such thet they no
longer have sufficient credit standing to borrow money throuch the
ordinary commercial channels. Bankruptey is a likely pmspgct for
several of them if present conditions remain unchenged. In your
subcommittee’s opinion such a feilure on the part of any one or more
of them would not only result in the hardship of loss of jobs, service
and payrolls to those persons directly involved, but any such failure
would adversely affect our entire economy.

Thus the subcommittee proposes that in keeping with the procedures
established under the housing program, merchant marine programs
feeder airline programs, and others, a program of Federal guarantee
loans be provided for the railroads subject to the Interstate Com-
merce Act.

Your subcommittee recommends that the Federal Government
guarantee loans made by private commercial institutions, includine
unpaid interest on such loans, in an 2ggregate amount not to exceeﬁ
$700 million.

We propose that such a guaranteed loan program be set up under
the direction of the Interstate Commerce Commission. The require-
ments for a Government guaranty are similar to those that were appli-
cable for a direct loan from the Treasury under section 210 of the
Transportation Aet of 1920.

The principal requirements for authorizing the guaranty of a loan
by the Government are findings by the Commission that:

(a) The pm]])nsed loan is necessary or appropriate to effectuate the
purposes for which loans eligible for guaranty are authorized;

(b) The applicant is unable to obtain the needed funds from private
sources on reasonable terms without a guaranty of the loan by the
Government;

() Prospective earnings of the applicant carrier are such that there
is reasonable assurance of repayment of the loan; and

(d) The applicant carrier is not in need of reorganization of its

_capital structure.

8. Rept. 1647, 85-2 a2
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Such guaranties shall be made for loans for the following:

Funds to finance or refinance the acquisition or construction of

equipment and other additions or betterments for use in transporta-
tion service; or to provide funds for operating expenses, working
capital, and interest on existing obligations. b

Guaranteed loans for operating expenses and interest on existing
obligations are limited to $150 million. A

Other important features of the proposal include provisions that:

The Interstate Commerce Commission shall preseribe the security,
if any, that is to be required; the term of a loan eligible for guaranty
shall not exceed 15 years; no dividends shall be paid by a carrier so
long as any loan guaranteed by the Government under this provision
is outstanding; the authority to guarantee loans. shall terminate
December 31, 1960, unless further extended by the Congress; the
Commission would be empowered to enter into guaranty agreements
with trustees under a trust indenture or agreement for the benefit of
the holders of any securities issued thereunder; the Secretary of the
Treasury is delegated responsibility for any payments that may be-
come necessary as the consequence of any guaranty; and the Attorney
General shall be given the duty of protecting the interests of the
United States as a creditor in the event payment under a guaranty
should become necessary.

The subcommittee is mindful of the fact that there needs to be a
balancing of considerations that are basically difficult of reconciliation.
The subcommittee is desirous of preventing bankruptcy for those
railroads that are in precarious financial condition, but at the same
time does not contemplate that this should constitute a giveaway

rogram. The subcommittee feels that by conferring upon the
gnterstate Commerce Commission the task of determining whether
a particular loan should be guaranteed by the Government under the
standards prescribed, it has adopted the means best calculated to
accommodate its principal objectives. The Commission has func-
tioned in this capacity previously under two different statutes, the
Transportation Act of 1920 and the Reconstruction Finance Corpora-
tion Act and its record in connection with those two acts gives the
subcommittee confidence that it can perform the present assignment
successfully and efficiently. y

It should be stated that the subcommittee does not believe that this
temporary financial assistance to the railroads in the form of guaran-
teed loans as an answer to the long-range railroad problems. Enact-
ment of other legislative proposals herein recommended will furnish a
more subst-antia%basis for curing the basic ills of the railroads. This
guaranteed loan program is only offered as a palliative to meet the
short-range emergent fiscal problems of some few of the major rail-
roads and to give them time in which to start feeling the beneficial
effects that wﬁl result from the adoption of the other legislative pro-
posals and recommendations herein contained.

2. CONSTRUCTION RESERVE FUNDS

One of the proposals advanced to encourage the replacement of
railroad facilities and the necessary modernization of the railroad
plant involves the ereation of a reserve on which taxes are deferred if
deposits in the reserve are used for the purpose stated in the act.
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Described as a “construction reserve fund,” the plan is similar in
purpose to the relief now provided by the Merchant Marine Act of
1936 to encourage ship construction. The subcommittee recommends
that this benefit be likewise extended to all common ecarriers subject
to the Interstate Commerce Act.

The proPos&l, which the subcommittee approves, contemplates the
creation of a construction reserve fund on the books of common car-
riers regulated under the Interstate Commerce Act in aceordance with
regulations jointly preseribed by the Secretary of the Treasury and
the Interstate Commerce Commission. In the computation of its
Federal income tax, a deduction would be allowed equa{ to the amount
deposited in the fund, but not to exceed in any one year an amount
equal to the depreciation allowed under the uniform system of ac-
counts prescribed by the Interstate Commerce Commission. Funds
in this account would be limited in their use to the acquisition of equip-
ment or other property used by the common carrier in the transporta-
tion business or for the reduction of debt, in whole or in part, which
was incurred as an incident of any such acquisition after the passage
of the act.

Amounts deposited in this fund must be used for the purposes
intended within 5 years from the date of deposit; if not, any such
amount will be taxed, plus interest, at the rate applicable to the
year for which the deduction was taken. In this connection, the
proposal contemplates that withdrawals for the purposes intended
would be applied against deposits in the order of the deposits. The
proposal further contemplates that as funds are withdrawn for the
purposes intended, there will be a corresponding reduction in the
basis of the property so acquired for the purpose of computing depre-
ciation in respect thereof. Withdrawals for the reduction of debt,
incurred in connection with acquisitions prescribed by the proposal,
would be limited in amount to the adjusted basis of the assets in
regard to which the debt is being reduced. Any interest earned by
the fund must be retained in the fund.

In the event funds deposited in the “construction reserve,” and
earnings thereon, are not expended for the purposes prescribed by
the act, provision is made for taxing such deposits, with interest,
from the date of such deposit, and the collection of such taxes and
interest before withdrawal from the “construction reserve.”

Recognizing the importance of maintaining the railroad industry
and other common carriers, in a state of operational efficiency and
being assured that the transportation industry is unable by reason
of its financial condition adequately to maintain, replace, or modernize
its facilities and plant, the subcommittee has determined that this
proposal is reasonable and appropriate. Taxes are deferred pursuant
to this proposal; not forgiven. It is believed that aside from the
immediate beneficial effect that will result from this proposal, it will
also have a long-range beneficial effect, not only on the operating
efficiency of the carriers, but also on our economy. The use of this
fund as a means of providing for capital replacement or expansion

would also seem to provide a means whereby the level of procurement
in this industry would be constant despite the rise and fall in the

economy. This, of course, contributes to an orderly and stable
economy redounding to the benefit of all.
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8. COMPETITIVE RATEMAKING

The subject of competitive mtcmakin% as between the different
forms of transportation was discussed at length during the hearings,
the railroads urging enactment of legislation that would restrict sub-
stantially the authority of the Interstate Commerce Commission in
this field. The subcommittee is not convinced that the record before
it justifies approval of the railroads’ proposal.

t is the policy of this subcommittee, and it is believed to be the
policy of the Congress, that each form of transportation should have
opportunity to make rates reflecting the different inherent advantages
each has to offer so that in every case the }iub]ic may exercise its choice,
cost and service both considered, in the light of the particular trans-
portation task to be performed. The subcommittee believes and the
national transportation policy is clear, however, that such ratemaking
should be regulated by the Commission to prevent unfair destructive
practices on the part of any carrier or group of carriers.

It nevertheless appears that the Interstate Commerce Commission
has not been consistent in the past in allowing one or another of the
several modes of transportation to assert their inherent advantages in
the making of rates. The subcommittee recommends, therefore, that
the Commuission consistently follow the principle of allowing each mode
of transportation to assert its inherent advantages, whether they be
of service or of eost. In 1945 in New Automobiles in Interstate
Commerce (259 ICC 475), the subcommittee believes that the Com-
missign properly construed the intent of Congress in this respect when
it said:

As Congress enacted separately stated ratemaking rules
for each transport agency, it obviously intended that the
rates of each such agency should be determined by us in each
case according to the facts and circumstances attending the
movement of the traffie by that agency. In other words,
there appears no warrant for believeing that rail rates, for
example, should be held up to a particular level to preserve
a motor-rate structure, or vice versa (259 ICC at p. 538).

The subcommittee wishes to affirm the interpretation of the Com-
mission given in the Automobile case epitomized in the words quoted
above. The subcommittee therefore believes it necessary to amend
the act only so as, in effect, to admonish the Commission to be con-
sistent in following the policy enunciated in the Automobile case
thus assuring reasonable geedom in the making of competitive rates.
Such amendment can be made by adding to the Interstate Commerce
Act, section 15 (a), a new subparagraph 3 to read as follows:

In a proceeding involving competition with another mode
of transportation, the Commission, in determining whether
a rail rate is lower than a reasonable minimum rate, shall
consider the facts and circumstances attending the movement
of the traffic by railroad and not by such other mode.

The subcommittee anticipates that the broad effect of this amend-
ment will be to encourage competition between the different modes
of transportation to the benefit of the shipping public. Some members
of the subcommittee are of the opinion that the amendment recom=
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mended does not give sufficient freedom for making competitive rates;
but, for the purpose of reporting to the full committee, the language
was adopted as shown,

The subcommittee further notes that the Supreme Court in Schaeffer
Transportation Co. et al v. U. S. (No. 20, October term, deci}?;d
December 9, 1957), in reversing the Interstate Commerce Commission
for denying a motor carrier application because rail service was
‘“reasonably adequate,” said—

To reject a motor carrier’s application on the bare conclusion
that existing rail service can move the available traffic
without regard to the inherent advantages of the proposeti
service, would give one mode of transportation unwarranted
protection from competition from others,

Later it said—

The ability of one mode of transportation to operate with
a rate lower than competing types of transportation is
precisely the sort of “inherent advantage” that the con-
gressional policy requires the Commission to recognize.

. The purpose of this amendment is to produce consistency in the
interpretation of the national transportation policy.

4. ICC AUTHORITY OVER INTRASTATE RATES

According to testimony received from the rail witnesses during the
course of the hearings, a troublesome problem of the railroads arises
from the difficulties and delays encountered when they seek to raise
the level of rates, fares, and charges effective on like interstate traffic.
The situation is most burdensome in cases of prolonged delay when
authority is sought at the State level to make general increase in
intrastate rates, fares, and charges corresponding to interstate in-
creases authorized by the Interstate Commerce Commission, but the
problem of delay is not confined to that found in general rate adjust-
ments. Nor, as will be seen, is the matter of delay the only basis for
complaint in connection with adjusting the level of intrastate rates,
fares, and charges.

Under section 13 of the Interstate Commerce Act, the Interstate
Commerce Commission is authorized, in certain cases, to require
changes in the intrastate rates, fares, and charges of railroads and
certain other carriers. If the Commission finds, after full hearing,
that any rate, fare, or charge made or imposed by State authority
causes any undue or unreasonable advantage, preference, or prejudice
as between persons or localities in intrastate commerce on the one hand
and interstate commerce on the other, or any undue, unreasonable, or
unjust discrimination against interstate commerce, the Commission is
empowered to prescribe for the future such rate, fare, or charge as, in
its judgment, will remove the advantage, preference, prejudice, or
discrimination; and the rates, fares, and charges so prescribed by it
“shall be observed while in effect * * * the law of any State or the
decision or order of any State authority to the contrary notwith-
standiné.”

The Commission and the courts have construed the phrase “undue,
unreasonable, or unjust discrimination against interstate * * * com-
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merce” as encompassing diserimination against interstate commerce
resulting from intrastate rate levels relatively so low that they fail to
contribute their proportionate share of the revenues necessary for the
maintenance of an adequate railroad system. The Commission has
often availed itself of the power conferred upon it, so construed, and
ordered increases in the level of intrastate rates, particularly in in-
stances where, subsequent to a general incerease in rates for interstate
traffic States have failed to authorize similar increases in the rates for
intrastate traffic.

The Commission, however, exerts the power with hesitancy, regard-
ing Federal authority in the area of intrastate rates as an authority
to be exercised with considerable delicacy; and for reasons of “comity”
it does not ordinarily take action looking toward removal of disparities
between interstate and intrastate rates under the circumstances de-
sceribed until the appropriate State regulatory authority has been in-
voked, and until the matter has been disposed of finally at the State
level. For this reason, there is ordinarily very wide opportunity for
inordinate delay at the State level before the protection afforded by
the Interstate Commerce Act may, as a practical matter, be invoked.

To alleviate this burdensome delay in obtaining prescription of
lawful intrastate rates by the Interstate Commerce Commission, it is
proposed to provide in section 13 of the Interstate Commerce Act
that upon the filing of a pro]imr petition involving the lawfulness of
any intrastate rate, fare, or charge the Commission shall institute its
investigation forthwith and act with special expedition (whether or
not the rate, fare, or charge has theretofore been considered by State
regulatory authority and without regard to the pendency of any
State proceeding thereon). Similarly, it would be provided that when
railroads are before the Interstate Commerce Commission in connec-
tion with general adjustments in interstate rates they may seek au-
thority in the same proceeding to make comparable adjustments in
intrastate rates and the Commission, incident to its authorization of
interstate rate adjustments, shall grant like authority for intrastate
rate adjustments if it finds them justified.

This approach would meet the need of the carriers for more prompt
regulatory action in the adjustment of intrastate rates and has the
merit of doing so without enlarging the authority of the Interstate
Commerce Commission for, as mentioned earlier, the Commission
already has the power under present law to remove discrimination
against interstate commerce caused by any intrastate rate, fare, or
charge. The subcommittee’s proposal would merely implement that

ower.

The subcommittee also proposes to strengthen section 13 of the
Interstate Commerce Act in another particular. The grounds upon
which the Interstate Commerce Commission may require changes in
intrastate rates would be more clearly defined. Under present law,
as has been pointed out, the Commission is given authority to require
such changes to the extent found by it to be necessary to remove any
undue, unreasonable, or unjust diserimination against interstate com-
merce, In many instances, because of the vagueness of this standard,
it is impossible as a practical matter to make the showing necessary
to justify an order by the Commission requiring an adjustment in
intrastate rates, fares, or charges. This situation would be substan-
tially and beneficially corrected by authorizing the Commission also
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to require changes in intrastate rates, fares, or cha i
impose an undue burden on interstate commerce. reommi byl
foreover, one further clarification of the standard is made desirable
by reason of the possible effect of the recent decision of the Supreme
Court of the United States in Chicago, M uwaukee, St. Paul and Pacific
Railroad Co. v. State of Illinois (78 S. Ct. 304), decided January 13
1958. In that case, at page 309, it was held that under prescnt:
section 13 of the Interstate Commerce Act the deficit from this sinele
commuter operation cannot— i

fairly be adjudged to work an undue discrimination against
the Milwaukee Road’s interstate operations without findines
which take the deficit into account in the li ght of the carrier's
other intrastate revenues from Illinois traffic, freight and
passenger.,

From the testimony, it is clear that this opinion of the Supreme
Court not only places an intolerable burden under present accounting
{)ractlcos, but in addition presents an almost impossible obstacle
vecause of the problem of segregating intrastate and interstate
expenses of rail operation. Further the subcommittee thinks that
each service should stand on its own feet, supported by rates that are
compensatory.

Fear has been expressed that this case might be construed as
requiring that the finding of “undue, unreasonable, or unjust dis-
crumn’?thn against, or undue burden on, interstate or foreign com-
merce’’ stipulated by the act be made only in the light of the overall
statewide totality of a carrier’s operating results deriving from the
entire body of that carrier’s rates applicable within the State, thus
precluding such a finding on a showing of only the effect of the par-
ticular rate or rates in issue. To protect against such an interpreta-
tion of the Milwaukee case it is proposed to provide that the Commis-
sion, in determining whether any intrastate rate causes diserimination
against, or burden on, interstate commerce, need not consider in
totality the overall statewide results of the carrier's operations but
need consider only the effect of the particular rate or rates in issue,

5. ICC AUTHORITY OVER UNPROFITABLE SERVICES AND FACILITIES

A most serious problem for the railroads is the difficulty and delay
they often encounter when they seek to discontinue or chance the
operation of services or facilities that no longer pay their wa} and
for which there is no longer sufficient publie need to justif v the heavy
financial losses entailed. The subcommittee believes that the main-
tenance and operation of such outmoded services and facilities con-
stitutes a heavy burden on interstate commerce.

Railroad management, it must be understood, is not always free
without authorization to discontinue, curtail, consolidate or other-
wise chan%e services or facilities in an effort to deal realistically with
unprofitable, deficit-producing operations. Generally speaking, such
matters fall within the scope of State law; and in a great mat,ly in-
stances a railroad may not discontinue or change the operation of a
train or other service or facility without first obtainin permission to
do so from the regulatory authority of the State in which the opera-
tion is conducted.
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Without reciting individual cases the subcommittee 1s satisfied
that State regulatory bodies all too often have been excessively con-
servative nnﬁ unduly repressive in 1'equ]r|n% the maintenance of
uncconomic and unnecessary services and facilities. Kven when
allowing the discontinuance or change of a service or facility, these

roups have frequently delayed decisions beyond a reasonable time
imit. In many such cases, State regulatory commissions have showp
a definite lack of appreciation for the serious 1mpact on a railroad’s
financial condition resulting from prolonged loss-producing operations.

To improve this situation, the subcommittee proposes to give the
Interstate Commerce Commission jurisdiction in the field of discon-
tinuance or change of rail services and facilities similar to the jurisdice-
tion it now has over intrastate rates under section 13 of the Interstate
Commerce Act so that when called upon to do so 1t may deal with
such matters that impose an undue burden on interstate commerce.
This, the subcommittee believes, would protect and further the
broad public interest in a sound transportation system and would
prevent undue importance being attached to matters of a local nature.

6. AGRICULTURAL COMMODITIES EXEMPTION

The so-called agricultural commodities exemption contained in
section 203 (b) (6) of the Interstate Commerce Act pmvules that
nothing in part I of the act (relating to the regulation of motor
carriers), except certain requirements as to qualifications and maxi-
mum hours of service of employees and safety of operation or stand-
ards of equipment, shall be construed to include:

motor vehicles used in carrying property consisting of
ordinary livestock, fish (including shellfish), or agricultural
(including horticultural) commodities (not including manu-
factured products thereof), if such motor vehicles are not
used in carrying any other property, or passengers, for
compensation.

This exemption from economic regulation appears originally to have
been intended to aid farmers and other producers of domestic food-
stuffs by relieving them of some of the burdens of regulation so that
the movement of their products fromdpon'.t of production to market
or to processing or storage points would be facilitated. By a continu-
ing process of administrative and judicial interpretation, however, the
exemption has been extended to the transportation of commodities
that have received varying degrees of pqlnmprcml processing, and to
the transportation of such commodities in 01‘(11_:1a1'y c:onlmer_clal
channels beyond the initial movement from the point of production,
It has also been held to apply to the transportation of imported
commodities as well as to those domestically produced.

Regulated carriers are handicapped in their competition for traffie
in “agricultural”’ commodities, for while the rates of the regulated
carriers are strictly aund rigidly controlled and are required to be
published, the rates of the exempt haulers are not subject to any
control and need not even be made public. As a consequence, large
and ever-growing volumes of important traffic have been diverted to
the exempt truckers and the diversion continues. The impact upon
the regulated carriers is already serious; and the erosion of further
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classes of traffic is threatened by the trend of administrative and
judicial determinations expanding the scope of the exemption.

Attempts have been made to demonstrate that the benefits of the
agricultural exemption accrue to the farmer in the form of increased
income. These attempts are not convineing to the subcommittee,
and it appears that others than farmers are receiving benefits. It is
important that this trend be halted before the position of the regulated
carriers is more seriously impaired. The subcommittee, therefore,
recommends a freezing, with a slight rollback, of the agricultural
exemption in accordance with ruling No. 107, March 19, 1958, Bureau
of Motor Carriers of the Interstate Commerce Commission.

The limited amendment of section 203 (b) (6) recommended by the
subcommittee would halt further expansion of the exemption, and it
would return to economic regulation the transportation of frozen fruits
and vegetables and imported agricultural commodities.

Grandfather rights would also be provided. Any person engaged
on January 1, 1958, in trucking commodities brought back under
regulation by the above-described amendment of section 203 (b) (6)
would be entitled to a certificate or permit allowing him, under reg-
ulation, to continue hauling the same commodities within the same
areas or between the same points.

7. ECONOMIC REGULATION OF COMMERCIAL TRANSPORTATION

A matter of serious concern to the subcommittee is the growing
practice of persons engaging in the commercial transportation of
Eropert.y by motor vehicle under circumstances that do not constitute

ona fide private carriage, as that term is properly understood, but
that nonetheless enable them to evade the economic regulation to
which common and contract carriers by motor vehicles are subject
even though the transportation services performed are not specifically
exempt from such regulation. Most frequently, perhaps, evasion of
the economic regulation to which it is intended that all for-hire
carrier transportation of property other than that specifically ex-
empted shall be subject is accomplished under the guise of private
carriage.

The enormous growth of commercial private carriage of property
by motor vehicle in recent years, resulting as it has in a continuing
erosion of huge volumes of traffic that would otherwise be available
for transportation by public carriers, is a serious problem for the
railroads and other common carriers. To the extent that this growth
has oceurred in bona fide private carriage, i. e., the transportation of
one’s own materials, supplies, and products in one’s own vehicles
within the scope and in furtherance of one’s primary business enter-

rise (other than transportation), there is no room for complaint;
ut there is just cause for complaint as to motor carriage which al-
though performed under the guise of private transportation is actually
public transportation. Not only do the purveyors of the transporta-
tion service evade economic regulations; but in many instances
payment of the Federal transportation excise taxes is also avoided,
for the tax on amounts paid for the transportation of property is not
levied on proprietary transportation.

Various subterfuges are employed to evade economic regulation
and avoid imposition of the transportation excise taxes. The one
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most commonly used is the so-called buy-and-sell method of opera-
tion involving the issuance of bills of sale, invoices, and other such
instruments to make it appear that the commodities being trans-
ported are those of the vehicle owner when in fact the transaction is
merely a device to provide transportation for hire without a certificate
or permit and without payment of the transportation tax. Another
is t%e backhaul method of operation increasingly engaged in by con-
cerns that deliver in their own trucks articles which they manufacture
or sell and then purchase merchandise at or near their point of de-
livery for transportation back to a point near their own terminal for
sale to others, or where they transport property they do not own,
such transportation being performed only for the purpose of receiving
compensation for the otherwise empty return of their trucks.

There are numerous variations but, whatever the precise nature
of the subterfuge employed, carriage of this sort undermines the
strength of the regulated for-hire carriers and in so doing it also injures
the public which is largely dependent upon regulated for-hire carriage
for its transportation requirements, Protection is needed from
destructive competition of this kind.

The Interstate Commerce Commission has said that this is one of
the problems of most serious concern to it in administration of the
Interstate Commerce Act, that where so-called private carriage is a
subterfuge for engaging in public transportation it constitutes a
growing menace to shippers and carriers alike, being injurious to
sound public transportation, promoting discrimination between
shippers, and threatening existing rate structures. It was to curb
just sud(l:h practices that part II 0? the Interstate Commerce Act was
enacted.

In the first session of the present Congress (Public Law 85-163,
approved August 22, 1957) the Interstate Commerce Act was amended
to prohibit one (except as otherwise specifically provided) from
engaging in any “for-hire transportation business by motor vehicle” in
interstate or foreign commerce without a certificate or a permit
authorizing such transportation. This prohibition is expected to
prove helpful in correcting certain of the abuses described, but it
appears tgat. loopholes may still remain. What is needed, in the
opinion of the subcommittee, is a further prohibition to the effect that
no person in any commercial enterprise other than a duly authorized

or specifically exempt for-hire transportation business shall transport
property by motor vehicle in interstate or foreign commerce unless
such transportation is solely within the scope and in furtherance of a
rimary business enterprise (other than transportation) of such person.

With the Interstate Commerce Act amended in this way commercial
highway transportation of property in interstate or foreign commerce
would, with certain specific exemptions, be required to fall into one
or another of three classes: (a) duly certificated common carriage,
(b) duly permitted contract carriage, or (¢) transportation solely within
the scope and in furtherance of a primary business enterprise (other
than transportation) of the transporter. Other commercial highway
transportation, except as specifically provided, would be prohibited.
This, it is believed, would serve to correct most of the abuses that
have arisen in the name of private carriage and yet would not in any
way jeopardize or interfere with what might be called legitimate
or bona fide private carriage. Indeed the “‘primary business test”
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contained in Brooks Transportation Co., v. U. S. (

. ' on Co. v. U. S. (340 U. S. 925 (1951

i?l sacrosanct to the private carriers and deemed by them e.sse(xltgial )t-)(;
eir best interests and the preservation of their rights, would be

written directly into the statute. ;

VII. DiscussioN oF RECPMMEI{DATIONS Nor Witnin JurispictioN
oF THIS SUBCOMMITTEE

1. REPEAL OF TRANSPORTATION EXCISE TAXES

In the opinion of the subcommittee, repeal of the tra ‘tati
t-a.:\ﬁs would ’(‘110 a great deal to improve ’the% epressed concllzfilz){:; E){}t;.ﬁg
Em 1_0ads'. These taxes were established as temporary measures
during wartime and unfortunately no termination date was provided
in the original legislation. Repeal of these taxes will be heprul not
OBI.-Y to the railroads but to the general economy because the trans-
portation tax applle_'s to every successive stngeﬁof production f1‘bm
raw material to finished product. If there are five transportation
movements of an item, there are five 3-percent individual tax assess-
H}ﬁms on the transportation cost, causing a total cumulative effect
which is cx_tremely Serious. The 3-percent transportation tax en-
courages shippers to provide their own fleet of private trucks thereb
causm§ a loss of business to regulated carriers. The small’-busim\%};
man often cannot buy his own trucks so he is penalized by having to
use common carriers and pay the transportation tax. Thus from the
point of view of the transportation industry and the consumer
;térélﬁ:fﬂ gf 1f,llllese unsound and burdensome taxes would be an immedi-
1'091,(111111% . ?nd ;s?t :;fmoxmc recovery and to improving the health of the

‘or these and other reasons, 14 Senators have sponsored a measure
g?s;%r;egut& ;gjnel?t!,tgéeiﬁ tgansporltation taxes. It is the sincere hope
gt o Commit{‘:eefepea of taxes will be approved by the

2. TWENTY-YEAR DEPRECIATION PERIOD FOR RAILROAD PROPERTY

As it is now, extremely long service lives ranging in some
y : ca.

50 ﬂ};o 100 years, are assigned to depreciable r%il%‘ay pmpert;esoif'rg}f\g
railroads. These long lives attributed to railroad property for tax
gllllrpogses are wholly unrealistic and constitute a severe handica
> lowing a 20-year life for depreciable property of railroads wouﬁi

ring about a reasonable increase in depreciation charges on railroad
property and would help railroad management to undertake changes
in existing property and make additions and betterments that are
;1;:533%? to meet the modern competitive situation faced by the

8. MAIL TRANSPORTATION LEGISLATION

From the testimony the subcommittee believes that th
transporting mail are obsolete and should be mnend:c{'.t é;ﬁ::;&i;{?r
it is urged that the Post Office and Civil Service Committee reexaming
Eresa}alnt laws to provide fair and impartial treatment for hauling mail
yha forms of transportation. For instance, the railroads are required
to haul the mail as directed by the Post Office Department under threat
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of fine for not performing. Consideration should be given to removing
this compulsion. Modern legislation is likewise needed to provide
for hauling of mail by highway carriers,

VIII. RecoMMENDATION FOR TRANSPORTATION PoOLICY STUDY

The subcommittee has pointed out the existence of a number of
long-range policy matters that need extensive study and recommenda-
tions to the end that appropriate legislation be enacted to insure a
sound national transportation system. It is a subcommittee recom-
mendation that the Senate Committee on Interstate and Foreign
Commerce be authorized to make the necessary studies, with authority
to employ three highly qualified experts in the field of transportation
for the purpose. Reports on the results of the studies should be made
to the committee within 18 months., Sufficient staff and other re-
sources should be provided to allow adequate studies and recommen-
dations to be made within the specified time.

It is recommended that the proposed study include the following:

1. The need for regulation of transportation under present-day
conditions and, it there is need for regulation, the type and character
of that regulation. The hearings on the railroad situation show one
thing above all else: The existence of substantial doubt concerning the
efficacy of present transportation regulation. To ascertain the publie
interest in regulation, the burden should be placed on the public and
the carriers to show why it is needed and to what extent. Critical
answers to specific proposals for less regulation are required to settle
the constant agitation for change and the resulting confusion in the
public mind concerning the need and propriety of Government regu-
lation of transportation under prevailing conditions.

2. The area of Federal policy dealing with Government assistance
provided the various forms of transportation and the desirability of
a system of user charges to be assessed against those using such
facilities.

3. The subject of the ownership of one form of transportation by
another. Such ownership, except in unusual cases, is generally either
forbidden or made extremely digicult- under existing statutes.

4. Examination of Federal policy on the subject of large-scale con-
solidations and mergers in the railroad industry.

5. Policy considerations for the kind and amount of railroad pas-
senger service necessary to serve the public and provide for the
national defense.

6. Additional matters of Federal regulation (and exemption there-
from) and promotional policy that are related to the above-mentioned
subjects.

INDIVIDUAL VIEWS OF SENATOR FRANK J. LAUSCHE

I am in concurrence generally with the conten té of th i
: e report bein
submitted to the members of the Interstate and Foreign gommercg
Committee of the Senate by the Special Subcommittee on Surface
T‘fr%qsp%rtatxon under the chairmanship of Senator George A. Smathers
of Florida.
There are certain aspects of the re 'ti

_ ¢ : port and particularly the recom-

mendations with which, however, I am not in Is:grecrcunﬂ;fr s

GUARANTEED LOAN

I fayor the enactment of a bill that will authorize the F er
ernment to guarantee loans made to railroads in the ag reg?ﬂe :LES; t
of $700 million, providing such loans are used by thegborrowino- rail-
roads to purchase capital equipment. I donot join in the recommenda-
tion of my associate members on the subcommittee that the borrowing
railroads be permitted to use any part of the borrowed monevs for
the purpose of paying interest on their funded debt or for the defrayal
of operating expenses. Authorizing the borrowed money to be used
for the paying of interest on bonded indebtedness would be a wron
to the taxpayers and a thoroughly unjustified boon to the bond.
holders. To authorize even a limited part of the guaranteed loans to
be used for operating expenses of the railroads would be wrong because
011: Hw dangerous precedent which it would establish for other segments
OG 0{3 g(‘mogll?;ny in the future to expect similar service from the Federal

EXCISE TAX

I favor the proposal that the 3-percent excise tax ciste
against freight transportation, be rgpealed, but not l’;hrémlvo-?g?rtggg
excise tax on passenger transportation. The testimony in the hearings
conducted by the subcommittee clearly disclosed that the existence
of the 3-percent excise tax against freight transportation has caused
many private shippers to discontinue the use of public carriers, estab-
lish their own transportation system, and thus escape the pa’ving of
the tax. While there was evidence that passenger business was
being increasingly lost to the air, bus carriers, and the private passenger
3}1t§$0§;lses’e in my oplmgn, it dildl not establish that the elimination

ssenger excise tax w est i
o 1 passengge e would restore to the railroads any part

CONSTRUCTION RESERVE FUNDS

I do not join in the recommendation that the rail, air, and
and truck carriers, should be permitted to establish a t’:onst-rli)g{i%‘:;
reserve fund to be exempt from income-tax assessments until such time
not to exceed 5 years, when the fund is invested in the acquisition o
capital equipment, I oppose the adoption of this new method of
g;eferred taxation in the isolated met];?od proposed. If the estab-
hment by business and industry of construction reserve funds,

27
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with the right to defer payment of income taxes until the time, not
to exceed 5 years, such funds are invested in capital equipment, is
economically sound, then the right ought to be made available, not
only to the common carriers, consisting of the truckers, the railroads,
the airlines, and the barge carriers, but also to all other types of
business and industry.

ACCELERATED DEPRECIATION

The report of the majority members of the Surface Transportation
Subcommittee recommends to the Finance Committee the adoption
of a law that would allow the railroads, airlines, truckers, and barge
carriers, the right to accelerate the depreciation of their properties,
and thus be given relief from their present income-tax burdens, With
regard to this proposal, I likewise feel that it should not be treated in
isolation and separation from all other businesses and industries
which are likewise affected. -

The proposals, respectively, for legislation that would authorize (1)
the establishment of construction reserve funds for the purpose of
enjoying the benefits of deferred taxation and (2) the granting of the
right to accelerate the depreciation of the properties of businesses
and industries for the purpose of obtaining relief against the income-tax
burden cannot intelligently and safely be acted upon by the members
of the Interstate and Foreign Commerce Committee dealing only
with the businesses of the railroads, barge lines, airlines, and truckers.
It should be studied by the Finance Committee, which, because of its
overall knowledee of Federal tax and fiscal problems, will be able better
to determine (1) the impact such a program would have upon the
fiseal soundness of the Nation, and (2) the justification for the adoption
of these new methods of providing tax relief,

GREATER FREEDOM TO MANAGE ITS OWN BUSINESS

Though I concur with the recommendation made by my colleagues
on the Surface Transportation Subcommittee which, if carried into
effect, will give the railroads greater freedom in using their inherent
advantage in competing with truck lines and barge lines for freight
business, I recognize that strong arguments can be made that the
subcommittee should have gone further and followed the suggestions
made by the Secretary of Commerce on the subject.

The establishment of a $700 million fund to guarantee loans, the
elimination of the 3-percent excise tax on freight transportation, the
tax relief that might come through the adoption of the construction
reserve fund, and the acceleration of depreciation of properties of the
railroads, in my opinion, will not provide the long-range remedy needed
by them. That remedy can only be provided through a liberalization
of therailroads’ abilities to manage their own businesses without carry-
ing an umbrella for the protection of the competing modes of trans-
portation. Liberalization of the rights of railroads to manage their
own businesses, circumscribed, of course, against the right to engage
in cutthroat competition by offering services below cost, is further
emphasized by the admitted facts that their competitors, the airlines,
trucklines, and barge lines, are now being either directly or indirectly
subsidized by the Federal Government.

Frank J. LAuscHE.

INDIVIDUAL VIEWS OF SENATOR WILLIAM A. PURTELL

I concur in general with the contents of the report herewi
{)mtlﬁ-e(llc bly the Subcommittee on Surface Transportr;ttion to tl:éhmseﬁ-
lers. of the Interstate and Foreign Commerce Committee. However
there are certain aspects of the report and particularly the recom-
mendations therein with which I am not in complete agreement
I therefore reserve the right to suggest such modifications, cha'mges,

or corrections as may appear desirable prior to fin 't :
by the full committee. . piathis, tiagon

Wittiam A. Purrerrn.
29



Cuaxces I Existing Law

In compliance with subsection 4 of rule XXIX of the Standing
ting law made by the bill are

Rules of the Senate, changes in exis

shown as follows (existing law proposed to be omitted is enclosed in
black brackets; new matter is printed in italic; and existing law in
which no change is proposed is shown in roman):

INTERSTATE COMMERCE ACT
(Title 49, U. S. C.)

Sec. 1.
* * * #* * * *
(2) The provisions of this part shall also apply to such trans-
ortation of passengers and property and transmission of intelligence,
ut only in so far as such transportation or transmission takes place

within the United States, but shall not apply—
(a) To the transportation of passengers or
receiving, delivering, storage, or handling of property, wholly within
one State and not shipped to or from a foreign country from or to
any place in the Unite States as aforesaid except as otherwise provided
in this part;
* * * *
(17) (a) The directions of the commission as to car service and to
the matters referred to in paragraphs (15) and (16) may be made
through and by such agents or agencies i

as the commission shall
designate and appoint for that purpose. * * * Ppopided, however,
That nothing in this pa

vt shall impair or affect the right of a State, in
the exercise of its police power, to re(Luire just and reasonable freight
and passenger service for intrastate usiness, except insofar as such
requirement is inconsistent with any

property, or to the

#* * #

lawful order of the commission
made under the provisions of this part[.] and except as otherwise

provided in this part.
* %* * * & % *

[(4) Wheneyer in any such investigation the commission, after
full hearing, finds that any such rate, fare, charge, classification,
regulation, or practice causes any undue or unreasonable advantage,
preference, or prejudice as between persons or localities in intrastate
commerce on the one hand and interstate or foreign commerce on
the other hand, or any undue, unreasonable, or unjust diserimination
against interstate or foreign commerce, which is forbidden and de-
clared to be unlawful it shall prescribe the rate, fare, or charge, or the
maximum or minimum, maximum and minimum, thereafter to be
charged, and the classification, regulation, or practice thereafter to
be observed, in such manner as, 1 its judgment, will remove such
advantage, preference, prejudice, or discrimination, Such rates,

fares, charges, classifications, regulations, and practices shall be

30
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observed while in effect by the carri i
) iers parties to such proceedi
gﬂ’ect.ed thereby, the law of any State or the decision or or%er of(}:::g
tz&«)a aﬁl{_’t}!horlty to the contrary notwithstanding.] 4
: ) Whenever in any such wnvestigation the Commission
81 after ful
2:(1;;?;53; {gnf; J:te(:t ét;i:yy mﬁ rate, fare, chargf, classification, ’re_gul;t{onf
ract ue or unreasonable advantage, prefere
prejudice as between persons or localities in int st of ke
t i : trastate commerce th
f::zif ie,eand and interstate or foreign commerce on the other hand ci?'i’a??;
guce ,tunt?;astmable, or unjust discrimination against, or undue burden
wiéhmte?s e or foreign commerce (which the Commission may find
g out considering in totality the operations or results thereof of any
harrger, or group or groups of carriers wholly within any State), which ’Lé
f;;‘s ;r:; ?fac’}fatff:no??;g declared to be unlawful, it shall prescribé the rate
! ge, & MATURUIM OF MInimum, or mazim d mini-
mum, thereafter to be charged, and the cl s S brheulaiinxor
um, | . . assification, requlatio
practice thereafter to be observed, in such - iidie Sidetient,
X s weh manner as, in its jud
ﬁi{ :;ffnjgif: m._ség:. %ﬁ.ﬂtage, tgr%{mce} prejudice, discrimiszatigme?:f;
en: i upon the filing of any petition authorized by tl
provisions of paragraph (3) hereof to be fl dg h e conmotian.
the Commission shall forthwith insti i ety
g . institute an investigation ]
wnto the lawfulness of such rate, fare, cha frats s e
! ) : 2 ryge, classification, requlati
practice (whether or not theret’ofore’co idered b skl
authority and without regard to th L
| ; ¢ pendency before any Stat
or authority of any proceedin, i 4 e
th ) 7 g relating th : ]
ex;(a%ht}on to the hearing and decision tgereg?w) g b
5) In any proceeding before the Commission involvi : ¥
ceeding be the ving a esti-
ggzgn 3 gz;t;i};ommtwn 0}' p;lermw.‘swn for a general adjust?ga{wn? z':zni;?:;
; ( , or any of them, or carriers subject to thi ;
transportation of property or asse b o it e
il e L passengers, or oth, tn interstate commerce
$ y throughout, the Unaited States, or one oi .
g{’ :;‘;i :}{age ;r::;};t;:;&;gts cia:eszﬁcata'on ierr’-itom‘es thereof (O ﬁ’ jal, I-I?eg;eﬁo:,i
I, carrier or carriers parties thereto may b Y41
authorily or permission of the Commissi s b
| ission for a comparable adjustm
:Ua}\:z.;j J a;;_ihg; cz,zr%eifd f’ogﬁz’z th?:gtpaﬂazion of lilce property orjpasseizir;;eg
withi; ivic e or individual States. If,
g;t;zij(ﬁ?g& ti:;; g’:r:n??t?swn ﬁnd; .(&: it 18 hereby authorized {:: :l?;) Stifm};
thorizing ing an adjustment in interstate rates, f
charges without authorizing or ittt S ainientin,
char { permitting a comparable adjust; ;
inirastate rates, fares, or charges would ca oot vl
i s prqfere,me g o cause, or create a circumstance
of, £ e, prejudice, discrimination or burden declared
wn paragraph (4) of this section to be unlawful, the C anion shil
incident to any adjustment it may authorize or I e
state rates, fares, or charges, authorize or L e <
: ] ! permit @ comparable adjust-
ment in such intrastate ra;es, fares, or cha : 5
g : _ ! rges. Pursuant
aumorzqat'wn the said carrier or carriers, upon making anym;djfxostrit;;f;
;0. authorized or permitted by the Commission in such interstate rates
ac:;fst.or charges may without further authority make a comparabr’é
4 /j u.st:;:ng‘, wn such intrastate rales, fares, or charges and adj usimenés
: ﬂg}a d‘l‘{b intrastate rates, fares, or charges shall be observed while
of- t &:ugec ;ﬂ effect byée the said carrier or carriers, the law of any State
; ; :
ks on or order of any State authority to the contrary notwith-
18a. A carrier or carriers subj . ; ir i
7 ¢ yect to this part, if their rights wi
respect to the discontinuance or change, in whole {r n p?;:{{t, mofw:}i’;
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operation or service of any train or ferry engaged in the transportation
of passengers or property in interstate, foreign and inirastate commerce,
or any of them, or of the operation or service of any station, depot or
other facility where passengers or property are received for transportation
in interstate, foreign and intrastate commerce, or any of them, are subject
to any provision of the constitution or statutes of any State or any requla-
tion or order of (or are the subject of any proceeding pending before) any
court or an administrative or requlatory agency of any State, may, but
shall not be required to, file with the Commussion, mail to the Governor of
each State in which such train, ferry, station, depot or other facility 1s
operated, and post in every station, depot or other facility directly affected
thereby, notice at least thirty days in advance of any sueh proposed dis-
continuance or change. The carrier or carriers filing such notice ma

discontinue or change any suech operation or service pursuant to suc%
notice except as otherwise ordered by the Commission pursuant to this
seetion, the laws or constitution of any State, or the decision or order of,
or the pendeney of any proceeding before, any court or State authority to
the contrary notwithstanding. Upon the filing of such notice the Com-
mission shall have authority during said thirty days’ notice period, either
upon complaint or upon its own initiative without complaint, to enter

upon an investigation of the proposed discontinuance or change. Upon |

the institution of such investigation, the Commassion by order served upon
the carrier or carriers affected thereby at least ten days prior to the day
on which such discontinuance or change would otherwise become effective,
may require such train, ferry, station, depot or other facility to be con-
tinued in operation or service, in whole or in part, pending hearing and
decision wn such investigation, but not for a longer period than four
months beyond the date when such discontinuance or change would other-
wise have become effective.  If, after hearing in such investigation, whether
concluded before or after such discontinuance or change has become
effective, the Commission finds that the operation or service of such train,
ferry, station, depot or other facility is required by public convenience and
necessity and that such operation or service will not result in a net loss
therefrom to the carrier or carriers and will not otherwise unduly burden
anterstate or foreign commerce, the Commaission may by order require
the continuance or restoration of operation or service of such train, ferry,
station, depot or other facility, in whole or in part, for a period not to
exceed one year from the date of such order. The provisions of this section
shall not supersede the laws of any State or the orders or regulations of
any administrative or regulatory body of any State applicable to such
discontinuance or change unless notice as in this section provided 1s filed
with the Commission. On the expiration of an order by the Commission
after such investigation requiring the eontinuance or restoration of opera-
tion or service, the jurisdiction of any State as to such discontinuance or
change shall no longer be superseded wunless the procedure provided by
this section shall again be invoked by the carrier or carriers.
# * * # * % *

15a.
(1) When used in this section, the term “rates” means rates, fares,
and charges, and all classification, regulations, and practices relating

thereto.
(2) In the exercise of its power to prescribe just and reasonable

rates the Commission shall give due consideration, among other factors
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to the effect of rates on the mov
¢ ; he ement of traffic by the carrier op car
;.;if;‘ei%r ;vfh:g:? qtf::.t é-a;csl al;% preseribed; to the need, in the (gu(l‘:ﬁc
rest, ¢ and efficient railway transportati i
the lowest cost consistent wit} fabi ik S 1
: 1 the furnishing of such service:
. v sue ce; an
the need of revenues sufficient to enable the carriers, under hondesté)

whether a rate is lower than a re N1
. ; asonable minimum rate, shall ider
{;(:.-céz fr?g- ‘:?cuﬁfﬂgﬁges aite?gdmg f{he movement of the {?faﬁic 6;(;?;;!;:-?’2%
0 which the rate is applicable. Rat ] not i
held up to a particular level to ' T o o ot be
; tic protect the traffic of any oth
transportation, giving due consideration t o0 i e e
transportation policy declared in this f{zt.o the Ohjectven of the national
*

# #* # * * #

20d. (1) It is the pu i ; 7
20 L 15 the purpose of this section to aid comn ;
‘;{)L‘i;;: ;;;ri b;iib_g;ftp ;&:‘!};;ggg;: z;m rengering%):‘opfz' t:'a-n‘gpﬁ:?tf;tg::%f;ﬁﬁg
o the pu . ) orary fenancial assistance to them in obtai;
wng funds to finance or refinance the acquisiti ' It s
ment or additions and betterments for ug S
t o1 : . transportation servi ;
obtaining funds needed for o ; e o St i
q.fu ede perating expenses, working capital 1
est on existing obligations, all to the end of f b s e
; . itions, al ; Jostering the preservati
tj;t:}fgpcr;ﬁ: ::1 gﬂ‘: f.-'em‘;}onaclyirgnspoﬂatwn system adeguafe 2Z:' mf;;ﬁ:;:: ?;ei?g
b of the United States, of the postal service, and national
(2) In order to carry out the in thi.
() ; out the purpose declared in this seeti -
g?;tﬁ;; q?g;f;ao?ﬁn-s an.(tf.condmom preseribed by it and c;;:tzsg;gg?tz&
LUS10. 8 section, may guarantee any lender, or ¢ "
:_r:g ;L’:;g ;;:dentm'e or agreement for the benefit of fhg holders oj’: a;;s;g;gﬁ;
ereunder, by commitment to purchase, agreement to share losses
. g

or otherwise, against loss of principal or wnlerest on any loan, discount

oiﬁgg:;itoné g’mv’ided, That in no cvent shall the aggregate of all loans

50 e OOOeeof tg,;b g‘ag go;,ﬁms?kc;n, ';?g%ugebng unpaid interest, exceed $700,-

y y n T r Y, g

exgzg’?)wﬁ and ‘in}ferest on existing obf*ig}a.ti%gg.o R ety
y 7y such carrier may, prior to December 31, 1960 ;

arrier m mal -

:zeon tot. the Commission, in such Jorm as the Cbmm’ission,may iﬁf}ﬁﬁ

questing guaranty by the Commission as herein authorized and setting}

inability of the applicant to obtain such fi

unds on reasonable terms wi
sucfaé guaranty; the character and value of the security; if a;ﬁ;@sﬁtﬁa%j
appbeant will pledge as collateral for the loan; and that the loan is neces-

sary or appropriate to effectuate purpose of this section. The appli-

the Commission may require wi ituaty

510 quire with regard to the situation of the i
The C’ammzsswn_ shall give preference to and expedite r!:: conts? gﬁ:;z{nt.
of any such application. &
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(4) No guaranty shall be made under this section—

(A) unless the Commission is of the opinion that the proposed
loan 1is mecessary or appropriate to effectuate the purpose of this
section;

(B) unless the Commission is of the opinion that without such
guaranty the applicant carrier would be wnable to obtain necessary
jundfs, or reasonable terms, for the purposes for which the loan is
souqht;

('?.') “af the loan involved is at a rate of interest which, in the judg-
ment of the Commission, is unreasonably high, or if the terms of
sueh loan permit full repayment more than fifteen years after the
date thereof;

(D) unless the Commission is of the opinion that the prospective
earning power of the applicant carrier, together with the character
and value of the security pledged, if any, furnish reasonable assur-
ance of the applicant’s ability to repay the loan within the time
Sixed therefor and reasonable protection to the United States;

(E) unless the Commission s of the opinion that the applicant
carrier is not in need of reorganization of its capital structure;

(F) unless the applicant carrier agrees that it will declare no
dividends on its capital stock as long as the loan remains unpaid.

(5) The Commission may consent to the modification of the provisions
as to rate of interest, time of payment of interest or principal, security,
if any, or other terms and conditions of any guaranty which it shall have
entered into pursuant to this section, or the renewal or extension of any
su? guaranty, whenever the Commission shall determine it to be equitable
to do so.

(6) Payments required to be made as a consequence of any guaranty
by the Commission pursuant to the provisions of this section shall be
made by the Secretary of the Treasury from funds hereby authorized to
be appropriated in such amounts as may be necessary for the purpose
of carrying out the provisions of this section.

(7) The Commission shall preseribe and collect a guaranty fee in
connection with each loan guaranteed under this section. Such fees shall
not exceed such amounts as the Commission estimates to be necessary
to cover the administrative costs of carrying out the provisions of this
section. Sums realized from such fees shall be deposited in the Treasury
as miscellaneous receipts.

(8) (@) To permit it to make use of such expert advice and services
as it may require in carrying out the provisions of this section, the Com-
mission may use available serviees ami facilities of departments and other
agencies and instrumentalities of the Government, with their consent and
on a reimbursable basis.

(b) Departments, agencies, and instrumentalities of the Government
shall exercise their powers, duties, and functions in such manner as will
assist in carrying out the objectives of this section.

(9) Administrative expenses under this section shall be paid from
appropriations made to the Commission for adminisirative expenses.

(10) Except with respect to such applications as may then be pending,
the authority granted by this section shall terminate at the close ;; Decem-
ber 31, 1960: Provided, That its provisions shall remain in effect there-
after for the purposes of guaranties made by the Commission.

* * * * #* * *

!!
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2oa. (1) It is hereby declared to be the general polic of th -
to promote and encourage, in the interest r;g’ mtioﬂil dg’e:f{s; ﬁn?;ﬂﬁfﬁ
welfare, the construction, reconstruction, reconditioning, or acquisition
of equipment and other property used in the transportation business by
common carriers subject to the Interstate Commerce Act, and the retire-
ggﬂt (in, whole or in part) of debt wneurred, after the effective date of

w‘.sec@on, Jor such purposes. It is the purpose of this section to
provide implementation of this general policy through the establishment
by any such carrier of a construction reserve Jund, with the privileges
and subject to the limitations herein prescribed.  Such construction
reserve fund shall be established, maintained, expended, and used in
accordance with the provisions of this section and rules or requlations to
be preseribed by the Interstate Comanerce Commission and the Secrelary
of the Treasurg and under the joint control of the carrier and the Com-
mission. Such fund shall be maintained in a separate cash deposit or
wn obligations of the United States or any agency thereof.

(%) All earnings of the fund shall be deposited in the fund. Such
carnangs may be withdrawn by the carrier only for expenditures for the
purposes established in paragraph (1) of this section and only ajter the
expenditure for the purposes established in paragraph (1) of this section
of the principal amount on which such earnings accrued. 1f such earn-
ngs are not expended for such purposes within five years from the date of
denff.iig g@ miiw fund% 86 pe:} centum of such earnings shall be paid to the

s as @ tax, wn : ]

Y .(?g)chfearnings. » i bew of any other tax which may be applicable
n computing the tazable income under section 63 (a
Internal Revenue Code of 195, as amended, of any comma(m) cﬂfﬂﬁ:
subject to this Act there shall be allowed as o deduction, in addition
to the deductions specified in that Code, the amounts deposited in the said
construction reserve fund prior to the fiftcenth day of the third month
Jollowing the end of such common carrier’s tazable year, without limitation,
cacept that the deduction allowed pursuant to this section shall not exceed
wm any one year an amount equal to the depreciation recorded in the oper-
ating expense accounts for such year under the provisions of the uniform

system of accounts prescribed by the Interstate Cgrimmerce Commission.

(4) In computing the gross income under section 61 (a) of the Internal
Revenue Code of 1954, as amended, of any common carrier subject to
this Act there shall be included all principal amounts:

res(::‘le%nkgmf during tb}f} mx;zbfe year from the said construction
. or purposes other t ified i
o E);:’S,s 5ect£on, agd P wan those specified in paragraph (1)
b) deposited in the reserve fund which shall be permitted to ro-
main in such fund for five years after having been tﬁpos'ited therein
shall be considered to have been so withdrawn from such fund on the
Jirst day following the emmtion of such five-year period.
All sueh principal amounts shall be subject to taz at the rate or rates and
shall be subject to the provisions of the Internal Revenue Code of 1954, as
amended, applicable to the taxable year in which such amounts were de-
ducted in computing tarable ieome pursuant to paragraph (3) of this
section including the interest under section 6601 of such Code, as amended
as if a tax deficiency had existed Jor the year for which the deduction was
taken, whether or not a laz deficiency would otherwise exist for such year.
g'o; %g:e ;:;Pf}f: of this }ec%mﬁgybpﬁnc?g amounts expended or with-
! reserve fund s, e applied agai neipi -
deposited therein in order of the deposit?;? e
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(5) The requlations preseribed by the Interstate Commerce Commis-
sion and the Seeretary of the Treasury, pursuant to paragraph (1) hereof,
shall provide that no amounts may be withdrawn from the construct ion
veserve fund except (a) for the uses preseribed in paragraph (1) hereof or
(b) upon payment to the Secretary of the Treasury of the tax liability
arising thereon as computed under paragraph (4) hereof.

(6) Amounts on deposit in a construction reserve fund shall not be
considered an accumufz!:’on of earnings and iaroﬁts for the purposes of
part }(; 3ubcha-pter @, chapter I, of the Internal Revenue Code of 1954, as
amended.

(7) The basis for determining gain or loss and for depreciation, for
the purposes of Federal taxes, of any property constructed, reconstructed,
reconditioned, or aequired by the taxpayer, in whole or vn part, out of
the construction reserve fund, shall be reduced by the amount from the
construction reserve fund expended in the construction, reconstruction,
reconditioning, or acquisition of such property, or expended to retire
debt incurred for such purposes after the e}ectiw date hereof: Provided,
That no expenditures shall be made from such fund for such purposes in
exeess of the then adjusted basis of the property to which such indebted-
ness relates.

(8) Qualifying expenditures under this section shall include only
expenditures which are chargeable to the accounts prescribed and
approved by the Interstate Commerce Commission to show the invest-
ment of a common carrier subject to this Act in property devoted to
transportation service.

* * * * * * *

203.

* * * * * * *

(b) Nothing in this part, except the provisions of section 204
relative to qualifications and maximum hours of service of employees
and safety of operation or standards of equipment shall be construed
to include (1) motor vehicles employed solely in transporting school
children and teachers to or from school; or

* * * * * L3 *

(6) motor vehicles used in carrying property consisting of ordinary
livestock, fish (including shellfish), or agricultural (including horti-
cultural) commodities (not including manufactured products thereof),
if such motor vehicles are not used in carrying any other property,
or passengers, for compensation [;]: Provided, That the words “property
consisting of ordinary Livestock, fish (including shellfish), or agricultural
(ineluding horticwltural) commodities (not ineluding manufactured prod-
ucts thereof)’ as used herein shall include property shown as ““Exempt”
in the “‘Commodity List” incorporated in ruling numbered 107, March
19, 1958, Bureauw of Motor Carriers, Interstate Commerce Commaission,
but shall not include property shown therein as “Not exempt’: Provided
Jurther, however, That notunthstanding the preceding proviso the words
“property consisting of ordinary livestock, fish (including shellfish), or
agricultural (ineluding horticultural) commodities (not including manu-
Jactured products thereof)” shall not be deemed to include frozen fruits,
Srozen berries, or [frazen vegetables and shall be deemed to include cooked
or uncooked (including breaded) fish or shellfish, when frozen or fresh.

& # H# # * * £

R R
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(¢). Except as provided in section 202 () of this ti i

¢) pt as secti is title, subsect
:{1 31111? sﬁctwn, 13 the fxce_ptlon in subsection (a) (14) of this sia?:rtl.igji)
L € second proviso 1n section 206 (a) (1) of this title, no pt_‘rson,
shall engage in any f"or—hlre transportation business by motor vehicle
In interstate or foreign commerce, on any public highway or within
any reservation under the exclusive jurisdiction of the United States
unless there is in force with respect to such person a certiﬂca;e or a
permit issued by the Commission authorizing such trunsportatidn[ i |
nor shall any person in any other commercial enterprise tran sport propert
fi?c{m mgg&g} :g?.-acie ;.»;, mter;;fg-{e or ,,;z oreign commerce unless such tmisp‘zr;ay
- wlental to, and in furtheranee A 20
(other than transportation) ({)" suc?: tggiot;{a HRe e i

O


https://howev.er

From Tom McNamara 12/2/60

The Transportation Act of 1958, sponsored by Sen. Smathers of
Florida, has proved a bonanza for the railroads. Among other
things it provided:

1. Government guarantees for private bank loans to railroads,
which 1n some cases needed the money because of bad management.

2. The act also gave railroads greater leeway in rate making
in competition with other carriers.

3. It also enabled railroads to restrict passenger service
in some cases without authority from state public service
cormissions, simply by posting a 20-day notice and without
justifying the reduction in passenger service. This reversed
the whole theory of regulation of common carriers as a means of
public convenience and necessity and was hotly protested by
railway labor unions because of job losses resulting from cut-

backs in train service.

is
The Railway Labor Executives Association whichxwax the source
copy
for the above, xkxm is sending me af of a railroad tax relief,

bill also pushed by Smathers in 19%2;M40 ﬂpr”

e A R
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. o
~/}/ e
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Campaign reports -- memo McNamar a

Thefq;iﬂwns%h&ng—énfzg; reports of the Senate
Democratic Campaign Committee te—inmdicat€ That any contributions

were earmarked for specific Senators,by the political

contributors. 1’ﬁ,_£§ifﬁé~j
Neither do thg ;:;fg;s—by individual Senetors

(Elp a way )
indicatc/fﬁ%%_ﬁﬁgféontributions they received through the Senate
committee were specifically earmarked for them.

It 1s a vell=knouwn fact that the chairmen of Senate
and House campaign committees exercise vide discretion in the
distribution of campaign donations, They can faver certain
Senators or Congressmen, or shut off funds from others they may
not Ridmess like, se—es—te—bring about their-defeat,

In the case of Senator Smathers, chairman of the
Senate Democratic CGampaign Committee, it appears that he made full
use of these ﬂﬁ;;;;;;;;;;:“discretionary” powers,on the high-handed
theory that he didn't have fo ansver to aﬁyonedi;;vfegarding the
disposition of committee funds.

If, as he contends, he receibed any earmarking requests
from campaign donors -- or, in fact, carried out such requests -- he
has managed to keep the transactions from showing up in the official
records.

MORE
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sy
On the other hand, #fimime there is nothing in the publiec

record to indicate that he did not properly handle earmarked donations,
if any.

In other words, since there is no official pmmifmbembinn
record of such donations, we have to accept Smathers' own statement
that he kept his woerd and did not divert any earmarked funds to the
wrong peocple.

Hoviever, it appears that Smathers is guilty of net living
up to the spirit, if not the letter of the law, in not rendering a
precise book-keeping account to the American public of funds allegedly

: ——— B
earmarked for specific Wmmmim Democratic camdidates for the U.S.

e —

Senate, Gl .
e W’j—-
Smathers! book-keeping is pargicularly ﬁ;ﬁ-—'ngn the

case of Democratic Senator L, Allen Frear, Jr,, of Delaware, who vas

defeated in the last election,

In fact, the whole story of Frear's finahcial mmimp
relations with the Smathers committee i?iﬁzzéiééﬁanfusing -- so confusing,
in fact, that a Merry-Go-Round reporter has been unable to mhmmhgmhsh
straighten it out after repeated examinations of conflicting figures

in reports filed by Frear himself,with the Secretary of the Senate, and
by Smathers' committee, with the Clerk of the House,

|
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Itx is hoped that Senator Frear will file a supplemental
report itemizing certain contributions from Smathers he nuglected to
mention in a post-elaction report‘:filad with the Secretary of the
Senate) though the contributions were noted in a Smathers report to
the Clerk of the House,

The Frear reportss

Senator Frear mailed a pre-election, financial report to
the Sectetary of the Senate on October 27, 1960, in which he stated

received )
that he haé\lllﬁlllﬂ/%5.000 from #m the Smathers commitee up to
that time, The $5,000 donation, Frear reported, had been received
on September 28, 1960,

The Frear posteelection report, malled to the Secregary
mff of the Senate on November 15, 1960, lists this same $5,000 donation
from Smathers, dated September 28, 1960, plus a few minor contributiens
from others amounting to $435 -- or $5,435 in all,

Smathers, hovever, tells a different StEEZ;

In a report to the Clerk of the House, ﬁIh filed on November
L4, 1960, Smathers stated that his committee had contributed (there was
no m;;;;;; mention of earmarking) a total of $25,100 to the Frear

campaign,.

MORE /
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Smathers broke down the Frear disbursements as followss
August
$5.200 to Friends for Frear, nﬁ}ﬂlnﬂlnﬁ;m 15, 19603 $2,600
August
to variocus Frear committees, on fi mnuh‘; 16, 19603 $5,000 to the
ot 15,
Frear for Senate Committee, on fumb 15, 19603 $5,000 to Friends
’ ’ \\§epte ber
for the Reelection of Allen J, Frear, Jr,., on~ﬁnmuhllff/. 19603
$5,000 to the Committee for the Reelection of Frear, on the same

datey $1,000 to tha Frear for Victory Campaign Committee, on

September 29, 1960; and $1,300 to the Allen J, Frear, Jr,, Campaign
Committee, on October 21, 1960,

ost=election
This adds up to $25,100, Yet Frear's officialyreppr

T
says that Smathers' committee gave him only $5,000, Mmmmimmy—leemmbime,

LgE SSi-Ee

o BnRpd o . re—neve
aquandc#éngﬂoaupaégn—nnmmmmhmmmmmnmnnEDemuerots.-Ee-onboﬂy—taaﬁ

e I e
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Part Twos

Smathersl-centyibulibrns Lo ive avwes Uebavare should-bs
B
You can prove that Smathers could not possibly h.ve earmarked
—
large campaign contributions to certain & Democratic Senatorial

candidates, because, during mest of the campaign, the Smathers

comulttee received no large individual contributions.

In other vwords, Smathers couldn't have earmarked what he
didn't receive,

Here 1s what the record showss:

Smathers filed five finahcial reports with the Clerk of
the House, covering-;;;Tthe contributions received and the
disbursements made by the Senate Democraticm Campaign Committee.

The first report was for the campaign period ending February
29, 1960, and shows contributions from individuals totaling $7,527.33.
These were all small contributions, the largest being $426 from Galen
Je Roush of Akron, Ohio. During this peried the Smathers committee
disbursed no money to any Senatorial candidate.

The second report was for the peried ending June 10, 1960,
and lists a total of $5,003,16 in small contributions from individuals,
the largest being $500 from J,L. Burge of Grand Rapids, Michigan,
Nonetheless, Smathers donated $5,000 to Quentin Burdick of North
Dakota and $5,000 to Mautihe Neuberger during this period,

MORB
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Part Two -- Page 2

.-I—-—"’?
These donations to Burdick and Neuberger mmmimmbt couldn't

possibly have been earmarked, Nor can Smathers contend that a number
of the smalIer‘;:ﬂindividual contributions were earmarked, adding up
to the $5,000 sums he gave Bmm Burdick and Neuberger, since there vere
no individual contributions from North Daketa during this peried and
only one, for $50, from Oregonm

The third report filed by Smathers covered the campaign
period ending September 30, 1960, during which the Smathers committee
received a total of $4,500 in smaller contribmtions from individuals,
the largest being $300 from Adrian-;;wCurtis of Denver, Colorado,
The committee also received & $196,250 from the Democratic Congressional
Dinner Committee during this peried, some of which could have been
earmarked for specific Senate Democratic candidates,

But_the s nothing in the report to show that any o
th 6,250 was so_earmarked.

A number of Senate candidates, including Bartlett of Alaska,
Frpear of Delaware, Randolph of West Virginlia, McNamara of Michigan,
Kerr of Oklahoma and Cornier of Maine, received substantial dmmi

donations from Smathers during this period, These will be totaled later,

MORE
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The fdurth Smathers repurt\ix:%ha Clerk of the House
was for the campaign period ending October 26, 1960, There were no
"dinner" revenues during this pericd, but individual centributions
%o the émathers committee totaled $8,717, mostly in small amounts.
There were only three sizable individual contributions -- §2,500 from
JeCe Windham of the Chicago Merchandise Mart, $1,000 from Edward
Acheson of Vienna, Va,, and $2,000 from WeB, MacDonald, Jr., of
Bal Harbour, Fla,

Nonetheless, Smathers shelled out sizable disbursements to
various candidates, including $17,300 to Frear of Delaware alone,
during ﬁ;;;;;?this period, Smathers n;;;;;mzannnt truthfully say
that the Frear money, for instance, was earmarked, because there

Ve individu contributions from Delaware -- not one penny --
to t Smathers committee during this periode

The fifth report by Smathers was for the campaign period
ending November 4%, 1960, This report listed total individual
contributions of $27,996, with no "dinner" receipts, There vere some
large individual contributions, inaludingﬂnine for §500 each, one for
$1,000 from Thomas G, Corcoran, Washington, DeCe, $5,000 from Davig
Dubinsky of New Yorke $2,000 from J,L. Killion of San Francisco,
$14500 from A, Schuman of San Francisco, and $2,500 from I,H, Hermann

of Burbank, Californla,

=]
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Maurine Neuberger and Edward V, Long received the largest

sums from the Smathers committee during this period -- $2,500 eachs

o O o

Here is how the various Senate Democratic candidates fared
in donations from Smathers during the 1960 campaigns

Frear of Delaware got $25,100,

Quentin Burdick of North Dakeota got $7,500.

Maurine Neuberger of Oregon got $10,000,

George MecGovern of South Dakota got $5,500.

Jennings Randolph got ‘lnﬂhﬁ 317a550.

BeLo Bartlett of Alaska got ili.ﬁﬂﬂn $1h.h00.

Robert Knous got $64500,

Robert McLaughlin got $64250,

Hubert Humphrey got m $13,5004

Pat McNamara got $7,808.

Clinton Anderson got $16,400.

Paul Douglas got $5,000.

Bob Kerr got $6,500. (He donated and raised a lot more,)

Willis Robertson got $1,500,

/ MORE
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Lucia Cornier got $2,750.
Ralph Rivers got $1,000.
Raymond B, Whitaker got $12,000.
Lee Metcalf got $9;250;

Keen Johnson got 54;500.
Thomas J, O'Connor got $2,750.
Edward V, Long got $54500,
Claiborne Pell got $10,000,
Lyndon Johnson got $500.
Thorn Lord got $250.

John Sparkman got $1,050.
Frank Theis got $3,000.

Robert got $1,500,

Robert B, Conrad got $14500.



Mebbe u should havva look see into cases handled by
Larry Walrath since he has been sitting as a member
of the Interstate Commerce Commission. He is a close
personal friend and politico of George Smathers and
Smathers put him on the ICC a few years ago. Good luck
and happy exposes!



Washington Merry-Go-Round

By DREW

Washington, July 17—Ex-
President Eisenhower promised
President Kennedy recentlv that
he would do his best to sell con-
gressional Republicans on the
foreign aid program.

True to his word, Gen. Eisen-
hower invited leading GOP con-
gressmen to Gettysburg a week
ago and spent considerable time
talking to them about the im-
{portance of foreign aid in the
present precarious cold war.

Before thev left Gettvsburg,
Sen. Everett Dirksen of lllinois
{and Charles Halleck of Indiana,
| the two GOP leaders, promised
thev would climb aboard Mr.
Kennedy’s foreign aid program.

In view of this promised co-
operation and in view of Repub-
lican support recently given the
| Kennedyv bill to increase postal
|rates, it might be well to take a
| careful look at some of the kev
| Democrats who helped elect Mr.
{ Kennedy but don’t support him.

One of the most interesting
|and closest to the President is
ithe handsome and charming
|junior senator from Florida,
|George Smathers, an usher at

Smathers’ Friendship
With Kennedy Is Cooling

PEARSON

ithe manner in which ex-Senator
{John Bricker of Ohio used his
place on the same committee
to vote the interests of the rail-
roads when his firm was retain-
ed bv the Pennsvlvania Rail-
road.

This column also reported on
some of the votes for the oil and
gas industry by bushyv-maned
Sen. Andrew Schoeppe! of Kan-
sas. also a kev member of the
same committee. His law firm
represents four important oil
and gas companies.

Sought Tax Relief

Last month Smathers intro-
‘duced an amendment to the tax
bill eliminating $300 million in
tax revenue from the ten per
cent tax on railroad, airplane,
and bus travel. President Ken-
nedv wanted the tax to remain
|in order to keep the budget from
going deeper in the red, but
{Smathers’ law firm happens to
irepresent both the Seaboard
Railway and Pan American Air-
wavs.

He fought hard for this tax
‘amendment, and lost in the fi-

the Kennedy wedding, a fre- nance committee, of which he is
{quent goifing partner and break- | third-ranking member, by the
| fast guest. Whenever the Presi- close vote of 10 to 7.

|dent goes to Palm Beach,! A month earlier, Smathers
Smathers usuallv turns up in made an important speech in
Florida at the same time, and|the Senate accusing the State
drops in casually on his old Department of “failure to main-

friend.
Of late, however, this friend-
ship appears to be cooling.

" Helps Law Business

One reason—at least on Mr.
Kennedy's part—is not difficult
to understand.

| In somewhat the same man-
:ner that Mr. Eisenhower’s golf-
ing partner, George Allen, got
|himself in various profitable

|business deals as a result of!
close affinity with the White
| House, Smathers has been using |

his high position in the Senate
to push legislation of interest
to his law firm’s clients.

Smathers is a partner in the
|firm of Smathers, Thompson,
[Maxwell and Dver, one of the
| most important in Miami, with
a long string of clients listed in
the law directorv of Martindale-
| Hubbell, including air lines, in-
|surance companies, steamship
| companies, banks, hotels, and
drvdocks.

| The first and foremost client
|listed by the Smathers firm in
| the 1960 directory is Pan Amer-
|ican World Airwavs—obviously
nort in alphabetical order.

Some of the senator’s activi-
ties as a member of the kev Sen-
ate Interstate Commerce Com-
mittee, which writes the legis-
lation for the airwavs and con-
firms members of rthe Civil
Aeronautics Board, are impor-
tant.

This column once

reported

tain a firm, established policy
of awarding air routes and a
;failure to see that the legitimate
economic interests of the U, S.
lairlines are properlv protected.”
| “The consequence of the
'State Department's failures is
|a steadv weakening of our in-
[ternational air transport indus-
try,” said Smathers.

Smathers went to great
lengths to elaborate on this and
to attack the State Department,
‘though the policy of both Demo-
cratic and Republican Adminis-
'trations has been to give land-
|ing privileges to foreign airlines
'when they give similar privi-
leges to U. S. lines.

f’ushed Rail Act

Then there was another fa-
mous bill which Senator Smath-
ers introduced and passed in
1958—th~ Transportation Act—
a bonanza for the railroads. Un-
questionably the railroads. suf-
fering from truck and airplane
| competition, needed some re-
lief.

However, the man who intro-
duced and pushed that bill. from
his vantage point inside the In-
terstate Commerce Committee,
was not the man to do it. His
firm represented an important
railroad—Seaboard.

This is part of the record of
the charming and delightful sen-
ator from Florida, ciose friend
nf the President—now not SO
close.—( ¢ 1961.)



PAN AMASSAILED Weather Throus
2 BY LATIN AIRLINES |

| i
Accused of Instigating Plan | ‘
| to Curb Rate Cutting H
il

{E NEW YORK TIMES, SATURDAY, JULY 22, 1%L

1020 1016 1012
\ . -

can ajirlines attacked yesterday | I 6‘; e o
a proposed United States air ' | % N
transport policy attributed to '
Senator George A. Smathers, |
Democrat of Florida. They con- |
tended that it was “actually a
plan advanced by Pan American i
World Airways and its sub- ||
sidiaries.” '
The Latin-American alliance, |
Inter-American Air Transport

- Confederation, charged that |
\raise the air fare tted |
5 Stat®s—amt—Eatimr—american | |
;| traxelers by up to 0 per—vemt.”
.1 A Pan American spokesman
,|said the charges "just are not
2 itrue.” He added that “we can-
Sinot and do not arbitrarily raise
*|fares.” i
| The spokesman went on to
9'say that if the Latin-American|
+lairlines “have charges to make
€lagainst us. the proper place to
(do it is in the Civil Aeronautics'
Board."

p Said to seek Protection

€. Earlier this month an avia-
T tion trade publication reported

1- that Senglor Smathers was
seeking a for " al
_et polity [hat would empower the

., Aeronautics Board o revise Iof-
ird| eign air carrier permits to pro-
V¥|tect American-flag lines on|
nt overseas routes serving United |
c-|States gateways. ‘
fy| The Senator was also report-|
esied to be seeking the cancella-|
to tion of the air carrier permits|
|of foreign airlines found cutting‘
a rates below the standards of the
r-! International Air Transport As-|
1- sociation. |
f  The Senator is reported to be?
1. concerned about the declining'y
's/ United States share of traffic
r on international routes. i
e; Dr. Raul Beraun of Peru,
d|president of the confederation
t/of independent Latin-American
n carriers. said Senator Smathers’
n Proposals “would be illegal un-
der existing hilateral air trans-
portation agreements between|
the United States and Latin-
e..&mprican republics.” i
| He added in a statement made/

public here and in Miami that|
* the International Air Transport
4| Association had long been domi- |

‘nated by Pan American.

Fares Are Contrasted |
=| Dr. Beraun noted as an ex-.
-lample that the I. A. T. A.:

|t0uri5t-class roundtrip fare be- .
(tween Miami and Lima, Peru,
|was 3473.40 while the carriers
‘|of his confederation charged ,
| $225.

’| He said Senator Smathers
“!should be more concerned with
“'the *“rate gouging” of Pan
Ll American and other association
carriers than with accusing the .,
Latin-American lines of “rate ,
cutting.”

“Since his law firm was re-
tained by Pan American, 3ena-
tor Smathers has had much to
'say about alleged ‘unfair com-!
'petition’ by Latin airlines
lagainst Pan American.” Dr. Be-
raun declared. “Indeed, he has
become the United States Gov-
“'ernment spokesman for Pan,
HoAm. e
Pan American said it had re-
ained the firm of Smathers.
hompson. Maxwell & Dyer of "
iami. :
he confederation headed by
Dr. Beraun is made up of car-
riers in Argentina, Brazil, Boli-
via, Colombia. Costa Rica,
Ecuador, Guatemala, Honduras,
Panama. Pern and Uruguay.
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AFTER 5 DAYS RETURN TO
4
Mr. Drew Peerson, Columnist
The "Washington Merry Go Round"
Washington,
D.c.
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How can Senator Smathers be fair

when he represents so many air carriers,
particularly when they might appear before
his Committee on Aviation, It is reported
that he represents some of the gon scheduled

€

operators such as Peninsular,

1.
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‘the passenger huiﬁm “two | - Back ' at At!ant!e- for &
weeks ago. - |fund, Delk.found th
Jack Delk, 1525 Biarritz Dr., closed. A sigh_said “Back in
Miami Beach, bought the tick- |five minutes.” But & W. An-
et Tuesday from Atlantic Air-}derson, assiatant manager of

—

«|coach” Agency, Inc, 328 E.{American Agency next
" Flagle,tSt. B ,;," door; said there’d -been no sign
of life around-Atlantid for days

% -phone

one at

nopuamanrorﬂimm. Atlantic’s M iam]
Continental Charters, = Inc., |didn't answer, and the

due to leave Miami from 20th |their Miami Beach office, 842 | Was supposed - h-ﬂ?n;?eik to
eninsular m‘&m;g{t
nAmnautlum%

discon- |

_St. Terminal for Clllea;o at | Washington ‘Ave.,
llp.m.l"riday i Sl ‘| nected. § :

#t ~worked too ' ! :}wi‘ﬂ'n
Southeast A‘irlinel Agency Ine.,
which changed its name to At-
lantic " !Aircoach A.gency, “Ine.,
from whom Delk baught l'us
ticket. - :

This mangement came to a
dramntlc end March- 14, Some
30 Chicago passengers were left
standing at the airport while
. Roy and H. B. Robinson, owners
- of Peninsular, scrapped with
Continental general : manager,
Wil.ham Newman. ' Newman
~and a Continental pilot filed
.eharges against the Robinsons,
. .key Continental
~and the com

_ passengers
; % Why Atlan
R e '--—-mm:m»mwm hfhequutimwhiﬁ:interests
A $42.90 Ticket to Where? = . &, md“a,.’-‘ﬁ""-m&-“s’i?:;‘i
4 el “.lu];mkic#zun?lappyow day, : e T
\ .l P e \ Wl ¥ %&t“ _.r G s 5t =2 \}
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olina, October 17, 1883; admitted to bar, 1904,
New Jersey; 1919, Florida. Preparatory educa-
tion, University of North Carolina {B.A., 1903);
legal education, L'nivcrsit:r of North Carolina
(LL.B., 1903). Member: Dade County Bar Asso-
ciation ; The Florida Bar.

Geo. M. Thompson (1875-1939).

John G. Thompson, born Bement, Illinois, Octo-
ber 23, 1906; admitted to bar, 1932, Florida. Pre-
paratory education, Umversity of Illinois and
University of Florida; legal education, University
of Florida. Member: Dade County and American
Bar Associations; The Flerida Bar.

Richards D. Maxwell, Jr., born Miami, Florida,
November 25, 1911; admitted to bar, 1935, Florida.
Preparatory education, Woodberry Forest School

and University of Virgimia (B.A., 1933); legal
education, Umversity of Virginia (LL.B. 1935).
Fraternity: Phi Beta Kappa. Member: Dade

County and American Bar Associations; The Flor-
ida Bar.

David W. Dyer, born Columbus, Ohio, June 28,
1910; admitted to bar, 1933, Miami, Florida. Pre-
paratory education, Ohio State University; legal
education, Ohio State University and John B. Stet-
son University (LL.B., 1933). Frafernity: Phi
Delta Phi. Member: Dade County (President,
1954—) and American Bar Associations; The
Florida Bar; International Association of Insur-
ance Counsel: American Judicature Society; Mar-
itime Law Association of the U. S.; Judge Advo-
cate General's Association.

George A. Smathers, born Atlantic City, New
Jersey, November 14, 1913 ; admitted to bar, 1938,
Florida. Preparatory education, University of
Louisville and University of Florida (B.A., 1936) ;
legal education, University of Florida (LL.B,

v, T o
. - -
. g s s )
. &
8R0 FLORIDA
Practice in all SMATHERS, THOMPSON, MAXWELL & DYER
S - f
c,;‘,’,'_’;mb:,'::?‘wf:f‘;‘:;‘}' ALFRED |. DU PONT BUNDING Telephone:
o mranet.| MIAMI 32, FLORIDA e
Admiralty
MEMBERS OF FIRM
Frank Smathers, born Waynesville, North Car- | 1938). Member of Congress, 1947-1950. U. S.

Senator, 1951—, Member:
sociation ; The Florida Bar.

George F. Meister, born Newport, Kentucky,
June 8, 1911; admitted to bar, 1936, Kentucky;
1937, Obhio; 1941 Florida. Pre ntory cdut:a-
tion, Lm\rersny of Notre Dame ( 1935) ; le-
gal education, University of Notre Dame (LL.B.,
1936). Member: Dade County, Kentucky State and
The Ohio State Bar Associations ; The Florida Bar.

E. S. Quick, born Brimfield, Illinois, June 22,

1901 ; admitted to bar, 1925, Florida. Preparatory
~ducation, University of Virginia; legal education,
University of Virginia (LL.B., 1924). Member:

Dade County and American Bar Associations; The
Florida Bar.

Douglas D. Batchelor, born New York, July 24
1921; admitted to bar, 1947, Florida. Preparatory
education, University of North Carolina (B.A,
1942) ; legal education, University of North Caro-
lina and University of Miami (LL.B,, 1947). Fro-
ternity: Phi Alpha Delta. Member: Dade County
and American g,ar Associations ; The Florida Bar;
Maritime Law Association of the U. S.

ASSOCIATES

Louis S. Bonsteel, born Decatur, Illinois, May
13, 1904 ; admitted to bar, 1930, Florida. Prepar-
atory education, University of Florida (A.B.) ; le-

| education, University of Florida (J.D, 1930).

retermities: Phi Alpha Deita; Phi Kappa Phi
}geﬂ;}ber: Dade County Bar Association; The Flor-
ida Bar

David S. Batcheller, born Miami, Florida, May
28, 1928 ; admitted to bar, 1950, Florida. Prepara-
tory educat:on. bmvtrllty of Florida; legal educa-
tion, University of Fior:da (LLB 1950) Fro-
ternity: Phi lsel Dade County
Bar Aassociation; The Flon& Bar

el

REPRESENTATIVE CLIENTS: Pan American World Alrways, Ioe.; Co-unll Cubana de Aviacien,

8. A., Transportes Aereas Naclonaies, 8. A.:
@ Constarricenses, 8. A.;

a‘ﬂtje Ltd.; The Netherlands Insurance Ce.:

fro
g
_.E_
g
7
?
zi

tion Co.; Smith’s Bain & Drydock Cv.; Dayiooa

Lineas Aereas de M A.; Lineas Aerems
Unlted States Aﬂltion Underwriters; Lloyds of I,onau:
Ameriea; Chubb & Son; Appleton & Cox: H. McGee & Co.; The Home Insurance Co.; Bun Insurance

Beaach Bost Worka

Martindale-Hubbell

LLaw Directory
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Dade County Bar As- e




Mr, Drew Pearson
1313 —29th St. N. W,
Washington, D, C,




Martindale and Hubbell - 1950 list for law firm
of Smathers, Thompson, Maxwell and Dyer (of which
George Smahhers 1s a mempber, his father Frank belng
the partner)

The clients as follows:

Pan American Airways Inc

Quaker City Fire and Marine Insurance Co

Sun Insurance Office Ltd

Chubb and Son

Appleton and Cox

W. H. McGee and Co

Metal Products Corp

Ena X Co Ltd

Florida Hill York Corp

Franklin Fire Insurance Co

Gulf Atlantic Transportation Co

Home Insurance Co

Palm Beach Marine Basin Inc

Ludman Corp

Marine Office of America

Town of North Miami

R. K. Cooper Inc

National Bank and Trust Co of Miami

Granite State Fire ax# Insurance co

Lumberman's Mutual Casualty Co

Hardvare Mutual Insurance Co of Miami

Precision Camera Corp

Fleetwood Hotel Co

Southern Radio and Television Co

\
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P. O. BOX 48-222
MIAMI 48, FLORIDA

July 19, 1961

Mr, Drew Pearson
1313 29th N.W, Georgetown
Washington, D.C.

Dear Mr. Pearson:

I was very much interested and happy to see your column in the
Miami Herald dealing with Senator George Smathers of Florida and his
efforts on behalf of Pan-American World Airways and other clients of
his law firm.

In line with your column you might find the attached photocopy
from the current (July 10, 1961) issue of Aviation Week most interest-
inge

Perhaps the most important item in the story quoting Smathers is
the sentence stating that he will seek cancellation of foreign air car-
rier permits held by carriers found to be cutting rates below IATA
standards.

For many years Pan-American and Panagra on their routes in South
America had been charging the highest air fares in the world averaging
10 cents per mile, even on their lowest class of fares.

This policy of charging abnormally high fares over a period of
years meant that only the wealthier people and diplomatic personnel in
the United States and Latin America could afford air travel, As a re=-
sult there was a vacuum created in the field of low cost air travel
which was filled by the emergence of privately owned, non-subsidized
airlines in Latin America which offered tourist (economy) class trans-
portation at fares which are within the reach of the masses in both
United States and Latin America.

Among the air carriers in this category are Peruvian Airlines,
Ecuatoriana de Aviacidén, TAN Airlines of Honduras and Panama Airways
(APA). These airlines, which are the official international flag car-
riers of Per(i, Ecuador, Honduras and Panama have for a number of years
been charging fares of approximately 5 cents per mile. These fares are
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up to 40% below fares charged by Panagra for tourist class service over
the same routes and using the same (DC-6) equipment.

Recently IATA agreed to lower its fares on certain Latin American
routes only because they were forced into doing so by the competition from
the independent non-subsidized Latin carriers.

Yet Senator Smathers would have all foreign airlines bringing their
rates up to IATA standards, thus cutting off low cost travel for the
hundred of thousands of both Latins and U.S. citizens who have been able
to afford trips between the United States and Central and South America
only because of the economy fares which were initiated by the non-IATA
Latin carriers.

Over the years Pan-American and Panagra have occasionally reduced the
fares, as they are doing at present, only to raise them up to high levels
once again after forcing a competitor out of business. In the U.S. Departe
ment of Justice Anti-Trust Suit (Civil Action No. 90-259 in U.S. District
Court for the Southern District of New York), against Pan-American World
Airways, W. R. Grace & Company and Pan-American Grace Airways, a copy of
which brief I left with you, there is a reference on page 134 to these
tactics as applied to Peruvian International Airways, which was forced out
of business in February 1949. The Justice Department said in this brief:

"By January of 1948, Panagra recognized that its greatest competition
on the west coast was being provided by PIA.

"After operating for less than two years PIA ran into financial dif-
ficulties, When Panagra became aware of this, it refused to increase its

rates even though they were absurdly low because it was afraid that such an
increase might result'in bailing PIA out'“,

There is a reference in this section of the brief to a letter written
by Campbell of Panagra in Lima to Roig of Panagra, New York, on February 4,
1949, in which he tells of having had a conversation with Tom Braniff in
Lima regarding the artificially low rate of exchange which both airlines
were using in order to actually sell tickets at fares which were as low or
lower than PIA., Campbell said in the letter with reference to Braniff:

"He then asked me if I did not think both Braniff and Panagra were
foolish to continue that practice, and I replied that, while I agreed in
principle, that was the case and while we might be willing to consider
changing it in the event that PIA should die, we consider it advisable
actually to see the corpse before seriously considering the matter...".

The Justice Department brief adds:
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"PIA finally give up the ghost in February of 1949, One of the
reasons it had failed was Panagra's willingness to lose money in order to
drive this competitor from the fields The fact that Panagra did lose
money in competing with PIA is set out in a letter from John Moore of the
Grace Agency in Lima to Panagra in New York in which Moore advises:

' « « Bearing in mind the currency loss we have suffered in fighting
PIA. And the currency loss which other competition in other countries has
forced us and still forces us to take. . .'".

These losses, of course, were paid by U.S. taxpayers through subsides
to Panagra.

President Kennedy, in his efforts to stop the outflow of gold from the
U.S. has initiated the "visit the U.S.A." program. Statistics of the U,S.
Immigration and Naturalization Service show that by far more Latins visit
the United States each year than U.S, citizens visit in Latin America.

If Smathers' plan to force IATA fares on Latin airlines were successful
it would mean that a great percentage of the Latins who now can afford to
visit the U.S. by paying economy fares could no longer do so if these fares
were raised to the TATA level.

It is interesting to note that among Latin airlines the IATA members
almost without exception are those carriers which are either Government
owned or Government subsidized, while the non~IATA Latin carriers are all
privately owned and non-subsidized.

Sen, Smathers! suggestion is rather absurd in view of the factthat the
bilateral agreements to which he refers make no mention of any requirement
prohibiting an airline of the United States or a foreign country from charg-
ing fares of less than a certain amount,

In addition, IATA has no official governmental standing and is merely
an organization of large international carriers which, for some reason, is
permitted by our CAB to fix fares at high levels.

I might point out that IATA cannot even enforce its high fares among
its own members, who have been guilty of the most flagrant type of rate cute-
ting and unethical competition in Latin America. This is borne out by the
following item in the July issue of Airlift Magazine (page 15):

"Rebates continue in South America. Latest IATA breeches action re-
sult in fines, some heavy, for almost every member carrier flying in and
out of South America. This was despite earlier agreement by all airlines
to stop rebating by one means or another. IATA's agents caught almost all
of them willing to sell tickets at discount."
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But even the official fares of IATA carriers are not consistent since
certain IATA carriers are permitted to charge less than the agreed high IATA
fares where it appears that by doing so they may be able to drive the independ-
ent, non-IATA carriers out of business.

For example, Panagra, LAN-Chile, and INI of Argentina are all IATA carriers.
Peruvian Airlines is non-IATA, Until May 15, 1961, the fares charged by these
four airlines for a round trip tourist class flight from Miami to Buenos Aires,
Argentina were as follows: Panagra - $780.40; LAN-Chile - $519,00; INI Argentie
na - $360,00; and Peruvian Airlines = $360,00.

Since May 15, 1961, when new tariffs went into effect, the fares for this
flight are as follows: Panagra and LAN-Chile - $492,00; INI Argentina and Peru-
vian Airlines $395,00,

The Peruvian Airlines fare prior to the entry of INI, and IATA member, was
lower than any other airline linking Miami and Buenos Aires. But it was INI's
rate cutting, with IATA blessings, that caused Peruvian Airlines to lower its
fare from $451,80 round trip to the uneconomical present fare of $395.00.

I might point out that Peruvian Airlines and other non-IATA carriers were
charging comparable low fares before INI went into business.

The story in Aviation Week mentions that Senator Smathers will invite CAB
Chairman Alan S. Boyd to join him when he speaks to President Kennedy about his
proposed new policy on international air transportation. It is interesting to
note that it was Senator Smathers who sponsored Mr. Boyd, another Miami attorney,
as a member of the CAB when President Eisenhower was in office,

After President Kennedy's election and at the urging of Senator Smathers, to
whom President Kennedy was politically indebted at the time, one of the new ad-
ministration's first appointments was the promotion of Mr. Boyd from CAB member
to CAB chairman,

The story also refers to the alleged economic effect which airlines operat-
ing below IATA fares are having on U.S. flag carriers. Senator Smathers never
gets around to mentioning that since 1949 Pan-American World Airways has re-
ceived 308 million dollars in mail pay and direct subsidies from U.S. taxpayers
and Panagra during the same period has received $15,800,000 from the United
States government.

Enclosed you will find a press release which refers to the petition which
Panagra now has on file with the CAB for a subsidy of $6,818,000 per year for
future years. This would include not only a 12 per cent guaranteed annual
profit of $2,795,000 but also $1,713,000 which they want U.S. taxpayers to pay
them each year so that Panagra in turn can use this to pay the government its
U.S. income taxes,
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The press release also gives information dealing with the amount of
stock which Pan American and Panagra own in Latin airlines in an effort to
control their potential competition in Latin America.

"Hoping you will find this material of some use and thanking for your
attention, I am, with best personal regards,

Cordially,
CIA. SERVICIOS AEROQVIAS, S.A.

Morty Freed
_/Dirgptor of Public RelatiGns

MF:ci



AIR TRANSPORT

Smathers to Ask New Foreign Air Policy

President Kennedy to be urged to take new approach
involving CAB review of all foreign carrier permits.

By L. L. Doty

Washington—President Kennedy will be asked to establish a new foreign
policy on international air transportation which would involve a fullscale
review by the Civil Aeronautics Board of current foreign air carner pernnts,

Sen. George A. Smathers (D-Fla.). a Icading opponent of State Department
policy on air transportation, had arranged last week to meet with the President
to propose the new policy. Sen. Smathers will invite CAB Chairman_Alan S.
Bovd and Federal Aviation Agency Admumistrator N . Halaby to join him in
the White House conference. Sen. A. S. \ike Monroney (D.-Okla.) also
may be a member of the group. SRS

cover any violations of bilateral air
transport agrecements that would require
amendment of permits.

His basic concern is the dwindling
U.S. share of trafic on international
routes. \What he wants is a formal
presidential policv that would grant the
CAB full authontv to revise air carner
permits in such a way that U.S. flag
carriers would be protected against in-
roads of foreign competition on overscas
routes serving U, S, gateways. He also

will seck_canccllation of foreign air car

ner_permits held by carriers found to
be cutting rates below TATA standards.

Sen. Smathers tcld Aviation Werk
he 1s now preparing a memorandum for
President Kennedyv in which major -
sues involved in the intermational air

based on the prnciple that the Presi-
dent has fuil power to amend anv or
Al air carner peniits Aow in effect and
that the CAB has the responability for

transport situation are outlined.
Sen. Smathers’ proposed  policy

mamtaming “constant sunvellanee™ of
foraign flag carner operations to nn-

Rusck Resigning as SAS President

Osle—Ake Rusck, president of the International Air Transport Assn.. is resigning
under pressure from his post as operating head of the finunciallv-pressed Scandinavian
Airlines System.

Rusck's iesignation as SAS president. which becomes effective this weck, was
announced here in a brief statement following a regular session of the board of
governers which said only that “according to an ugreemient at the mecting, Mr,
Rusck will resign.”

Swedish industrialist Curt Nicolin. president of ASFA. a major manufacturer of
electrical equipment, will step in on a temporary basis as carctaker president of the
airlinc. An SAS official said last week that the new president is “purelv on a loan
basis” until the board can name a permancnt president. and Nieolin innonnced that
he definitely intends to return to ASEA.

Rusck. president of SAS since Jan. 1. 1938, declined comment on anv futnre plans.
saying only that his first step will be a vacation. Prior to joiming the arline. he had
served as president of the Swedish Water Power Board.

His one-vear term as IATA president was due to expire with the installation of
new officers at the organization’s annual meeting this fall. SAS spokesmen sind they
coukd not speculate as to the effect the resignation wounld have npon Rusck’s statns
as JATA president. Thev added. however. that. to their knowledge. this marked the
first time an IATA president has left his airline position during hiv active term of
office with the organization. International Air Transport Assn. bvlaws apparenth do
not provide for the unique sitwation. An INTA spokesman in Montreal said the
agency would have no comment pending i policy studs

Rusck had been under fire in the Scandinavian press since SAS's financial plight
became known earlier this vear (AW Feb. 13, p. 47 Mur, 200 p. 341 Crippled by
costly route cxpansions and the purchase of new medinm- and long-range jet equip-
ment and the nccessarv support facilities. the airline lost approximately S16.5 il
lion during its last fiscal year.

With prospects almost as bleak for the present vear, SAS was forced to ask the
three Scandinavian governments concerned for funds to double its basic capitaliza-
tion, and the parliaments of Sweden, Denmiark and Norwav recently voted a total of
$40.9 million for this purpose (AW Junc 26. p. 39,

In an effort to cut back on expenditures, the airline alreadv has severed most of its
connections with Guest Aerovias de Mexico, S. A. Monetary and equipment loans
to Guest to help the Mexican carrier establish 3 mid-Atlantic route to Europe had
proved to be a heavy financial drain on SAS.

Scn. Smathers fecls  stronglv  that
routes anthorized n foreign air carrier
permits exceed those, in many cases, in-
tendcd in bilateral agreements and that
immediate adjustments should be made.
iy “get-tough™ approach to the bk
lateral 1ssne stems from impatience with
the manner in which the State Depart-
ment has negotiated agreements with
forcign governments and the wav the
agreements hive been carried out.

Congressional Discussion

International air transportation prob-
lems have prompted an  increasing
imount of congressional floor discussion
1 recent weeks, bnt most observers feel
that vers Tittle will develop from the
present furor. There have been several
resolutions and a bill introduced ths
rear in Congress on the issuc, but the
Smathcrs move is the first tangible con
gressional action taken in response to
picas of V.S, flag carriers for govern-
munt assistance m halting growing com-
petition on imternational routes.

Although Sen. Norris Cotton (R-
NI has treduced a resolution calk
mg for an inveshigation of international
avution, hearings will not be scheduled
at last during the current session of
Congress Later. Sen. Andrew F. Shoep-
ped (REKandd introduced a bill which
would  require that all  international
agreements he sent to the Senate for
iihfication as treaties,

Similar legislation has been  intro-
duced on several occasions in the past
withont drawing favorable action. !r;:w-
ever, because of the wide publicity at-
tached to the international air transport
issue i recent weeks, the Shocppel hill
v teceving strong Scnate support.

Members of the Senate Commerce
Commuttee. to which the bill has been
referred, are optimistic over the pros-
pects of it becoming law. In general,
the airline industry 15 not expected to
give the bill its support because of a
sharply divided opimion as to whether

AVIATION WEEK, July 10, 1961
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bilateral agreements should be han-

de:n’;n the Senate.

irlines opposed to the bill feel that
bilateral o2 ts would get short
shrift in the Semate because air trans-
port issues would normally be over-
shadowed by more compelling foreign
policy matters. In addition, a number
of airlines are satisfied with the present
formula of executive approval of bi-
lateral aﬂtemmts.

Sen. Shoeppel’s proposed bill is de-
nffned to fmt a “‘check” on giving
“toreign airlines traffic rights which are
many times more valuable than those
obtamed for U. S. air carriers.” In
effect, the bill provides that before the
CAB could issue a foreign air carmier
permit, it would have to determine that
the permit is authorized by the previous
agreement or by a treaty ratified bv the
Senate.

In essence, Sen.
headed a s

Smathers, who
tal Commerce subcom-
mittee in (957 on international air
agreements, supports the Bermuda
pnnciples, calls them "a logical, rea-
scnable compromise of two opposing
ﬂ\;1mphics' that "?rowded a sound

is on which the airlines of two coun-
tries could operate in an orderly, effec-
tive manner and offer efhcient service
to the public.”

Sen. Smathers feels, however, that
the U. S. has failed to enforce the ap-
plication of these principles to the dav-
to-day operaticns of foreign carriers fly-
1ag over routes granted by the U. S
la 2 recent Senate speech. he said: “The
consequences of this failure to uphold
the principles has been the steady,
slarmmyg decline in the position of the
Amcrican international carriers.”

On this point, Board Chairman Boyd
1s mot entirely i agreement. He is on
record as stahing that the Bermuda
principles “are subject to serious criti-
csm today, and it is questionable in our
minds whether we can hold on to these
principles.”

Sen. Smathers’ interest in taking ac-
_hom__against _rate-cutting lies _in_the

economic effect of air carners. operating

m the Latin Amencan area at fares be-
low International Air Transport Assn.
5, 1 ving on U, S. flag carriers.
He contends that the President has full
authority to cancel the nghts of these
a:rlines to operate into points in the
U S
However, the Board. in its own
words, says its power in mternational
ate-making “is limited to passing on
hether the [IATA] agreements arc
- nsistent with the public mterest and,
those grounds, to either approve
' em or disapprove them.” It adds. by
~wntrast, virtually all foreign nations
«+orcise direct control over the rates
‘ their own air carmers as well as car-
-5 of other nations whom they have
nsed perate to and from their
¢+ 'torics v uding U S.-flag carners.”
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CAB Merger Policy Clarification
Anticipated in N.Y.-Florida Case

Washington—Clarification  of the
Civil Aeronautics Board’s long-range
policy on airline mergers and competi-
tion is anticipated in the Board’s han-
dling of Northeast Airlines’ request for
renewed authority to operate its East
Coast routes to Florida.

The New York-Florida renewal case,
originally scheduled to concem only the
issue of Northeast’s authority to serve
the New York-Florida market, has been
made considerably more complex by a
Board decision to include the question
of whether the airline should be merged
with a stronger carrier (AW June 19,
p. 39).

As an initial step in this direction,
CAB has asked all trunk airlines for de-
tailed traffic and revenue projections for
1963, based on the assumption of a
merger with Northeast.

Airlines hoping to enter the Florida
market have primanly taken the direct
course of fling formal applications for
new routes from Boston or New York to
Florida and requesting that thev be con-
solidated as part of the renewal case
Little intcrest in a merger possibility
was expressed by anv of the carners
with the exception of Pan American
World Airwavs. which emphasized that
any such union should be conditioned
on permitting Pan American to transfer
Northeast’s local service and New Eng-
land routes to a local service airline.

Route Competitors

Competitors of Northeast on the
Flonida routes made it clear that they
intend to block any CAB approach that
could lead to a merger for Northeast or
renewal of its Florida authontv, which
thev contend has diluted trafhc and
placed all three airlines serving the mar-
ket in critical financial condition

Their major line of attack will con-
cern a detailed outhne of the progress
alreadv made on a proposed merger
between Trans World Airlines and
Northeast, with particular cmphasis on
the current status of stock ownership
between Northeast and the Atlas Corp..
which controls the carrier, and on what
optional  stock  benefits  might  be
planned for officers of the two com-
panies if a merger is contemplated.

Pan Amenican, along with Pan Amer.
ican Grace Airways and Braniff Air-
wavs, justified its bid for the New
York-Flonda route on grounds of its
importance in channeling trafhic be-
tween New York and Latin America.

Renewing Northeast's authonty or
giving the route to another domestic
carner, Pan Amernican said, would re-
duce the international support nceded

to conduct a profitable operation at a
time when more effective competition
is needed against foreign competition.

CAB “side-stepped” this idea when
it granted the route to Northeast in
1956, and has since failed to realize any
of the progress on which it based the
approval, the airline said,

Panagra, which was a participant
in the original New York-Florida route

roceeding, also filed for a New York-
Miami route to permit it to make maxi-
mum use of its schedule of 12 weekly
flights to South America and eliminate
its current interchange agreement with
National Airlines between Miami and
New York.

“Severe foreign competition” was
also cited by Braniff as the major reason
for applying for a New York-Washing-
ton-Miami route, which it now serves
under an interchange agreement with
Eastern Air Lines. Access to New York
from Flonda 15 “vital” the airline said
in emphasizing its need for more long-
haul markets.

Trans World Airlines filed a short
application asking for a Boston-New
York-Miami route, making no com-
ment on issues to be considered under
Northeast's renewal proceeding. North-
west Anrlines also has asked for the
Florida route. American. United and
Delta have asked to intervene in the
case.

Eastern and National presented the
strongest oppositions to Northeast's
bid for renewal, with Eastern concen-
trating on disclosure of all fimancial
dealings concluded between Northeast
and the Atlas Corp. Requesting such
information as a stock option list show-
ing the amount of unissued stock which
mayv be held in resenve for the possible
beneht of executives of either com-
panv, Eastem wants an exchange of
exhibits by Aug. 11 and a heanng by
Sept. 5.

in a similar request. National re-
minded CAB that the Board has al-
ready stated its concern about North-
east’s financial condition and expressed
a determination “to avoid. if possible,
being confronted with another situa-
tion like United and Capital.”

National suggested that the scope
of the renewal case be enla and
all issues clanfied. The Board should
also examine the possibility of suspend-
ing Northeast’s permanent o ting
authority and dividing its New Englan
routes, with the Boston-Montreal non-
stop route shifted to Eastern, New
York-Boston transferred to Allegheny
and the remaining routes going to
Mohawk Airlines.
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Miami, Florida
July 14, 1961

FBR DIATE SE

Three independent latin airlines today refuted statement made
yesterday by a spokesman for Pan American World Airways and Pan
American Grace Airways (Panagra) regarding the U, 8., carriers' stock
in Latin airlines, U. §. subsidies and air fares,

The Pan American and Panagra statements were made in reply to charges
made by Aerolineas Peruanas 8., A, (Peruvian Alrlines), Ecuatoriana de
Aviacion and TAN Airlines, the international flag air carriers of Peru,
Ecuador and Honduras, that Pan-Am and its subsidiaries are trying to
create an .qir monopoly in Latin America by foreign Latin competitors out
of business,

The Pan American spokesman had said that almost every statement
by the Latin carriers was umtrue,

Today a spokesman for the three non-subsidized Latin airlines came
back with replies to the points made by Pan American,

Pan American said that the charge that they and Panagra try to buy
control of latin airlines when they appear to be growing inte serious
competitors was untrue, They said that Pan American helped organized
some Latin airlines as long ago as 1930 by buying stock in them but has
been disposing of its purchases and making no new investments for years,

"less than eight months ago Pan American obtained 25 per cent of the
stock in ALA-RUSTRAL, a new airline in Argentina formed through the merger
of two independent companies which were about to be forced out of business,
Pan American ownership of this stock is a matter of record.

"As recently as May 17, 1961 the Buenos Aires newspaper, Critieca,
quoted Argentine Congressman Carlos H, Perette as stating that he ‘would

question the merger of the privately owned airline, ALA~AUSTRAL with
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Pan American, an organization which is monopolistic and has decided to
destroy all the sovereign flag carriers of Latin American countries'”,
Records of the U, 8, Civil Aeronautics Board", said the spokesgan
for the three Latin airlines", show as of January 1, 1961 that Pan
American World Airways now owns 38,1% of Avianca, the Colombian inter-
national airline; 37.97% of Servicio Aereo de Wonduras; 35% of Mexicana
Alrlines of Mexico; 33.3% of LACSA Airlines of Costa Rica; 337 of
Compania Panamena de Aviacion of Panama; 307% of AVENSA Airlines of
Venezuela; 14.47% of Aerotramsportes Litoral of Argentina and 147%

Ly

of LANICA Airlines of Nicaragua.
e

"In addition Panagra in turn owns 21.47% of Lloyd Aereo Boliviano
of Bolivia and 19.1% of Faucett Airlines of Peru, This does not indicate
that they are disposing of their interests in Latin Airlines,"

In response to the charge that their methods of foredgg the Latin
carriers out of business include additlon of extra umprofitable flights,
Pan American said the number of its flights to Latin countries are controlled
by those countries and could not be changed by th; airlines even if they
desired,

"U., 8., airlines operating in Latin America have taken the position for
some time that officials of Latin countries do not have the autherity to
limit the number and frequency of their flights", said the Latin airlines.

"But even if they acecept this authority it would be quite easy for
them to receive permission to reduce the number of their flights",

Pan American and Panagra did not deny the statement of the Latin
carriers that Pan American had ructived 230 nillien dollars in subsidies and

mail pay from U, 8, taxpayers since 1949 and that rlnnsta reeaived 13,5

N

-1111¢n dollars from the United Statel during :hc same pariod.

However, the Pan American spokesman said that neither Pan American

nor Panagra have received ony govermment subsidy since October 1956,



The spokesman for the Latin carriers commented:

"They de not tell the American public that Panagra now has pending
before the U, 8, Civil Aeronautics Board an official request for
U. S. subsidy payments which was filed October 3, 1958 (CAB)docket 9905).

In this paziti.on Panagra asks a subsidy of $6, 818 .000 per year for i.'uturc

=
T i

years ans in faet even asks that the subsidy should inélude money wh:l.eh
Panagra can use to pay its U, S, income taxes,

"In this request Panagra said that they need $2,301 000 each year

T e

to reach the break-even point, plus &gn.m for U. 8. income taxes and

$2,795,000 which is the amount required to give it a guaranteed annual
12 per cent profit on its investment, Panagra noted in its petition that
even though it was customary for the CAB to grant a guaranteed profit of
9 per cent a year or less to U, 8, airlines, Panagra felt that 9% was
inadequate in their case and asked for a 12 per cent ammual profit,
"They also do not tell the public", said the spokesman for the
non-subgidized Latin carriers, "that in 1958 Panagra applied teo the CAB
for an increase in its subsidy, which had previously been at the rate of
$2,502,000 a year, but unfortunately for Panagra, the CAB found upom in-
‘vestigation that in-t.endl gf losing money as they had claimed Panagra
actually showed a profit of “ 179 ,000 during thc period from Janmy,

1955 to September, 1957. As a result, instead of increasing the Panagras

lnbs:ldy as rbquaated, the CAB reduced it.

“"However the CAB notified Pamagra on April 12, 1961 that its pending
subsidy request would not be decided until the completion of the U, S,
government's Anti-Trust Suit Against Pan American, Panagra and W. R,

Grace and Company. This case was recently won by the government and there

are indications that Panagra's subsidy will acted upon shertly’.

MF/ave
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memo on Smathers voting record

Areaz Redevelopment S. 1- Federal Ald to Depressed Areas, passed

B

Senate 63 to 27 on March 15. Provides $394 million in Federal
ald to attract new industry and commerce to economically dlstressed
areas -

Smathers voted against. He was one of 11 Democrats S
i

to do E!o.r

kit
Forty-eight ems@@# of the Democrats voted to support this
Presidential recommendation. Six Democrats and 4 Republicans did

not vote.
Smathers voted against Administrati on wish for passage.

Unemployment Compengation: extension -- extends the berneflts up to

13 weeks for those persons who have exhausted thelirs under State
and Federal unemployment programs -
Passed Sera te Mar. 16 by 84 to 4.

Smathe rs voted for this Presidential recommendatione

¢'-—'—-—..___
55 owm@@f of the Democcrats voted for this as did 29 Repub-

licans oWEESefwmmemiosubldesns . Democrats Byrd of Va. and

Thurmond voted against it along with two Republicans. & Democrats

and 4 Republicans did not vote.
Smathers foted for passage with the Administration

Minimum Wage - Failr Labor Standards Amendments- passed the Senate

Apr. 20 by 65 to 28.
Smathers voted for it. Vote was 51 Democrats ogge for
and 14 Republicans UM against.

Bill would establish a $1.15 andhour for first 2 years,
then $1.25 pegy
&inning 18 monthg $ter the



" 7=11-51 Smathers-2

then $1.25 beginning 18 months later after the effective date of
the measure - would affect approximately 23.9 million workers.

Incidentally, W amendment to this bill.

The Smathers amendment would exempt lsundries and drycleaners from
f
coverage under the bill on the grounds that laundries are Xk= in

the lowest income brackets with less than a 2% return on investment.
This amendment was rejected 52 to 45 with Smathers naturally, voting
for it. 42 Democrats cugmlF voted against it.

Smathers voted for passage with the Administration position

School Agsistance Act - appropriates $850 million annually for

3 years (total $2.55 billion) - passed Senate May 25 by 4S-34 with
Smathers voting for it. 41 Democrats om@Es voted for this
Presidential recommendation as did 8 Republicans.u Not voting 17 of
which 12 were Demccrats znd 5 Republicans.

Smathers voted for passage with the Administration

Housing Act S. 1922- authorizes $6.14 million- in most extensive

program ever enacted by Congress - passed Senate 64 -25 on June 12

with Smathers voting for this Presidential recommendation,ssedhed

L L2
%‘Democrats and. &l 12 Republicans. Not voting 11 of

which 5 were democrats and 6 Republicans.

Smathers voted for passage with the Administration
T R (S

Federal Aid to Highways passed by voice vote in Senate on June 15.

Feed Grain Program REEE - a l-year emergency price support for the

'61 corn crop at $1.20 a bushel, etc.- passed Senate 52-26 on Mar. 10
Not voting 22 of which Smathers was one of the 16 Democrats and 6

Republicans to miss. Smathers was paired for. OEEEE 41 Democrats
=S

supported the bill and wew&PEESr 18 of the Republicans voted against.
Smatherg paired for bill in line with Administration position.
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SEC Rgorganization: S Res. 148 disapproving Reorganization plan
pagsed Senate June 25 52-38. Smathers zlong with Javits voted for

the resolution, dissappro lan 1. Yeas found 18 Democrats o
‘-_*'_—-u

#¥ voting with 34 Republicans : o i
Smatl!ers voted against the Administration position.
Socl

Social Security Amendments HR 6027 increased benefits to 4.4 million
e

persons totaling $800 million in first year. passed Senatgg%%:o
with Smathers voting for it as did 57 el of the Democrats voting
and 33 Republicans. Not voting 1?)of which 7 were Democrats and

3 Republicans.

Smathers voted with the administration for passage.

Feder Iy
‘!!!gf%% Trade Commission Reorganization: S. Res. 147 idsapproving

plan 4 - Disapproval rejected yeas 31, nays 47, not voting 22.

Smathers was one of 4 Democrats to vote yes on disapproving

R e RS
~ the resolution. 27 Republicans also voted yes. 47 Democrats voted

nay without a single republican joilning them. 13 Democrats did not

vote and 9 Republicans did not vote.
June 29.
Sma thers voted against the Administration position, in the Senate /

Nominations:
Charles Meriwether , director Export Import Bank.- confirmed 67 to 18

with 15 not voting.sfxwkkzsx Smathers did not vote, but paired for the

hlern

4~ oA which Administration wanted.

was the qnly Demograt to vote against the Administration's nominee.
as did 26 Republicans.

WHoward Morgan confirmed Jure 13 57-27 with 16 not voting. Smather

Not voting 9 Democrats and 7 Republicans. 55 Democrats and 2 Repub-
licans voted for Morgan confirmation.

There was no tabulation of the Swidler nomination - only a volce vote.

=
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According to the above Smathers would be agalnst the

Administration 4 times and for it 7 times.

3* 3 *



George Allen, golfing partner of ex-President Eisenhower,
ugeéd to boast that he was a director of forty corporations and
on one occasion sm told e propsecti e lew client that the
Presicent"doesnt tie his shoes in vhe merningng without consulting me.

George Smathers. the handsome senatur from Florida hasnt
and onetime golfing pertner of kas President Kennedy,

been making any known public boasts,but his list of law clients
which could almogt rival the corporate connecticns ©of the golfing
partner of Gen.Eisenhower.
in types of
Many of them im are sfzxaxnatmwrez in buciness easily
effected by the Swex very important coumittees on which
This presents a prahin to Kennedy , and is one reason
for the detecteble coolness between the White House and the man who
was an usher at the President's wedding.
Here are some of the clients listed by the Smathers's
law firm in the law director Martindale=Hubbels
Western Union- regulated by the Federal Communications

Commissiun. Sen.Smathers sits on the Interstate Commrce committee

which confirus FCC commissioners and ya initiates legislation
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604 AINSLEY BUILDING <« MIAMI 32, FLORIDA +« FRANKLIN 3-7328

Miami, Florida
July 5, 1961

Mr. Drew Pearson
1313 29th N. W., Georgetown
Washington, D. C.

Dear Mr., Pearson:

I want to take this opportunity to express my gratitude to you for the
hospitality which you extended to me in having me to lunch at your home
last week and for your interest in the material which I presented to you.

As your secretary probably told you I left some photostats with her of
clippings from the Washington Star and the New York Times which clearly

show that while George Smathers' law firm is receiving legal fees from

Pan American World Airways and from the Seaboard Air Line Railroad, he

has been serving as Chairman of the Senate Subcommittee on TranSportation,
has been making speecliés on bBéhalf of the interests of Pan American and
Seaboard, and, in the case of Seaboard has even introduced and steered to
passage legislation which is of great benefit to the clients of hHiis: law f£irm,

To further document this case of conflict of interests I think you might be
interested in the complete text of a news story which appeared in the Miami

News on May 16, 1961 and excerpts from an editorial in the Miami Herald of
May 22, 1961,

The Miami News article did not carry any by-line or wire service credit,
and I assume it was written by a staff reporter, The complete story read
as follows:

SMATHERS RAPS
AVIATION POLICY

Competition by foreign flag airlines which do not have
comparable economic problems are responsible for severe
losses to the U, S, aviation industry, Senator George
Smathers said today.

The Florida junior senator pointed out that the latest

"furloughing" of 250 Miami maintenance employees by
Pan American World Airways in part resulted from competition.

“Siciliging in Tociicsel SHypoomonts betooon Aloarlisos ond Mudis”
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He said he has previously protested to the
State Department and CAB the making of "Filateral
Alr Agreements'', " == =

a

Ranking member of the Senate Aviation Subcommittee,
Smathers said in a May 3 speech on the senate floor:
"American air carriers are operating under handicaps
which are the outgrowth of failure by our State Depart-
ment to maintain a firm, established policy awarding
air routes, and failure to see that legitimate economic
interest of U, S. airlines are probably protected',

He cited statistics showing that in 1948 U. 5. lines
carried 73 per cent of all air traffic on the North

Atlantic. This volume had dropped to 53 per cent by
1955, and now stands at only 40 per cent.

Mr. Pearson, I am sure that you understand that there is nothing wrong

with the bilateral air agreements since they provide for the same rights

for U, S, airlines as for the airlines of the foreign country with whom

the State Department has negotiated such an agreement, If there is anything
wrong with them it is that Pan American did not anticipate that other nations
would so quickly reach the point where they could afford privately and
government owned international airlines which would eventually offer competi-
tion to Pan American. As for the statistics quoted by Smathers it is quite
logical that the U, 8, airlines carrying 73 per cent of the North Atlantic
traffic in 1948 since this was just after world war II and most of the
European nations were recovering from the war and in no position financial-
ly to operate or subsidizes international airlines, Now that they have re-
covered they and almost every other nation with any feeling of national pride
operate either government owned or subsidized lines or have designated pri-
vately owned airlines of their countries as their intermational air flag
carrier, Tis reference to the "furloughing' of 250 Pan American maintenance
emp loyees in Miami was strictly a way of helping Pan American in its public
relations in this area since no one likes to see large payrolls lost,
Actually foreign competition had little to do with this matter, The employees
were furloughed as a result of the change-over from a great number of piston
aifcraft to a much smaller number of new Jet planes. R

The Miami Herald editorial of May 22, 1961, said in part:

(Smathers)

«». 'Cold his colleagues the other day" increased foreign
competition is the result of 'peculiar handicaps' based

on our airlines by our own government to the advantagze of
competitors,

"These handicaps,' said the senator, "are the outgrowth
and consequence of a failure on the part of our State
Department to maintain a firm, established policy in
awarding air routes and a failure to see that the legitimate
economic interests of U. S, airlines are properly protected.
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"The major reason for our decline in international

air carriage', the senator stated, "can be found in

the bilateral air agreements the State Department has
negotiated with foreign governments and the way these
agreements have been carried out, Our negotiators have
disregarded principles of equity and reciprocity and have,
in effect, offered to foreigm carriers a silk purse in
return for a sow's ear”,

Just to give you an idea, Mr, Pearson-of what a foreign airline is up

against in trying to compete with Pan American or its subsidiaries, let me
say one instance. lLast Friday, June 30th, Jerrold Scoutt, Jr. Washington
attorney for Aerolineas Peruanas, S,A. (Peruvian Alrlines) filed a complaint
by—igfgg%gg_éizlinﬁﬁ_gith the CAB charging Panagra witirmumerous—violations
of Tateral air agreement between Peru and the United States, One of
the interesting things about this complaint was that except for supporting
statistics it was almost word for word the same complaint which Pan American
World Airways recently filed against KIM, the royal dutch airline and SAS,
the Scandinavian airline., In fact the Peruvian Airlines brief even quoted J

the same authorities as were quoted in the Pan American brief,

pm——
When Mr, Scoutt delivered the brief to the CA® Friday at 3.p.m. I immediately
took copies of the brief plus an accompannying sheet of background information
concerning the complaint, ownership and routes of both Peruvian airlines and
Panagra and other pertinent data, to the Washington Bureaus of both Associated
Press and United Press International as well as the Washington Post. As of
this date I have not seen one word mentioning this serious charge in any
newspaper, As a former newspaper man, and not as a public relations man, I
am convinced that when a foreign airline charges the largest U, S. international
airline with violations of an international agreement that such charges, es-
pecially when filed offieciallywith an agency of the U, 5, government, cons-
titute a fairly decent business news story. lLast Saturday and Sunday in the
New York and Washington papers although there was no mention of this story there
was a good size story on had joi he many other
applicants who want the New York-Miami route of northeast airlines in the event
that TAB does not remew northeast's permits on this route, While I grant that
this is of interest to a lot of people it involves something which is very
nebulous as compared to the Peruvian Airlines complaint.

I am trying to secure additional clippings and quotations wherein Smathers
had something to say about U, S, international airlines or railroads.

Just to set down in writing the information which I gave you orally last week,
the 1961 Mortindale~Hubbel Law Directory, volune I, page 596 lits George A.
Smathers as one of the principals in the Miami law firm of Smathers, Thompson
and Dyer, Iisted as "representative clients" of the firm are:



INTER-AMERICAN ADVERTISING,INC.

Mr, Drew Pearson July 5, 1961

Seaboard Air Line Railroad Company, Pan American World Airways, Inc.,
Lineas Aereas de Nicaragua (lanica, the Nicaraguan international airline
owned by the Somoza dictatorship), Western Union Telegraph Company,
United States Aviation Underwriters,' Lloyds of london, Gulf 0il Corporation
and W. J. Roberts and Company, A total of eight living partners inm Che i
are listed and Smathers' name is second after that of John G. Thompson. On
page 1221 of the same volume where biographical data is listed for the in- [!
dividual principals or partners in the largest law firms in each state the
biography on George A, Smathers includes the notation: 'Member of Congress
1947-1950, U, S, Senator 1951", g

e ———————————
The report of Pan American World Airways, Inc,, on salaries, bonuses and
expenses for the year ending December 31, 1960 show a payment to Smathers,
Thompson and Dyers for legal fees in thq_ﬁﬁﬁﬁgt_nﬁ_512+é2§. The Paném report
for the year ending December 31, 1959 lists payment of legal fees to the
same firm in the amount of $25,780. Pandm listed payments to the firm in
legal fees are $12,547 for the year ending December 31, 1958, I believe that
Smathers' firm took on the Pan American account in the later part of 1957.
However, since the CAB reports only require listings fees paid during the
excess of $5,000 it is quite possible that they were paid something in 1957
although there is no listing of this in the report for the year ending
December 31, 1957,

I am not aware as to whether or not the Inter-State Commerce Commission
requires railroads to file similar reports. If they do, it will interesting
to see how much this law firm has been paid in recent years by Seaboard Air
ILine Railroad Company.

Hoping that you will find it possible to use some of the material which I
left with you concerning the great damage which is being done to our re-
lations with Latin America due to the black jack methods of the State Depart-
ment in many areas on behalf of Pan American, and thanking you again for your
courtesies to me, I am with best regards,

Cordially,

INTER- CAN ADVERTISING, INC.

MF/ave



June 30, 1961

BACKGROUND INFORMATION

The attached Complaint by Aerolineas Peruanas, 3. A, (Peruvian Airlines),
charging Panagra with repeated violations of the Bilateral Air Transport Treaty
between the United States and Peru was filed today with the Civil Aeronautics
Board.

Peruvian Airlines is a privately-owned Peruvian company controlled by
citizens of Peru. It has no connection with the Peruvian Government and has
never received any type of subsidy payments from the Government of Peru,

The President of Peruvian Airlines is Dr. Maximo Cisneros of Lima, Peru,
who is also President of the Peruvian National Bar Association.

Peruvian Airlines is Peru's only international-flag carrier airline.

Peruvian Airlines has two principal routes. One is from Buenos Aires,
Argentina to Santiago, Chile; Lima, Peru, Panama City, Panama and Miami,
Florida., The other route is from Lima, Peru to Tegucigalpa, Honduras and
Mexico City, Mexico.

Despite the fact that it is non-subsidized and not affiliated with the Peruvian
Covernment, Peruvian Airlines has {from its inception offered tourist service
which is identical with that offered by Panagra and other IATA carriers on its
routes at fares of up to 40% less than such subsidized or Government-owned
competitors.

Panagra is a United States airline in which 50% of the stock is owned by
Pan American World Airways and 50% is owned by W. R, Grace and Co.

In the years since it began operation, Panagra has received many millions
of dollars in direct subsidy from the United States Government, It now has on
file with the Civil Aeronautics Board a request for additional annual subsidies
which, if granted, would provide Panagra with guaranteed 12% annual return on
its capital inve stment.

Panagra's principal routes serve the west coast of South America from
Panama south to Argentina, Recently, Pan American World Airways filed
Complaints with the Civil Aeronautics Board in which it charged that KLM, the
Royal Dutkh Airline, and 3AS (Scandinavian Airlines System, Inc.) were in violation
of existing Bilateral Air Tansport Treaties between the United States and Holland



and the United States and the Scandinavian pations. Pan American World
Alrways said the basis of these violations was excessive business by Ki. M
and SAS in third country (Fifth Freedom) Traffic. Pan American pointed
out that under the Bilateral Treaties, the principal business of airlines of
each country is transporting passengers to and from the two countries in-
volved, and not principally engaging in traffic irom one of the two countries
invelved to a third country,

The Co : plaint of Peruvian Airlines against Panagra is almost identical
with that of Pan American against KLM and S3AS, except that in this instance,
it deals with excessive Fifth Freedom Traffic by a United States carrier in
Latin America.

Information Submitted By:
MORTY FREEDMAN
Director of Public Relations
Peruvian Airlines

MEtropolitan 5-6989
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BEFORE THE
CIVIL AERONAUTICS BOARD
WASHINGTON, D.C.

In the Matter of the Complaint and
Motion of

AEROLINEAS PERUANAS, S.A.
Docket
against Pan American-Grace Airways,

Inc., under Sections 401(g) and 1002(a)-(c)
of the Act. :

COMPLAINT AND MOTION OF

AFROLINEAS PERUANAS, S.A.

Aerolineas Peruanas, S.A. ("APSA"), acting pursuant to Sections
401(g) and 1002(a) of the Federal Aviation Act of 1958, respectfully requests
relief hereinafter stated against Pan American-Grace Airways, Inc. ("Panagra'),
and in support thereof, respectfully shows as follows:

1. APSA is the holder of a Temporary Foreign Air Carrier Permit issued
by the Civil Aeronautics Board pursuant to Order No. E-15538, served July 1k,
1960. The aforesaid Permit authorizes APSA to engage in the air transportation
of persons, property and mail between points in Peru and Miami, Florida, by way
of the intermediate points Guayaquil, Ecuador, Panama City, Panama, and
Barranquilla, Colombia.

2. Panagra is the holder of a Certificate of Public Convenience and
Necessity authorizing air transportation with respect to persons, property and
mail between the Canal Zone and certain points in South America including points
in Peru. This Certificate is necessarily subject to all spplicable provisions
of any treaty, convention or agreement affecting international air transportation
to which United States and Peru shall be parties. The exercise of the privi-
lege granted by the Certificate held by Panagra is also subject to such reason=-
able terms, conditions and limitations required by the publiec interest, as may
from time to time be prescribed by the Board.

3. The Agreement to which this Certificate is subject, insofar as it

authorizes transportation to and from Peru, is the United States-Peru Air
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Transport Services Agreement, entered into force December 27, 1946, and hereinaf-
ter referred to as the "Bilateral". The Annex to the Bilateral provides in part
as follows:

"It is agreed between the contracting parties:

"A, That the airlines of the two contracting parties operat-
ing on the routes described in this Annex shall enjoy fair and
equal opportunity for the operation of the said routes.

"B. That the air transport capacity offered by the airlines
of both countries shall bear a close relationship to traffic
requirements.

"C, That in the operation of common sections of trunk routes
the airlines of the contracting parties shall take into account
their reciprocal interests so as not to affect unduly their
respective services.

"D. That the services provided by a designated airline under
this agreement and its Annex shall retsin as their primary objec-
tive the provision of capacity adequate to the traffic demands
between the country, or points under its jurisdiction, of which
such airline is a national and the country of ultimate destination
of the traffic.

"E. That the right t0 embark and to disembark at points under
the Jjurisdiction of the other country international traffic
destined for or coming from third countries at a point or points
hereinafter specified, shall be applied in accordanne with the
general principles of orderly development to which both Govern-
ments subscribe and shall be subJject to the general principle
that capacity shall be related:

"L. To traffic requirements between the country of origin,
or points under its jurisdiction, and the countries of destination.

"2. To the requirements of through airline operation, and

"3. To the traffic requirements of the area through which
the airline passes after taking account of local and regional
services.

"F. That the determination of rates to be charged by the
airlines of either contracting party between points under the
Jurisdiction of the United States of America and points in the
territory of the Republic of Peru on the routes specified in this
Annex shall be made at reasonable levels, due regard being paid
to all relevant factors, such as cost of operation, reasonable
profit, and the rates charged by any other carriers, as well as
the characteristics of each service.

"G. That the appropriate aeronautical authorities of each
of the contracting parties will consult from time to time, or at
the request of one of the parties, to determine the extent to
vhich the principles set forth in paragraphs A to F inclusive
of this Annex gre being followed by the airlines designated by
the contracting parties. When these authorities agree on fur-
ther measures necessary to give these principles practical appli-
cation, the executive authorities of each of the contracting par-
ties will use their best efforts under the powers available to
them to put such measures into effect.”
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The stipulated routes to which these provisions apply in the case of Panagra are
the following:

"United States and/or the Canal Zone to Talara, Chiclayo, Lima and
Arequipa; and beyond Peru, to points in Chile and Bolivia or beyond".

L. The portions of the Annex of the Bilateral quoted in the preceding
paragraph are not unique to this particular Air Transport Agreement. They are
the outgrowth of the Bermuda Conference in 1946 and, as has been well stated by
the Senate Committee on Interstate and Foreign Commerce, these provisions are
"generally recognized as a sound statement of principles to guide the day-to-day
determination of capacity offered in international air transportation." (Senate
Report No. 1875, dated April 30, 1956, at p. 9).

It is pertinent to note what this Senate Committee has had to say
as to the meaning of these provisions and of the right of the United States to
enforce them:

"Briefly, the guiding principle as we see it is that routes
should be granted and capacity regulated in relation to the flow
of traffic between countries party to an agreement and the other
countries on a given route, recognizing that primary sources of
traffic are not always the same. There are two types of primary
traffic to be considered. One is the traffic moving between the
country of the airline's nationality and third countries interme-
diate to or beyond the other country.

"The opportunity to carry traffic between the other country
and third countries is a secondary and restricted privilege. It
is granted in order to serve the public convenience and to augment
the economic support for long routes. It is restricted in order to
prevent origin and destination traffic from being captured by the
airlines of other nations which have no proper claim to it, within
the legal basis universally accepted.

"As an illustration, with respect to traffic between New York
and Paris, the airlines of the United States and France logically
should have a predominant claim. Likewise, as to traffic between
New York and Switzerland, for example, the airlines of the United
States and Switzerland have the primary claim. With respect to
traffic betwean France and Switzerland, the airlines of those two
comntries occupy the primeary position.

"Under the principles now in force, the United States-flag
line is given a secondary right to carry traffic between France
and Switzerland. This is sound, but only as long as the carriage
of traffic by the United States-flag line between France and
Switzerland is subordinate to the primary purpose of serving
traffic which has its origin or destination in the United States.

"This pattern exists throughout the world under the agree-
ments to which the United States is a party. It is supposed to
apply not just to the United States-flag lines but to the foreign-
flag competitors.” (p. 14)
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"ees no foreign-flag airline competitor to the United States~
flag carriers should be allowed to prosper at the expense of the
United States by engaging in traffic to which it does not have a
primary entitlement. The United States has a legal and moral
right to regulate competition of this variety, and such action
cannot be considered as contrary to the general principle of
liberality in international trade to which the United States
properly adheres." (p. 24)

5. Panagra's past, present and announced future operations to and from
Peru violate these governmentally agreed commitments and hence exceed the car-
rier's operating authority. These violations arise from Panagra's offer of air
service in gross excess of the number of passengers and volume of cargo requiring
transportation to and from the United States, which is the agreed primary objective
of the authorized services. This violation is compounded by Panagra's carrying
traffic between Peru and countries other than the United States which is far in
excess of the "two day" or "fill-up" volume permitted by the inter-governmental
agreexent. Thus, Panagra enables itself to operate far more service to and from
Peru than could te justified on the basis of the traffic if the airlines of the
two countries are to have a fair and equal opportunity to attract under the
Bilateral. This unlawful and inimical practice causes excessive and improper
diversion of traffic from APSA and other Latin American-flag carriers.

6. The following facts reflect the seriousness of Panagra's viola-
tions.

A. Vhile the U.S,~Peru air market is predominantly non-U.S,
citizens, U.S. carriers have captured the bulk of the traffic. In the fiscal
year 1960 there were 30,222 air passengers between the United States and Peru;
of this total only 40% were U.S. citizens, yet T0% were carried by U.S. airlines

B, Despite the fact that Panagrs already has a lion's share of
this traffic, it is seeking even more. Its total available seat-miles in the
first 4 months of 1961 were 16.5% greater than in the corresponding period of 1960.

C. Panagra's operation in Peru, and its neighbors to the south, is
very largely geared to serve Fifth Freedom traffic. The following facts (based
on the International Origine-Destination Survey of Airline Passenger Traffic for
September 1959) demonstrate that Panagra's capacity does not have as its "primary

objective" the service of Third and Fourth Freedom traffic.
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(1) At Lima Panagra had a total of 2,776 passengers (in and
out); yet only 50.8% of these were either destined for or originated at Balboa
and/or points north. (For purposes of this Complaint such traffic ist reated as
Third and Fourth Freedom.)

(2) At Santiago Panagra had a total of 4,081 passengers;
yet only 30.8% were Third and Fourth Freedom passengers. Of the total seats
offered by Panagra, only 25.6% were required to serve this "primary objective"
market.

(3) At La Paz Panagra had a total of 836 passengers, but only
18.7% were Third and Fourth Freedom. Only 9.7% of the offered capacity was
required to serve this "primary objective" market.

(+) At Buenos Aires Panagra had a total of 3,397 passengers, and

only 22.6% were Third and Fourth Freedom. Panagra provided a total of 5,989 seats
to Buenos Aires on 96 flights--only 12.8% of the capacity was required for the
traffic which, supposedly, is the "primary objective" of Panagra's authorization.

D. Panagra's Fifth Freedom traffic in APSA's primery markets (Third
and Fourth Freedom traffic as to APSA) is considerably in excess of the volumes
carried by APSA. In September 1960, for example, APSA carried only 275 passen-
gers between Lima and Buenos Aires; Panagra's Fifth Freedom traffic at Buenos
Aires was over 2,600 passengers in September 1959. Similarly, in September
1960, APSA carried only 27L4 passengers between Lima and Santiago; yet Panagra's
Fifth Freedom traffic at Santiago was over 1,700 passengers in September 1959.

E. APSA alleges, upon information and belief, that all of the
aforesaid capacity violations have been aggravated with the inauguration by
Panagra of jet equipment in 1960.

T. Every public interest consideration demands that Panagra's
violation of the intergovernmental agreement and of its certificate be stopped--
and stopped immediately. An international air transport system (whether of
the United States or Peru) can be maintained only when exchanges of route
authorizations are based on "an equitable exchange of economic benefits" and
when operations are conducted in accordanee with agreed capacity principles.
Panagra's excessive scheduling, supported by improper carriage of secondary

traffic to third countries which accounted for e majority of all revenues earned
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by Panagra from serving Peru, has deprived the Peruvian flag carrier of "fair

"

and eq opportunity to develop its primary markets. Markets which to it
represent Third and Fourth Freedom traffic.

8. The Civil Aeronautics Board has ample power to deal with this
situation. Panagra, by accepting a certfficate, has submitted to the jurisdiection
of the Board and has agreed to conduct its operations in accord with the t erms,
conditions and limitations of its permits and all laws and regulations applicable
thereto., Clearly these have been violated. The Board may, therefore, take
action against the carrier in one or more of the following ways:

a. The Boagrd may at any time prescribe further terms, condi-
tions and limitations, as provided by the Act.
b. The Board may enter an order for Compliance with the

Bilateral under Section 1002(c).

c. The Board may alter, modify, amend, suspend, cancel or

revoke the permit pursuant to Sectimn 401(g).

APSA asks the Board to exercise any and all of these powers and such
other powers as may be available to the Board. APSA urges that this be done
promptly, ineluding the grant of interim relief. Panagra's violation of the
Bilateral is long-standing and is becoming more deliberate and extensive with

every passing day. Relief pendente lite can clearly be accorded under the

Board's rules (compare Rule 217). Only in this manner can irreparable injury

be avoided to the Peruvian flag carrier competing with Panagra.

WHEREFORE, APSA respectfully prays the Board to

a) institute a proceeding pursuant to Sections 401(g) and
1002(a)-(c) of the Act to do any or all of the following:
(1) enforce the terms, conditions and limitations of the
Bilateral with respect to Panagra's excessive capacity;
(ii) modify the terms, conditions and limitations of Pana-
gra's certificate as may be required effectively to prevent
future violations; (iii) suspend, cancel or revoke said

certification for noncompliance;
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b) enter an order pendente lite prohibiting Panagra from in-

creasing its frequencies and capacities to and from Peru
above the level shown in its published schedules for March,
1960 with respect to any and all operations conducted pur=-
suant to its certificate; and

c) grant such other, further and different relief as the Board

deems Just and proper.

Respectfully submitted,

AEROLINEAS PERUANAS, S.A.

By /s/ Jerrold Scoutt, Jr.

Jerrold Scoutt, Jr.
Counsel

Dated: June 30, 1961
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VERIFICATION

District of Columbia ) ss.

Jerrold Scoutt, Jr., Counsel for Aerolineas Peruanas, S.A.,
being first duly sworn states that he has read the foregoing Complaint
and Motion and knows the content s thereof and that the matters and
things therein stated are true of his own knowledge, except such
matters therein stated on information and belief, and as to such

matters he believes them to be true.

/s/ Jerrold Scoutt, Jr.

Jerrold Scoutt, Jr.

Signed and sworn to before me this 30th day of June, 1961.

/s/ Dorothy E. Curley
(SEAL)

Notary Public

My commission expires October 15, 1961



CERTIFICATE OF SERVICE

I hereby certify that I have this day served the foregoing
Complaint and Motion upon Pan American-Grace Airways, Inc., by
mailing copies thereof to the following attorney:

John Douglas, Esq.

Union Trust Building
Washington 5, D. C.

/8/ Jerrold Scoutt, Jr.

Jerrold Scoutt, Jr.

Dated: June 30, 1961



CLAUDE PEPPER LAwW OFFICES
WASHINGTON FEDERAL BUILDING
1701 MERIDIAN AVENUE

Miaml BEACH 39, FLORIDA

CLAUDE PEPPER JEFFERSON 2-4853 OFFICES:

JAMES C. CLEMENTS (1896-1951) WABHINGTON B, &
ALLEN CLEMENTS, JR.

AGTER T e TALLAHASSEE, FLORIDA

ALBERT E HARUM
EDWARD F. MITCHELL
ADELE T. WEAVER

CORAL GABLES, FLORIDA

November 29, 1960

Dear Drew:

You will find herewith the materlal referred to
in our telephone conversation and some additional material.
I would like to have the clippings back but you may retain
the copy of the Channel 10 Motion, i1f you would care to do
so for your file.

I was on the platform with Lyndon Johnson and
Smathers when Lyndon spoke in Tampa prior to Kennedy's coming
down. I was introduced by the Chalirman and got a great hand
from the crowd. Johnson acknowledged my presence when he
arose to speak. Smathers having heard that, I think, did not
want me to be introduced any more where Kennedy was present
and there was a big crowd so I was not introduced, although
I was on the platform when Smathers introduced Kennedy in
Tampa and Jacksonville. In both of these places, a lot of
my friends have bitterly complained. You will note from
these clippings, the Gainesville Sun article to which I referred
and also a clipping from the Pensacola Journal, which says
Smathers would not permit me to get any promlinent place in the
new administration.

There was a fine editorial in thgeiizfiggg-%:ggig‘4&¢¢£z‘h
of November 13th, the clipping of which I
me, commenting on the prominence given me at the University
of Florida Homecoming and pointing out that I had been out-
standing in my advocacy of Kennedy at Los Angeles. The editor
knew of thils because he was at Los Angeles and knew of my
activity for Kennedy.

It was good to talk to you.

Honoraple Drew Pearson
1313 Twenty-ninth Street, N. W.
Georgetown

Washington 7, D. C.



CLAUDE PEPPER LAw OFFICES o November 29, 1960

PI

I am sending herewith a clippings file furnished

me by Mr. Nat Ratner, a prominent Miami Beach
citizen who strenuously opposed Dodge Island Port
and has collected this information showing that this
group has a financlial interest in an island near
Dodge Island Port which 1s being bullt with local
and Federal funds. I promised this file back to Mr.
Ratner.

C-PU



MEMO TO FILE October 13, 1960

The attached note was handed to me by one
of the newspaper men accompanying Senator Johnson
after my speech calling on the Democratic nominees to
be loyal to the Democratic National ticket at the
luncheon at Orlando for Senator Johnson, on October 12,
attended by 1200~1500 Democrats. Kilpatrick repre-
sented the Washington Post. I gave him a memorandum
of what I said. On this occasion, I was instrumental
in getting Farris Bryant, Democratic-nominee for Governor
to come out for the ticket pretty strongly.






Miami Horal& Nov. 10,1960
Now He’s Hl'll in Saddle

Smathers Picked

The ‘nght Horse

BJDAVIDKBASLOW
©Of Our Washinston Bureay

WASHINGTON — Sen.| ognized
as perhaps the most influen-
tial representative Florida has
ever had ‘in gy
Washington. |
And Sen i
Spessard  Hol
land may find |
it difficult get- .
ting the . right
time out of the .
Kennedy admin-
istration. :

In private
meetings in B
W ashin g- SMATHERS
ton many weeks ago, Presi-
dent-elect John Kennedy told
Southern leaders he couldn't
win without the South.

The returns proved him
right. And the men who play-
ed a key role — in publiec

. | thought Kennedy would win
1 theelectiﬂnl;utlmeﬂle South.
| It didn’t happen that way. Ken-

| were grumbling about Holland

nndbdllnlﬂnm—ll
securing what is widely rec-

as a Southern vie-
torytorﬂenmmﬁam
was George Smathers. £

There were many who

nedy needed the 87 electoral
votes Smathers and Sen. Lyn-
don Johnson helped obtain for
him in eight Southern states.
Smathers was Kennedy's
deputy — vice chairman |
of the Democrnﬁc National

campaign in
mdebeedtommmdmswm. :

Bmutherl.whmhh-
son’s bid for ‘Ih presidential
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}

!
£
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And while party offncmls

on election eve. Smathers and

Kennedy Wﬁm a long gdis-

"Georg'e. said Kennedy. i !
want to see you very soon and
talk over a few things.”

“Jack,” sald Smathers, “I'm
ready."" - g -
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worLdl Jdu Closely assoclaled
with labor. For this reason,
there was talk that the for-
mer Florvida senator may be
in for a top job in Washing-
ton—perhiaps assistant secre-
tary of lahor.

Interviewed at the RBlue
Key banquet tonight, Pepper
said he is very close to Ken-
nedy and helped him during
his campaign without
“thought of anything for my-
self.”

Asked about the possibility
of appointment to a high gov-
ernment post, the former sen-
ator said he had not contem-
plated any such position.

Close Contact

“I have seen a lot of him
{Kennedy) during the cam-
paign. At the Los Angeles
convention | conferred witn
him several times a day,”
Pepper said.

After the convention, he
gaid, he kept in  constant
touch with Kennedy regard-
ing campaign issics.

Asked if he would accept
a government post. Pepper

said “it all depends” on the
nature of job offered.
“My heart has always been

Flurida went for Nixon, Pep-
per said he did not believe
Kennedy was “going to hold
that against us.”

lie said Kennedy would give
the country great leadership,
in such things as development
of harbors, roads and schools
——~ which he said would help
Florida as well as other slates.

Pepper also predicted that
Kennedy as president would
solve many of Florida's prob-
lems.

Asked how, he explained
{hat Kennedy's program would
make the country more
prosperous, which in turn
would promote more tourist
trade for Florida and provide
greater  markets  for farm
products and other goods.

He also said Kennedy would
bring about lower interest
rates on loans, which in turn
would benefit development in
Florida.

Eluding furth r direct ques-
tions regarding an appoint-
ment to oa high post in the
Kennedy administration, Pep-
per said his interest was in
“the legislative side of gov-
ernment” and he was willing
to render any type of public

BIG* LEAF — Alpha Epsilon Pi Fraternity pre-
sented “One of the Lesser Known Tales of Uncle
Remus” during the Gator Growl and here, one of the
fraternity riakes a big leap while acting out his part.

cause the senator was lale n
arriving for the opening cere-
monies,

Governor-clect Farris
Bryant was conspicious by his
absence.

The Florida Alligator, Uni-
versity  of  Flovida student
newspaper, said Bryant would
not attend homecoming  he-
cause of a minor illness.

Notes "Rest”

In a prepared text of his
speech before the Blue Key
banquet  gathering tonight,
University of Florida Presi-
dent J. Wavne Reitz said the
governor-elect was not pres-
ent because he and his family
wanted to rest from the “rig-
ors of the past several weeks”
(before the election).

According to advance in-
formation, the John Marshall
skits tomorrow will  barb
Bryant's strong stand againsl
integration of races.

Politics  will  continue to
play an important role in the
two-day homecoming program
which is packed with more
entertainment (in a two-day
period) than any event in the
state, including the fabulous
Gasparilla festival in Tampa.

90-Unit Parade

The main opening event of
homecoming was the parade,
which featured more than 90
units.

Beautiful girls, jazzy bands,
exciving floats and the usual
lineup of dignitaries were
featured in the parade.

Floats and pretty girls stole
the show.

Shriner units in the parade
brought the wusual laughter
from vounger Galor fans as
the fun cars and clowns per-
formed their well-known zany
anlics.

Some Grumble

But parents and speclalors
grumbled as the Shriner mo-
toreyele  corps  buzzed  the
edges of the parade erowds in
circles,

One eyclist came within a
few inches of running into
the youngsters al curbstone
when he lost control of the
motoreycle and fell at the
feet of spectators.

Among floats featured in
the parade were entries by:
Alpha Tau Omega—Which

featured a large alligator
wearing a Confederate cap.
The gator floated on green
waves (Tulane's foolball tag)
to victory. This float won first
prize in the Orange League
fraternity division.

Delta Sigma Phi—All white
float symbolizing Dixie, This
float was decorated with gar-
dentas and a butterfly. A girl
in a swing depicted the mes-
sage, “The swing is to Home-
coming '60."

Delta Upsilon nad a float
entitled “Graves (Coach Ray
Graves) Little Acre.” This
float featured two pretty
girls burying a Tulane foot-
ball player. It won first place
in the Blue League fraternity
division,

Kappa Alpha—Featured the
theme, “Serving the best in
Dixie."

“Old Seuth” Girl

Kappa Sigma — Featured a
girl dressed in the style of the
Ol South who stood behind
“waves' pullxd by a ski rope.

Lambda Chi Alpha-— Entered
a float which represented a
collin bearing tie title “Gator
Grave lor Grem Wave,”" A
green hand prdruded from
the coffin, wiich a huge
papier-mache Gator was
“pailing”™ shut.

Phi Gamma Ddta--"Theme
was “Song of the South” de-
picted by two laze musical
lyres.

Gator Skiihg

Phi Kappa Alpha--A papier-
mache Gator in an outboard
motor boat towed a “alliga-

tor™ skiing on a realistie
“Green Wave”

Sigma Alpha Epsilon-—Fea-
fured a float which showed a
large “Gator” flushing a toilet
containing a Tulane player.

Tau Kappa Epsilon—A gold-
en chariot pulled by Tulane
football players carried out a
Ben-Hur theme. Two sorority
girls admired a “Florida man”
at the helm of the chariot.

Dream Girl
Theta Chi—Featured the
dream girl of Theta Chi,
standing in an abstract sea
shell.

Among the sorority floats
were:

Alpha Delta Pi—Featuring
a football field decorated by
lovely members of the soror-
ity.

Chi Omega—This float dis-
played a 10-foot owl making
predictions that history will
repeat itself regarding the
outcome of the Tulane game.
It won the sorority division.

Neptune Theme

Kappa Delta—Float theme
was Neptune, ruler of the
waves. Neptune was presented
in the form of an alligator
and four blonde girls were
featured as mermaids.

Sigma Kappa—A simulated
motor hoat float piloted by
sorority members, with the
theme “Gators Ski lo Victory
Over Green Wave "

Winning the first place
prize for the general campus
organizations division was the
student builders and contrac-
tors float,

.-
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Ex-Sen. Pepperléfenter
Of Florida U. Parade

By SAM MASE
Tribune Staff Writer

GAINESVILLE, Nov. 11—
Florida's biggest show — the
University of Florida's Home-
coming — got
under way
here.

And, in the
midst of it all,
speculation de-
veloped over
the prominence
givenformer
US. Senator
Claude Pepper
in the Home-
coming parade,
staged this
afternoon. Pepper

Many parade spectators

Ex-Sen.

noted that Pepper was in the |

lead car of a parade section
which presented prominent
state officials, including cabi-
net members.

~ Gov. LeRoy Collins was not
in the parade, and did not
attend the Blue Key banquet
and the Gator Growl tonight.

It was reported that Gover-
nor Collins had a previous
commitment (nature of which
was not disclosed) which pre-
vented him from being pres-
ent here today.

He will be on hand tomor-
row to officiate at the ground-
breaking ceremony for a new
law school wing and other
events, including the home-

(Continued on Page 8. Col. 1)
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Pepper Plays Lead

Part in Florida U, Parade

(Continued frem Page 1)

coming foothall zame between
Florida and Tulane.

In the meantime, Pepper
took the limelight.

There was speculation that
the prominent position given
him in the parade may he
symbolic of his future rele in
the federal government.

Some political observers
said Pepper stands high in
the John F. Kennedy camp,
being among the {irst South-
ern political leaders to advo-
cate the Massachusetis sena-
tor for the presidency.

Long Time Liberal

Pepper is a long-standing
liberal and closelv associated
with labor. For this reason,
there was talk that the for-
mer Florida senator may be
in for a top job in Washing-
ton—perhaps assistant secre-
tarv of lahor.

Interviewed at the Blue
Kev banquet tonicht, Pepper
said he is very cloze to Ken-
nedy and heinad him during
his campaign without
“thought of anything for my-
self.”

Asked about the possibility
of appointment to a high gov-
ernment post, the former sen-
ator said he had not contem-
plated any such position.

Close Contact

“I have seen a lot of him
{Kennedy) during the cam-
paign. At the Los Angeles
convention I conferred with
him several times a day,”
Pepper said.

After the convention, he
said, he kept in constant
touch with Kennedy regard-
ing campaign issues.

Asked if he would accept
a government post, Pepper
said “it all depends” on the
nature of job offered.

“My heart has always been

for public service, if I can
serve my country and my
state in any honorable way,
I will do so,” Pepper said.

Pepper lauded Kennedy as
a man who would “do a lot
for Florida.”

“I hardly think that Florida
could have a better friend
than John F. Kennedy, be-
cause of his close association
with this state over the vears,”
Pepper continued.

He said that Kennedy's fam-
ily had maintained a winter
home in Palm Beach for over
30 wvears.

Notes Vote

Regarding the fact that
Florida went for Nixon, Pep-
per said he did not believe
Kennedy was “‘zoing to hold
that against us.”

He said Kennedy would give
tite country great leadership,
in such things as development
of harbors, roads and schools
— which he said would help
Florida as well as other states.

Pepper also predicted that
Kennedy as president would
solve many of Florida's prob-
lems.

Asked how. he explained
that Kennedy’'s program would
make the country more
prosperous, which in turn
would promote more tourist
trade for Florida and provide
greater markets for farm
products and other goods.

He also said Kennedy would
bring about lower interest
rates on loans, which in turn
would benefit development in
Florida.

Eluding furth r direct ques-
tions regarding an appoint-
ment to a high post in the
Kennedy administration, Pep-
per said his interest was in
“the legislative side of gov-
ernment” and he was willing
to render any type of public

service for the benefit of the
nation.

During the interview Pep-
per said he knew Joseph P.
Kennedy, father of the presi-
dent-elect well.

Friends For Years
“We have Dbeen friends

through the years,” he said
with a smile.

Pepper did not sit with the
dignitaries at the Blue Key
banquet.

Sen. George Smathers fol-
lowed Pepper in the parade
lineup today. Homecoming
officials said this was be-
cause the senator was late in
arriving for the opening cere-
monies.

Governor-elect Farris
Bryant was conspicious by his
absence.

The Florida Alligator, Uni-
versity of Florida student
newspaper. said Bryant would
not attend homecoming be-
cause of a minor illness.

Notes “Rest”

In a prepared text of his
speech before the Blue Key
banquet gathering tonight,
University of Florida Presi-
dent J. Wayne Reitz said the
governor-elect was not pres-
ent because he and his family
wanted to rest from the “rig-
ors of the past several weeks”
(before the election’.

According to advance in-
formation, the John Marshall
skits tomorrow will barb
Bryant's strong stand against
integration of races.

Politics will continue to
play an important role in the
two-day homecoming program
which is packed with more
entertainment (in a two-day
period) than any event in the
state, including the fabulous
Gasparilla festival in Tampa.

90-Unit Parade

The main opening event of
homecoming was the parade,
which featured more than 30
units.

Beautiful girls, jazzy bands,
exciting floats and the usual
lineup of diznitaries were
featured in the parade.

Floats and pretty girls stole
the show.

Shriner units in the parade
broucht the usual laughter
from vounger Gator fans as
the fun cars and clowns per-
formed their well-known zany
antics.

Some Grumblie

But parents and spectators
grumbled as the Shriner mo-
torevele corps  buzzed the
edzes of the parade crowds in
circles.

One cyelist came within 3
few incnes of running intg
tha vAalninoctare at rnmrhet ama

-
featured a large al
wearing a Confederat
The gator floated on
waves (Tulane's footba
to victory. This float ‘1
prize in the Orange
fraternity division. !

Delta Sigma Phi—A
float svmbolizing Dixi
float was decorated w
denias and a butterfly.
in a swing depicted f_h'q
sage, “The swing is to!
coming '60."

Delta Upsilon nad «
entitled “Graves Coad
Graves' Little Acre.”
float featured two|
girls burving a Tulang
ball playver. It won firsi
in the Blue League f:-:i
division.

Kappa Alphi—Featu
theme. "Serv:ing the
Dixie.”

“0ld Senth” Giri
Kappa Sigma — Fea
girl dressed i1 the stvlel

Old South who stood
“waves  pulbd by a <IJ

Lambda Clu Alpha—F
a float which repre<e
cotfin bearing tae title §

Grave for Gremn Wag
green hand prarude

+he coffin, wiich 2
papier-mache Gator

»nailing™ &shut.

Phi Ganima Duta—
was Song of the <an?
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John Kennedy candidato presidencial del Partide Democrata, fué tomada esta foto mientras
conferenciaba con dos dirigentes demdcratas de la Florida: el exsenador Claude Pepper y el
Representante Dante Fascell. El joven Kennedy, coordinador de la canipafia de su hermano,
caus6 muy buena impresién en Miami donde fué calurosamente aplaudido. EIl Junes, siguiendo
su itinerario en el estado, Bobby Kennedy habléo en Fort Lauderdale ante un numeroso pﬂ«
blico que acudié al aeropuerto para saludarlo.—(Foto Gort). —

I : o .
i LA VISITA DE KENNEDY A MIAMIL—En la visita de Robert Kennedy, hermano del Senador
l
I
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Lakeland Ledger
£-18,383 5-19,009

Pepper On Parade

Florida’s former U..S Senator- Johnson ticket and the liberal Demo-
Claude Pepper was.at the head of the cratic platform. He gave ticket and
platform only token support.

lorida’'s Senator Smathers an-
nounced before the convention that
he favored Lyvndon Johnson over Ken-

On Friday in Gainesville, the for-  nedy for the presidential nomination.
mer Senator was at the head of a unit He continued his support of Johnson
of the University of Florida home-  right through the convention.

parade of liberals during the Franklin
D. Roosevelt presidential administra-

tion.

coming parade. Several of the House members of

Is Pepper about to shine again in  Florida's congressional delegation
Washington? made no effort to conceal their dis-

He and President-elect Kennedvy  appointment over ticket and platform.
are good friends. Thev confterred often So. as the President-elect now re-
during the Democratic convention in laxes at Palm Beach and looks out
Los Angeles last summer. From the  over the state, Pepper is one of the

start of il

e convention, Pepper was Floridians uppermost in his mind as
predicting to all who cared to ask
Kenn

at a friend.

It would naturallv be a great sat-
isfaction to Pepper to be able to have
a kev role once more in Washington.

edv would get the '10'“iI‘-311-.'.'1.-.

Anda It seems 10 I1ollow :L",LIL‘J;!\

e is destined
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STAR ON RISE?

 Pepper’s parade
spot stirs fuss

Fermer TU. 3. 3enator Claude
 Pepper’s prominent place in lhe
University of Florida's Homecom-
ing parade has triggered a T

Pepper did not sit with any dig
nitaries at the banquet. At ons
. point in the program, the atmos-

y 11i0g | DHEVE t ‘hat .
of speculation that his polilical phere tensed somewhat as toast
star is asain on the rise. master Phil O’'Conneil

made hu-
Parade spectators noted Fridav fnlovous reference to Smathers
|| that Pepper was in a lead car of having conducted a ‘vicious'
a parade unit varrying leading campaign against Pepper.
state dignitaries. including cabi- Pepper has been closely asso-
[met members. ciated with labor, and there

Rumors ilew over the weekend talk that he may be in
| that the leng-standing liveral, who a.
reportedly stands high in the Ken-
aedy camp. is in line for a lop
Washington post.

for
int gecretary of labor post
Said He Was Close To Kennedy
Pepper told an interviewer thai
 he is very close to Kennedy. and
Supporters of Senalor George had helped with his campaign
' smathers, wio defeated Pepper|without anv thought of personal
lin one of the state’s roughest po- zain,
|litical campaigns, moved behind  Asked if he would accept a gov-
[the scenes to quash the specula- ernment post, he replied it would
{ tion. They said playing up Pepper | deperd on the job offered, adding
las a prominent figure would later that he would be willing to
| hurt” Kennedy. They didn't say | serve *in any honorable way.”
| how. ! Neither Governor LeRoy Col-
ilins nor Governor-elect Farris
| Bryant were on hand for the par-

wue
1

¥ Smathers *Miffed'

'; Smathers reportedly was '‘mif-|ade, Blue Key banquet or Gator
. fed” that a Florida newspaper |Growl. Collins had an undisclosed
! played up Pepper's role at Home- | previous commitmert, and Bry-
#| coming. Smathers, keynote speak- | ant reportedly was home either
sler at tie politically top-heavy!because of a minor illness or for
Blue ey banquet, folowed Pep-|a needed rest.

per in the parade lineup as he| There also was speculation that
was late arriving. | Pepper would run for Congress

——lout of a new district in Dade

" . | County which is being created as
Editors hit UN 7505 e recent consus.
' freedom pact

MIAMI (AP)—American news-|
paper editors are not willing to|
countenance a United Nations|
nact on freedom of information'
ﬁnu: the UN's various countries

—~a an what freedom is.

Hi Folks!
For
FAST

rLr:_* -

” ” —_—— s = U et o By m
- o e = -1 w2 o= - =l e i~
LFZLL ST33353 75323308324 (o)
> 232233 =2 _~"S3IE-_zZ-2F82F - (]
Z I %23z F2732%Z2,::°53Z3Fi0 % 4 0
= 53 =" o 2 2 I S=25c -7 =7
NB - B BET=Z2RIT TS 2 2> 9 -
© ®35853383372 “3228 58 ez E S
7z 578723828553 "25RS72220> Z
= = = = — = B =
m%- _SBEESTEZ 7323272333253 °2 x
5828332388 ' 3852uz > B2 42 8 = O
= e B & .73 == P =Faw==a5 8  oemme
= B w = L= =2 = nZo= = Aol =
% e, ®385 5 5038828583 °7 B =r .m0
=TpZz. 853 Sz AFES323%433=L 2
2 =0 — L =2=Ta o S P S o
Biy=8n' = =ogég :-_srws'sr-"-,a-:mn'—'-ﬂ =
wme . ) 1 .3._--‘3',.3 =] = Sl *
- 7 e CEM =B RnE2® 2o9Q .8 =
= ado= __ 3T oS35 SR 235232 2 M
= S B i rm e R e - - == Ry T B P
= bl - 2 ==2 Tom DN, 5P oo E
= s 22 35" " ? T RYE Q.
h = ST BuazS52s BTHD=_B D
£ DB~ 2SO ZSIRFHIE 235382332
A FTZT ZE523FL ERREBTRET FTIamT o—l'
= 2 3= e : =
e == = = T =
o oS I s® Z3%3 "-:;-xgdé:.;a%: = O
27523883 _~>RE_ Pz RSB35 EZSZ57F O =
2 FESETZE FTLoFTpSPEISz BEE_C Fo2R w
53 SR nom -_:..-:n_-_-‘b:.,':;___m"\.ig,g_,s m
T RaFZE3° ] 253" 3 2 _.=ST3"3EgAc 1
H E e D S  F oA T = =
] = =2 = A= = A= =3 == - Re®
g2 = 5-:‘_': '1:_}7.‘:-._,3;..;_":..«'.._._:.:3,].-_
RTE 2T =SSy 2ESE="B 5o I
T == TR . ___..-";_._.:Jj - M SRty
2T Tog R 8o 1ARASSNSRIT .2 aRFo o
2P22n838,822 %2Z2z225. 2283322, O O
£E323AZTRFEET wwltE3=E5235,892222
5g=28:37 %2, 234725332883 5733 = O
=i 52T T2 ZIaun "FHPIEZEZT™ 25 M o0
T = T e | =0t o =% 3 Z2= Z2== = ==
D ST =2 = a2 =2 5 = = T ==
TR B L o T 3Z22 &as3 zE5=d = -
= o = = 2 = = n =2
Fz2_" 533 2 3273 zR" BRBa E
=2 =2 > 22 Yo h = oep - T e
=" ®8¥gT=A .3 =_323 o I
= "Iz =" = = =38 RBI= F £75 £3
25 o, BT ¥FT F3I :d 2TT B @ CT
=3 DI =2n @ -

@661 AON- TYNMNOL VIOOVSNHd HHL \


https://��vic.:.ou

x
(W

11Ejuesa1dal uoun 10qe| palp

1J3] Y} 0} A[PjeIpalw] ‘Iuiuon
dniiajul oya ‘saal

i,

ds Apauuayf " uyof "wg VJAWV.L LV

~19yeads ay) padnpoljul oym ‘sloyjewg 23109

Juad 310J0q EHEI

‘(] d9wa0j I fpauudy jo
1124} Py

d

-uny [19498 HuIpnpaul gQoO‘Gl JO PM0Id dnseisny

‘wag g ') 03 Ixou ‘xaddd
JIBIIOWA(] Y} LAY O} UOHUIA

ilva
vanotd

(edwe] )
|owino[ ioqo uiayinog
(VAWVL ‘3DIA¥IS ONI4dITD VAI¥OM)

WOoud

FLORIDA
CLIPPING SERVICE

P. 0. BOX 10278 — TAMPA 9, FLORIDA

Tampa Tribune

M-134,815 5-151.098

| oc]
'Pepper Hits
At Religious
Issue in Race

By GEORGE BUTLER '
| Tribune Staff Writer

| MULBERRY, Oct, 30—Claude
Pepper. former U.S. senator
from Florida, today said it
would be a “pro
found tragedy
for Americans to
vote against Sen.
John Kennedy
“because he had
a religion they
might not like.”
Speaking at a
Democratic rall
here sponsored
by International:
‘Chemical Work-
ers Union, Dis- v
trict 1, Pepper Pepper
‘said ministers who speak from
the pulpit against Catholicism
are “committing the sin they
/denounce in others (intoler-
ance!.”
Citing Kennedy's war record,
{in which he was decorated for
| risking his life to save a friend.

| Pepper sa;d “that is Christian-
lt}' to me.’

Recalls Another Quaker

He said the present religious|
|issue. with Kennedy a Catholic/
|and Nixon a Quaker, had a|
parallel in the Al “amlth-Herbert
Hoover campaign.

“We've had no experience
| with what a Catholic would do
'to America, but we know what
|a Quaker haa done.” he said
' On the ‘“experience’ issue,
Pepper said that Franklin D.
'Roosevelt, when he was elected l
'in 1932, had far less experience j
Ithan Hoover, who had served
four vears as president and had
also been in the cahinet.

“Experience of the people
counts too.” Pepper shouted,
“and I say we've had too much
- experience with these Republi-
‘cans, that's why we don’'t want
any more.” r

Sees Doctors’ Lobby

Regarding the medical care
program through social security
for the aged. Pepper said Ken-
nedy was fighting for it and|
the Republicans are ﬁghtinfzb
against it. The GOP is being
aided. he said “by the doctors’ M

!"lobby, which has mobilized|
1 millions of dollars. as they have
‘'in the past to fight any form
(of socialized medicine.”

To the chemical workers, the
speaker said the Republicans
“have stacked the Nationall
Labor Relations Board against
vou . . . to defeat vour elec-
tions.” Spiteful anti-labor legis-
lation has been passed in Con-
gress. he added, “with the help
of some Republicans. right
here in Florida, who call them-
selves Democrats.”

On the subject of commu- |
nism. Pepper said “Something
is wrong in Washington when
we see communism advance in
| all parts of the world.”

He asserted that the people
of Latin America, having seen
communism gain a foothold in
Cuba. “have lost confidence in
the Eisenhower administration.”

Pepper said "“Things will be|
better under a Democratic ad-|
ministration . . . hoth far the

- [

f
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Public Service Television / g W\,
WPST-TV Channel 10 3 -

Miami, Florida .
FOR RELEASE F@%NJOON, AUG, 12, 1960
v

Public Service Television, Inc., asked the U,5. Court of Appeals in Wash-

ington Friday to throw out a2 Federal Communications Commission order teking away
its license to operate Miami's Channel 10 television station, WPST,

At the same time, Public Service petitioned the FCC to stay the Sept, 15
effective date of its order, pending outcome of the court appeal,

The FCC order would remove WPST's license to operate Channel 10 end award
the channel to L, B, Wilson, Inc, of Cincinnati, Ohio, on a temporary basis,.

In its brief to the court Public Service contended the FCC had no juris-
diction to issue its July 1l final order in the case, that the order constitutes
a violation of due process, and that no conclusion should be reached in the
controversial case without the U, S, court having a2 chance to review the evidence
presented to the FCC Special Examiner in the case,

In filing its order with the appeals court, the FCC did not file the trane--
script of testimony taken by the special examiner, Judge Horace Stern, retired
chief justice of the Pennsylvania Supreme Court. NI

WPST said that the U, S, Court of Appeals, in remanding the Channel 10 case

to the FCC for\i‘urthar consideration in 1958, ordered the FCC to make recommenda-
tions -- but did not authorize the federal agency to take final action on pending
applications to operate the channel,

Since the FCC "had no jurisdiction to enter such an order," while the
matter was still in the hands of the court, the WPST brief contended, the final
order is void "ab initio" -- from the stert,

"At no time did the Commission give notice that it proposed to enter a final
order maldnzg a new award of the authority at issue in this proceeding,..The
FCCt's decision of July 1l thus violated the most elementary requisite of o fair

hearing," the brief said,
(more)



e

Public Service said that if the original FCC order awarding it the Channel 10
license "is to be set aside or modified or superseded in any way, it can only
be done by order of this court..."

As a result of the FCC failing to file a transcript of the special examinerts
hearing with the appeals court, WPET said, "evidence pertinent to this court's
consideration of the Commission's action has not yet been made available for the
court!s consideration,"

"When the record made on the remanded issues is filed with the court, it
will be apparent that if the Commission had applied to L, B, Wilson, Inc., the
same standard that it applied to the other applicants in this proceeding, Wilson
would also have been disqualified," the brief said,

The brief said that uncder the procedure which the Commission now proposes,
"he public will not only lose this valueble existing service but it will suffer
from the disruption of service caused by a2 chanceover from Public Service to
Wilson, and 2 subsequent changeover to a third holder of temporary authority,
all before this court is given the opportunity to hear and decide these appeals,"
WPST said,

The brief pointed out that no criticism has been leveled at Public Service
for its operation of the station since it was awarded the license, and that

Justice Stern found that WPST should not be disqualified as an applicant,
it



UNITED STATES COURT OF APPEALS
For the District of Columbia Circuit

WKAT, Inc.,
Appellant,
V.
Federal Communications Commission,
Appellee,
Public Service Television, Inc.,
Intervenor

Nos. 13, 718, 14,021 and 14, 170

Eastern Air Lines, Inc.,
Appellant,
V.
Federal Communications Commission,
Appellee,
Public Service Television, Inc.,
Intervenor

No. 13,725

MOTION TO DIRECT FCC TO VACATE ITS PURPORTED ORDER OF
JULY 14, 1960, AND TRANSMIT RECORD MADE ON REMANDED ISSUES
AND TO DIRECT THE PARTIES TO FILE SUPPLEMENTAL BRIEFS

Public Service Television, Inc., respectfully moves the Court:
(1) to direct the Federal Communications Commission to vacate its
purported order of July 14, 1960, and transmit to this Court forthwith
the record of its hearing on the supplemental issues remanded by this
Court's order of April 17, 1958; and (2) to direct the parties to file
supplemental briefs addressed to these supplemental issues within a
specified time. In support of this motion Public Service shows the

Court as follows:

PRE LIMINARY STATEMENT

This matter is before this Court on appeal from the Federal
Communications Commission's order of February 7, 1957, granting a
construction permit to Public Service to establish a television station

utilizing Channel 10 in Miami, Florida. After briefs had been filed by



all parties to this appeal, the Commission filed a motion bringing to
the Court's attention certgin charges made during a Congressional in-
vestigation concerning improprieties alleged to have occurred during
the course of the Commission's consideration of certain television cases,
including this case. The Commission could not state in what way, if
any, its order under appeal was affected by these disclosures because
the allegations before the Congressional Committee had not been sub-
stantiated or even presented to it. Nor was the Commission at that time
"in a position to advise the Court of the exact nature of the proceedings
which may . . . . prove to be required or appropriate.' It accordingly
requested this Court ''to issue an order in the above -entitled cases re -
manding them to the Commission to take such action as may be appro-
priate to reconsider its decision of February 7, 1957 . . . ."~

After considering briefs and oral argument submitted by the
Commission, by the appellant WKAT, and by this intervenor, the Court
issued its order of April 17, 1958. In that order, the Court remanded
the cases to the Commission ''to hold an evidentiary hearing concerning
the possibility that the award heretofore made may be void ab initio and
that a party or various parties may be disqualified by reason of miscon-
duct to receive'" such award. The Commission was instructed ''to re-
port its findings to this Court and recommend to this Court such disposi-
tion of these appeals as seems to it necessary or desirable in view of its
findings of fact . . . ." '"Pending receipt of the[se] findings and report
of the Commission' the Court expressly retained jurisdiction over this

appeal.

_1_/ FCC's Motion to Remand, page 2, filed herein on March 15, 1958.



In a Petition for Clarification of this order which it filed herein
on April 30, 1958, the Commission interpreted this order as authorizing
it "in the light of such basic findings as it might make, to reach ultimate
findings or conclusions, subject to judicial review,' on the remanded
issues. The Commission requested that the order be amended so as to
provide that the remand would not "preclude the Commission, on the
basis of the findings of fact it makes in the evidentiary hearing, from
setting aside the basic grant' if it resolved these questions in the af-
firmative. (Id. p. 4.)

In its order of May 12, 1958, this Court denied the Commission's
motion refusing to make any further amendment or modification of its
order of April 17, 1958. The Court did, however, sustain the Commis-
sion's interpretation of its order as requiring that in addition to reporting
its findings on the evidence adduced, the Commission also report what

order it proposed to issue on the basis of these findings and '"'make rec-

ommendations to the court with respect to the disposition of the present

appeal in the light of its findings and of its proposed order or orders. "
(Emphasis supplied. )

On May 28, 1958, the Commission convened a hearing before a
specially appointed Examiner to take testimony on the four specific issues
set forth in this Court's remand order of April 17, 1958. g"/ On July 14,
1960, the Commission issued a decision on the remanded issues which
purported to adopt the findings and conclusions of its Examiner, Judge
Horace Stern. But instead of following the Examiner's recommendation

that the original award be set aside, and that thereafter a comparative

2/ Commission's Report of Progress filed herein on May 29, 1958.



hearing be held in which the conduct of the parties disclosed by this
record would reflect adversely on them, the Commission has presented
this Court with what it describes as '"a final order granting one and
denying other broadcast applications. 03

In its Final Report and Recommendation to this Court filed on
July 22, 1960, the Commission now suggests to this Court that this
decision granting Channel 10, Miami, the channel under consideration
in this appeal, to a different applicant, constitutes a new final order
reviewable only upon a new appeal. Instead of filing the transcript of
the testimony which Judge Stern took pursuant to this Court's order of
April 17, 1958, which would enable this Court to decide this appeal and
determine whether it should approve the Commission's recommendation
or adopt Judge Stern's recommendation or to decide for itself what legal
consequences flow from the facts adduced, the Commission recommends
that "the instant appeals be held in abeyance. .. ."

In the discussion which follows, we shall show:

1. That in view of its own prior rulings and decisions governing
the hearing of the remanded issues, the telescoped procedure now rec-
ommended by the Commission constitutes a violation of due process;

2. That under the terms of this Court's remand the Commission
had no jurisdiction to enter any final order setting aside or superseding
the authority under review;

3. That instead of curtailing appellate review as the Commission

recommends in this case, the nature of the issues themselves and the

g/ FCC's Final Report and Recommendation filed herein on July 22,
1960, page 2.



Commission's own role in the improprieties disclosed, requires that
the Commission's supplemental findings and conclusions be promptly
reviewed by this Court in the light of the augmented record.

I. THIS COURT SHOULD DIRECT THE FCC TO VACATE
ITS PURPORTED FINAL ORDER OF JULY 14, 1960

A. In View Of Its Own Prior Rulings And Decisions
Governing The Hearing Of The Remanded Issues,
The Telescoped Procedure Now Recommended
By The Commission Constitutes A Violation Of
Due Process

The Commission's attempt to telescope this proceeding and make
a new award of Channel 10 before this Court has approved the Commis -
sion's recommendation to set aside the existing award, is contrary to
its own construction of the Court's remand order and the notice upon
which this hearing was held. From the date of the Commission's origi-
nal motion to remand this case up until the issuance of its decision of
July 14, 1960, all parties proceeded in reliance upon the clear under-
standing that the Commission could not and would not award the channel
to a different applicant until after it had reported back to this Court and
until this Court had decided whether to affirm or reverse the various
Commission orders under review in this appeal.

When the original Congressional charges regarding FCC proceed-
ings were first brought to this Court's attention, the appellant, WKAT,
asked the Court to reverse the decision below forthwith and remand the
case with instructions to the Commission to make a new award to one of

4/
the other existing applicants.~ The Commission opposed this request.

4/ WKAT's Reply to Motion to Remand and Countermotion to Reverse
and for other relief.



In its Reply and Answer to this Motion the Commission pointed
out to the Court that prior to the Court's final determination of the
appeals before it, the Court would not be in a position to determine
whether subsequent proceedings looking toward a new award should be
confined to the original record or whether the public interest required
the admission of new applicants. E/ Accordingly, on April 18, 1958,
this Court denied WKAT's Motion.

The hearing before the Examiner was confined to the four issues
sent to the Commission by this Court in its remand order of April 17,
1958, and restated by the Commission's order of May 28, 1958, giving
notice of that hearing. 3 This notice did not put in issue the disposition
of Channel 10, Miami, in the event the Commission should recommend
that its award to Public Service be set aside.

At the conclusion of the hearing before Judge Stern, however,
one of the applicants, North Dade Video, Inc., petitioned the Commission
to make a final disposition of the four pending applications at the same
time that it considered the issues on which testimony had been taken
pursuant to this Court's remand order. In its opposition to this petition
the Commission's General Counsel observed that "the primary reason
advanced by North Dade for its request is that by such an amended pro-
cedure two steps now necessary before the Commission to ultimately
conclude this proceeding can be telescoped intoone . . . ." The FCC's

counsel opposed this suggestion because the Court '"neither contemplated

5/ Reply and Answer of FCC filed herein April 11, 1958, p. 11.

Q/ A copy of that order is attached to the FCC's Report of Progress,
filed herein on May 29, 1958.



nor authorized the Comniission to perform the telescoping function
which North Dade now seeks to accomplish by Commission action. "
He went on to explain that ''the court in retaining jurisdiction of the
appeals and asking for the Commission's recommendation as to their
disposition was obviously deferring consideration of the question raised
in argument before it as to the extent to which it might be appropriate
for the court to exercise its powers under §402(h) of the Act to authorize
the Commission . . . to reopen the comparative proceeding for consid-
eration of new evidence concerning any of the existing applicants or for
7

reception of new applications. " —

After consideration of the foregoing argument of its General

8/
Counsel and the briefs submitted by the other parties to the proceeding, —
the Commission denied the North Dade motion, holding as follows:
"In our judgment the remand order of the Court of

Appeals does not authorize an expansion of this proceed-

ing beyond the issues set forth therein, i.e. (1) 'whether

the prior award in this proceeding may be void ab initio

or voidable,' and (2) 'whether a party, or various parties,

may be disqualified by reason of misconduct to receive

an award . . .' The court specifically retained jurisdic-

tion of the appeals from the Commission's decision in
this proceeding and directed the Commission to 'report

7/ Opposition of FCC General Counsel to Petition of North Dade for
Modifying Procedures, etc., filed with the Commission Jan. 5,
1959, p. 3.

8/ See also, Opposition of the United States, filed with the Commission
on Jan. 5, 1959, in which the Attorney General stated his understand-
ing that the Court's remand order ''simply directs the Commission

to hold hearings on very limited issues' and that the Commission
report its findings and recommendations to this Court. The Court
directed the Commission to decide only whether any Commissioner
or applicant should be disqualified and whether the grant made should
be voided. ''Not envisioned at this stage of the proceeding, was any
reevaluation of the comparative qualifications of applicants not dis-
qualified. " (p. 3) =i



its findings . . . and recommend to [the] court such
disposition of these appeals as seemis to it necessary

or desirable in view of its findings of fact." While the
court approved the Commission's interpretation of the
above language set forth in its Petition for Clarification
as authorizing the Commission, 'in the light of such
basic findings as it might make, to reach ultimate find-
ings or conclusions, subject to judicial review, as to
whether the grant should be set aside . . . and also as
to whether one or more of the parties should be dis-
qualified from further comparative participation in the
proceeding . . .' we find no indication that the court
intended to authorize the Commission to take final action
on the pending applications in this proceeding at the same
time that it considers the issues set forth in the remand
order.''9/ (Emphasis supplied.)

In keeping with the above understanding of the Court's remand
order, the Commission also denied a petition filed by one Elzey Roberts
for leave to file an application for Channel 10 and to intervene in the
remand proceeding. In a motion to strike that petition, counsel for
L. B. Wilson, Inc., the beneficiary of the Commission's purported
award of July 14th, stated its own understanding as to the scope of the
matter pending before the Commission on remand as follows: '"The only
proceeding pending before the FCC is a limited one, to be held under
the supervision of the court, and for the sole purpose of answering four
questions, not for the purpose of making any grant of a construction
permit. " E/ Having thus avoided comparative consideration with a new
applicant Wilson may not now be heard to say that the proceeding was

held for the purpose of making such an award.

9/ Memorandum Opinion and Order of the FCC dated Mar. 4, 1959.
A copy of the order is attached hereto as Appendix A.

10/ Motion of L. B. Wilson, Inc., to strike petition of Elzey Roberts
filed with the Cqmmission December 11, 1958, page 2.



In view of the foregoing decisions of the Commission, and the
positions taken by its counsel, by the Attorney General, and by L. B.
Wilson, Inc., it is clear that there was no misconception as to the
limited purpose of the remanded hearing. The efforts of WKAT and
North Dade to have the Commission broaden the scope of that proceed-
ing so as to make a final order setting aside Public Service's authority
and granting it to another applicant was unequivocally rejected by the
Commission. At no time did the Commission give notice that it pro-
posed to enter a final order making a new award of the authority at
issue in this proceeding.

The FCC's decision of July 14th thus violated the most elemen-
tary requisite of a fair hearing. ''The right to a hearing embraces not
only the right to present evidence but also a reasonable opportunity to
know the claims of the opposite party . . . Those who are brought into
contest with the Government in a quasijudicial proceeding . . . are en-
titled to be fairly advised of what the Government proposes and to be
heard upon its proposals before it issues its final command. " -1—1/

If the Commission's decision of July 14, 1960, were an effective
final order as a matter of law, it would clearly be reversible error;
but since, as is demonstrated in the succeeding section, the Commission
had no jurisdiction to enter such an order in the first instance so long as

this appeal was pending, its purported final order is void ab initio.

11/ Morgan v. United States, 304 U.S. 1, 18. Cf. L. B. Wilson, Inc.
v. FCC, 170 F. 2d 793 (D.C. Cir. 1948). See also Administration
Procedure Act §5, 5 U.S.C. §1005.
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B. Pending The Determination Of This Appeal The
Commission Had No Jurisdiction To Set Aside
Or Supersede The Order Under Review And Its
"Final Order" Of July 14, 1960, To That Effect
Is, Therefore, Void Ab Initio

Notwithstanding its own prior construction of this Court's order
of April 17, 1958, as '"not intended to authorize the Commission to take
final action on the pending applications in this proceeding' the Commis-
sion has now undertaken to enter such a final order. In so doing, the
Commission proceeds as though the Court no longer had jurisdiction in
this appeal and as though it had already authorized the Commission to
set aside its original grant and make a new award reviewable in a new
appeal. While this was the nature of the remand order in all of the cases
on which the Commission relies in its Report of July 22, 1960, it was
not the procedure which this Court ordered in this case.

If this Court had in fact vacated the decision under review or
reversed it and remanded the matter to the Commission for further pro-
ceedings as it did in the Shotwell E/ and Southland E/ cases there would
be no question but that the Commission's decision would be a final order
from which a new appeal could be taken. If the Court had followed the

14
procedure in Ford v. NLRB -—/ and remanded the case with directions

to the Commission itself to set aside the order under review and proceed
to a reconsideration of the case, there would be no question that the same

consequences would ensue. But this Court did not vacate, did not reverse,

12/ U.S. v. Shotwell Mfg. Co., 355 U.S. 233.

13/ Southland Television Co. v. FCC, 266 F. 2d 686 (D.C. Cir. 1959).

l‘}/ Ford v. NLRB, 305 U.S. 364.
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and did not direct that the Commission set aside the order here under
review.

Similarly, if this Court had adopted the procedure which it
followed in the Fleming case and remanded the entire matter under
appeal to the Commission, this appeal would have been terminated and
this Court's jurisdiction over further proceedings in the case would
have ended. The review of any subsequent action by the Commission
in such a context would have required a new appeal. In the Fleming
case, the Court explicitly remanded the case to the Commission with
directions to reopen the record to the extent necessary to determine
the effect of appellant's death '"and with authority to revise its decision
on appeal here.' li/ No report or recommendation to the Court was
ordered by the Court and the Court's jurisdiction over the appeal ended
with the remand.

In the case at bar, the Court did none of those things. Cognizant
of the fact that it was the propriety of the Commission's own conduct and
that of its individual members that was at the heart of the remanded issues,
this Court did not give the Commission the same broad authority in the
determination of these issues as it would have done in the routine case.
It therefore, adopted the special procedure whereby it remanded to the
Commission the function of taking testimony and reporting its findings
and conclusions thereupon, but with ultimate jurisdiction over the dis-

position of the matter on appeal remaining with the Court.

15/ Fleming v. FCC, 225 F. 2d 523, 526 (D.C. Cir. 1955). See also
Footnote 5 of that opinion.
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Ordinarily, where an appellate court remands a case, with or
without a decision on the merits, the entire case goes back to the tri-
bunal from which the appeal was taken and the appellate proceeding is
closed. In the event that review is sought of the lower court's subse -
quent action, a new appeal lies. The case at bar, however, is different
from the ordinary remand in that this Court retained jurisdiction over
the case and merely remanded the matter for the Commission's findings,
conclusions and recommendations on certain supplemental issues.

Unlike the remand in the Fleming case, no authority was given
the Commission to set aside or supersede its decision while it was under
consideration in this appeal. Such authority would have been inconsistent
with this Court's retention of jurisdiction and the Commission's request
for a modification to that effect was denied by the Court's order of May
12, 1958. 16 Hence, none of the cases relied on by the Commission's
Report and Recommendation is in point.

In the present posture of this case, the Commission is in the

same position as the NLRB found itself in Ford v. NLRB, 305 U.S. 364,

prior to the termination of that appeal. That case involved an appeal by

16/ The Commission seeks justification for its attempt to oust this

~ appeal by arguing that since it was not acting as a ''special master"
on the remand, it had authority to make a final order independently
appealable as though it were not intended to supersede an earlier
order still pending on appeal before this Court. The Commission
itself created the straw man of the special master and its dissipa-
tion of that straw man proves nothing. Certainly the tribunal which
rendered the decision under review cannot be described as a special
master when the appellate court remands certain issues for the
taking of further evidence and making of proposed findings and con-
clusions thereupon. But it does not follow from this negative
premise that the Commission was given the same scope and au-
thority under this Court's remand order as it would have had absent
the continued pendency of the appeal.
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Ford from an order of the National Labor Relations Board and a petition
by the Board for enforcement of the same order. After the appeal and

petition were filed, the Supreme Court's decision in Morgan v. United

States, 304 U.S. 1 was handed down, making it clear that the hearing
conducted by the Board was defective for failure of the Board to issue
Proposed Findings and that its decision was, therefore, reversible
error.

Accordingly, on May 2, 1938, the Board moved for, and was
granted leave to withdraw its Petition for Enforcement and the transcript
of the record on appeal. Thereafter, the Board served notice on Ford
of its intention to vacate its findings and order under review and pur -
ported to withdraw its Petition for Enforcement. Finally, on June 10,
1938, the Court of Appeals entered an order remanding the case to the
Board ''for the purpose of setting aside its findings and order of Decem -
ber 22, 1937, and issuing proposed findings, and making its decision
and order upon a reconsideration of the entire case.'" 305 U.S. 364,
3617.

On certiorari, the Supreme Court held that so long as the appeal
was pending, the Court of Appeals ''was possessed of exclusive juris-
diction of the administrative proceeding 'and of the question determined
therein' . . . . and thus of the power of 'enforcing, modifying and en-
forcing as so modified or setting aside in whole or in part the order of
the Board'." 305 U.S. 364, 371. The Court went on to hold that from
the time that jurisdiction attached upon the filing of the record on appeal,
until it was terminated upon the Court's remand order, the Board had

no power to enter any order affecting the case. It held that '"neither the
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order of May 5th granting the Board permission to withdraw its petition,
nor the attempt of the Board on May 6th to resume control of the ad-
ministrative proceeding, nor the Board's withdrawal of its petition on

June 2nd, accomplished anything of substance, as the Board, in the

presence of the Court's continued and exclusive jurisdiction, remained

without authority to deal with its order.' 305 U.S. 364, 372. 17/

Thereafter the entire case being remanded with specific instruc-
tions to set aside the order under appeal, and jurisdiction over further
proceedings not being reserved by the Court of Appeals, the Board had
complete authority to enter a new final order. It was under no duty to
report back to the Court of Appeals and any new order that it entered
was subject to a new appeal.

Under the remand in the case at bar, however, this Court did
retain jurisdiction and the Commission, 'in the presence of the Court's
continued and exclusive jurisdiction, remained without authority to deal
with its order." If the order under appeal is to be set aside or modi-
fied or superseded in any way, it can only be done by order of this Court

made in this appeal.

17/ See also Berman v. United States, 302 U.S. 211; Keyser v. Farr,
105 U. S. 265, and Draper v. Davis, 102 U.S. 370.
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II. THIS COURT SHOULD MOVE FORWARD WITH THE
PENDING APPEALS

A. Instead Of Curtailing Appellate Review As The
Commission Recommends, The Nature Of The
Remanded Issues Themselves And The Com-
mission's Own Role In The Improprieties
Disclosed, Requires That The Commission's
Supplemental Findings And Conclusions Be
Promptly Reviewed By This Court

Unlike the routine appeal from an administrative agency which
reaches this Court, the issue here is not merely whether the decision
was correct as a matter of law as applied to the facts of the case. The
issues remanded by this Court's order of April 17, 1958, require the
Commission to inquire into the integrity of its own processes. The
first question remanded was whether the award on appeal was void ab

initio because it was rendered by a tribunal whose judicial integrity had

been compromised. Significantly, the Commission does not address
itself to this question, let alone answer it. It has managed to avoid
consideration of the propriety of the conduct of its own members by
considering only what the applicants attempted rather than what the
Commission did or did not do. Accordingly, its decision does not con-
sider the extent to which the Commission itself was responsible for the
deterioration of administrative standards disclosedby this record or the
extent to which any of its members may have been influenced by the
allegedly improper conduct of the applicants.

The Commission adopted for the most part Judge Stern's find-
ings, but in disqualifying three out of the four applicants in this pro-
ceeding, it rejected his conclusion. Judge Stern held that the award to

Public Service was voidable and should be set aside because of a
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Commissioner's failure to disqualify himself and because "under such
circumstances his influence in turn upon the cther members of the
Commission cannot be measured and determined. " Judge Stern,
accordingly, recommended that the grant to Public Service should be
set aside and that the case be set down for a further comparative hear-
ing in which the improper conduct of all the parties to this proceeding
disclosed by this record would ''reflect adversely upon such applicants
from a comparative standpoint, and, accordingly . . . be considered
by the Commission along with all other relevant factors, as weighing
against them, to the extent determined as to each such applicant, in
connection with any award of the construction permit that may here-
after be made.'" Unlike the Commission, however, Judge Stern held
that in such hearing, ''none of the applicants in these proceedings is
automatically disqualified to receive a grant of its application. "E/

Judge Stern, the former Chief Justice of the Supreme Court of
Pennsylvania, who heard the testimony, was presumably selected for
this important assignment not only because he was a distinguished jurist,
but because he was not a participant in the events reported. As a dis-
interested outsider, Judge Stern was able to bring to this case a detach-
ment which the Commission itself, and its staff, did not and could not
possess.

As the trier of fact not only in this case but in the numerous
other proceedings involving the same kind of improprieties during the

same period, Judge Stern was undoubtedly aware of the fact that the

18/ Initial Decision of Hearing Examiner Horace Stern, p. 21. A copy
of that decision has been filed herein with the FCC's Final Report
and Recommendation of July 22, 1960.
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ex parte conduct disclosed by this record was not an isolated phenomenon

involving a single applicant in a single proceeding. E/ Indeed, as this

Court is well aware, the frequency which which these ex parte approaches

were made in the major cases pending before the Commission during the

u@/

period in question established a 'pattern of influence which affected

the entire fabric of the Commission's adjudicatory process.

Judge Stern recognized that "if the case were one of ordinary
litigation, ' the litigant would be estopped to obtain judicial relief. El/
But where practice is so prevalent as to form a pattern and where no

22/

remedial action is taken by the Commission, —' the same considerations
do not apply. Under such circumstances, to disqualify everybody who

played the game under the former ground rules would serve no real

19/ Cf. WOKO v. FCC, 329 U.S. 223, and the other cases cited in
Footnote 1 of the Commission's Decision of July 14, 1960.

20/ FCC's Decision of July 14, 1960, In re WHDH, et al. (20 RR 395,

" 404), on remand in Massachusetts Bay v. FCC, 261 F.2d 55. See
also hearings on these same ex parte issues in proceedings pursuant
to this Court's remand in Sangamon Valley Television Corp. v. FCC,
269 F. 2d 2217; WORZ v. FCC, 268 F. 2d 889; WIRL v. FCC, 274
F. 2d 83; In re Biscayne Television Corp., 18 RR 339; and the FCC
decision of July 29, 1960, reopening the Jacksonville Channel 12
proceeding (FCC Dockets 10833-5) for hearing on these same issues.

21/ Initial Decision, p. 16.

22/ By absolutely disqualifying three out of four applicants, the Com-
mission now seeks retroactively to vindicate its own failure to pre-
vent or remedy these abuses in the first instance. If the Commis-
sion had exposed ex parte representations like these at the time they
occurred, if it had adopted rules clearly defining the areas in which
informal contacts with members of the Commission were improper
and if it had put applicants before it on notice of the consequences
that would attach to such actions, its present embarrassment could
have been prevented. Cf., Ex Parte Contacts with the Federal
Communications Commission, 73 Harv. L. R. 1178, 1187, 1193. In the
absence of Commission action, Congress is dealing with the subject.
Ibid., footnote 52, p. 1186.
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therapeutic purpose and, as Judge Stern realized, the ultimate losers
would be the American public. As stated in his initial decision:

"Here, however, the situation is different in that there
is a paramount public interest involved, and where that is
the case, the clean hands doctrine does not necessarily
repel the wrongdoer to the extent of making him an absolute
pariah in all subsequent proceedings but may, and in proper
cases should, be relaxed if it be concluded that the public
interest is better served thereby. ”E/

We respectfully submit that the Commission's rejection of Judge

Stern's considered judgment warrants close review.

B. Unless A Transcript Of The Commission's
Hearing On The Remanded Issues Is Transmitted
To This Court, It Cannot Decide The Important
Questions Presented By These Appeals.

With its Report and Recommendation of July 22, 1960, the Com-
mission filed with this Court a copy of Judge Stern's Initial Decision and
its own decision of July 14, 1960. It did not file a transcript of the
testimony taken before Judge Stern on the remanded issues. As a re-
sult, evidence pertinent to this Court's consideration of the Commission's
action has not yet been made available for the Court's consideration.
When the record made on the remanded issues is filed with the Court,
it will be apparent that if the Commission had applied to L. B. Wilson,
Inc., the same standard that it applied to the other applicants in this
proceeding, Wilson would also have been disqualified.

Although this record shows that on at least two occasions a United

‘States Senator, acting on behalf of L, B. Wilson, Inc., discussed this

\h““-______________—___-_ -
case off the record with Commissioner Mack, the Commission has held

23/ Initial Decision, p. 16.
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that the evidence 'does not compel a finding or conclusion that the

approach of Senator Smathers, as executor of L. B. Wilson's will was

: ., 24/
improper . . . ."—

The only distinction between the ex parte contacts involving Wilson
and those attributed to the other Channel 10 applicants is that the Senator,
as Executor of L. B. Wilson's estate, was acting as principal rather than
as agent. As the United States Senator who 'had sponsored Mr. Mack

/

T 1
for his appointment to the Federal Communications Commission, ""—
\°'. — s I - _H‘_ﬁ\‘*__—q—
the Executor had no need to retain anyone else to approach the Commis-

sioner on behalf of the Wilson estate.

Although Wilson's counsel in this proceeding filed no exceptions
to Judge Stern's decision, Senator Smathers wrote a letter dated January
20, 1959, to the Chairman of the Commission, taking exception to what

\ e —— —
he termed '"a finding of fact that I exerted improper influence in behalf

26/

of an applicant, " —

What Senator Smathers apparently referred to was

J udge Stern's statement that ""one would have to be quite naive to accept

as a fact that [he] urged him [Commissioner Mack| only to decide the

——

case on the merits -- a request that would properly have merited resent-
S~

ment as implying a lack of confidence in his judicial integrity. Mack

ol
certainly knew what was being asked of him. L4
owsn i saliesiiigaiioi s ol b

24/ Ruling on Public Service's Exception No. 8, FCC Decision of July 14,
1960, p. 3. See also letter of March 5, 1958, from Senator George
Smathers to Hon. Oren Harris, and letter of January 20, 1959, from
Senator Smathers to Chairman Doerfer of the Federal Communications
Commission. Copies of these letters are attached hereto as Appendix B.

25/ Initial Decision, p. 5.

26/ Senator Smathers' letter to the Chairman of the FCC referred to at
Footnote 24, supra.

27/ Initial Decision, p. 6.
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When a United States Senator has a pecuniary interest in a
matter pending adjudication he is not immune from the rules govern-
ing participants in a judicial proceeding. Senator Smathers had notice
that his conduct was under scrutiny in these remand proceedings and
he could have testified as a witness. Instead he chose to defend his
conduct by an unsworn letter to the Chairman of the Commission. 28/

By making an exception for Senator Smathers' intercession on
Wilson's behalf, the Commission is establishing a dangerous precedent
whereby applicants with influential government officials as stockholders
or officers are exempted from the law governing applicants who lack
such highly placed principals.

A comparison of the Commission's decision of July 14, 1960, in
this case and its WHDH decision of the same day (supra, footnote 20)
does not provide any consistent standard of eligibility. All that can be
distilled from these decisions is that when applicants attempt to influence
the Commission's decision by the intercession of agents, they are abso-
lutely disqualified from further consideration. When they attempt such
influence by ex parte approaches made by their own officers or principal
stockholders, they are comparatively penalized, and not absolutely dis-

qualified. 2—9/ But when the person making the ex parte approach is both

28/ Copies of the letter were sent belatedly to all other parties and this
was clearly not the kind of ex parte approach to the Commission made
by Senator Smathers and others in the course of the original proceed-
ing. However, it was an extra-judicial effort by Senator Smathers to
lay certain facts before the Commission without subjecting himself to
cross-examination. Moreover, the letter was written at a time when
Judge Stern's Decision was under consideration by the Commission and
was clearly intended to influence the Commission's action on Judge
Stern's decision.

29/ FCC decision of July 14th in re WHDH, footnote 20, supra.
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a principal in the applicant and an influential government official, the
applicant is neither penalized nor disqualified; he gets the award.
Without the record of the remanded proceedings at its disposal,
it is impossible for the Court to consider whether the Commission ap-
plied the same standard of conduct to all applicants in this proceeding.
Without that record, it is impossible for this Court to decide even the
underlying question which necessitated its remand, i.e., whether the
Commission's award to Public Service should be affirmed or set aside. 3/
The Commission should be directed to transmit that record forthwith.
C. InIts Effort To Vindicate Its Own Reputation,
The Commission Would Award This Channel By
Default To The Weakest Existing Applicant,

Without Affording Any Opportunity For Considera-
tion Of The Qualifications Of New Applicants

In its haste to award the channel involved in these appeals to L. B.
Wilson, Inc., the Commission has arrived at the very resuit which Judge

Stern had warned against. In no way can the Commission's purported

30/ Consideration of the record made on remand will show that Public

" Service was awarded its permit for Channel 10 on the merits of
its application in instructions issued by the Commission to its
Opinions and Review staff at a meeting at which Commissioner
Mack was not present and did not participate. In view of the
fact that the decision had already been made without Mack's vote,
does his participation in the subsequent order adopting this de-
cision without modification require that it now be set aside?
The only criticism of Public Service's qualifications in the Com-
mission's decision is based on its unsuccessful attempt to retain
Whiteside. The Examiner found no actual agency relationship
between Public Service and Whiteside and he held that Public
Service did not know of the financial relationship between White-
side and Mack. (Initial Decision, p. 12.) Whether this tenuous
connection on Public Service's part with the misconduct of Com -
missioner Mack justifies setting aside its grant is another sub-
stantial issue to be decided on this appeal. Under the Commis-
sion's recommended procedure, it would never be heard by this
Court.
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award to L. B. Wilson, Inc., be reconciled with the public interest.
L. B. Wilson, Inc., was admittedly the least qualified of the four
applicants in this proceeding.

In its original decision of February 8, 1957, the Commission
found Wilson to be 'competitively weak in several significant elements
of comparison and . . . not equal comparatively to the other applicants. "
(R. 7783.) 81/ This conclusion was made on the basis of a record which
is now six years old and there is nothing in that record which would
support any inference that Wilson is any better qualified today. The
only expression of more recent date with regard to Wilson's ability to
operate a television station is Senator Smathers' remark that since the
application "'was inextricably bound up . . . in the personality and
ability" of L. B. Wilson, who had since died, this application would

32/

"fall of its own weight. ""—

31/ Examiner Sharfman, whom no one has accused of improper conduct,

~  recommended against a grant to Wilson and Wilson had been able to
persuade only one Commissioner, Hyde, that this recommendation
should be ignored. It is significant that Commissioner Hyde is the
only one of the Commissioners voting to award the channel to Wilson
who was a member of the Commission when the orders at issue here
were made. If the other members voting for Wilson had any knowl-
edge of the reasons which impelled the other Commissioners to vote
against Commissioner Hyde's original position, it was clearly not
obtained from any consideration of the arguments made on the ex-
ceptions to Examiner Sharfman's Initial Decision. These Commis-
sioners, Ford and Cross, did not even hear those arguments. The

only remaining Commissioner, Lee, who did participate in the original

proceeding, disagreed with Commissioner Hyde as to the propriety of
the award to Wilson. This disagreement emphatically underscores
the need for a fresh consideration of the comparative merits of ap-
plicants before an award of this valuable public resource is made to
any applicant.

32/ Letter dated March 5, 1958, from Senator Smathers to Hon. Oren
Harris, supra, footnote 24.
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L. B. Wilson, Inc., itself did not have enough faith in the record
it made at the comparative hearing to file an appeal from the Commis-
sion's decision of February 8, 1957. Yet this is the applicant to which
the Commission has assigned the responsibility of providing television
service for the Miami area.

The Commission recognizes the infirmity of its own decision.
It admits the dubious validity of its award to Wilson by this ''type of
award by default" and it therefore suggests that it may make another
award after four months of operation by Wilson.

The Department of Justice previously recommended that in the
event the Commission disqualified three out of four applicants in this
proceeding, 'it would be appropriate for the Commission to make timely
application to the Court of Appeals for an order pursuant to §402(h) of
the Communications Act that additional parties be permitted to file ap-
plications for Channel 10 in Miami. 33/ However, instead of applying
to this Court for authority to set aside its existing grant and to reopen
the record so as to admit new applicants, the Commission purports to
award the channel ipse dixit by the simple process of elimination of
existing applicants.

Nowhere in its decision of July 14 or its Report to this Court
does the Commission disclose its intentions with regard to Channel 10

at the expiration of Wilson's four-month license. The Commission does

33/ Opposition of the United States to Petition of North Dade Video, Inc.,
for Modifying of Procedures and Other Relief. See also FCC's
denial of Elzey Roberts' Application for Leave to Intervene in this
proceeding on the ground that such application was premature until
the Commission reported back to this Court and until this Court made
the necessary determination under §402(h). Supra, p. 8.
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not state whether or not it intends to open the channel for a comparative
hearing of new applications at that time. Considering the importance
of its decision and its impact upon the matter at issue in this appeal,
"the Commission's utterances in support of its action are indeed

34/

laconic. "==" Its silence on this point is particularly surprising in

view of this Court's decision in the Community Broadcasting case,

supra, in which the Court held, as recently as February 8th of this
year, that '"the grant of temporary authority to one of several compet-
ing applicants before there has been any hearing is pregnant with danger
to truly comparative consideration' because such a grant '"has an in-
evitable tendency to discourage competitors for construction permits. "iﬁ/
The Court recognized in its opinion in that case that where a com-
munity stands to lose an existing service, the public interest may in
some circumstances overbalance these disadvantages. But in this case
no criticism has been heard on the quality of Public Service's existing
operation. In fact, the Commission has previously pointed out to this
Court that Public Service's television station '"has been built and put into
operation at considerable expense and, more important, the public is
presently enjoying a valuable television service from this operating sta-
tion. " It recognized that "it would clearly be unfortunate . . . to re-
36/

quire the precipitate termination of this valuable existing service,'" =—

Yet the Commission now purports to order this existing service off the air

34/ Community Broadcasting Co., Inc. v. FCC, 274 F. 2d 753 (Nos.
15313 and 15314 in this Court, decided Feb. 8, 1960.)

35/ 274 F. 2d 753, 758.

36/ Reply and Answer of Federal Communications Commission re Motion
to Remand filed herein on April 11, 1958, pp. 9-10.
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on September 15, 1960, before this Court may consider the propriety of
the Commission's Order.

Under the procedure which the Commission now proposes, the pub-
lic will not only lose this valuable existing service but it will suffer from
the disruption of service caused by a changeover from Public Service to
Wilson, and a subsequent changeover to a third holder of temporary au-
thority, all before this Court is given the opportunity to hear and decide

these z2ppeals.

CONCLUSION

The Commission's purported action removing Public Service from
the air before this Court can determine whether its authority should be set
aside cannot be reconciled either with due process or the public interest.
Short-cutting or obliterating constitutional and statutory requirements
does not restore public confidence in the Federal Communications Com-
mission's processes but merely compounds the original defect in its pro-
cedures which necessitated this remand. Public Service therefore respect-
fully requests that this Court (1) direct the Federal Communications Com -
mission to vacate its purported final order of July 14, 1960, and to transmit
to this Court forthwith the record of its hearings on the supplemental issues
remanded by this Court's order of April 17, 1958; and (2) direct the parties
to file supplemental briefs addressed to these supplemental issues within
a specified time.

Respectfully submitted,
PUBLIC SERVICE TELEVISION, INC,

By /s/ Norman E. Jorgensen
Norman E. Jorgensen

By /s/ William I. Denning
William I. Denning

Attorneys for Public Service
Dated: August 12, 1960 Television, Inc.
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Department of Justice
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A. Harry Becker, Esq.
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Counsel for North Dade Video, Inc.
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Max D. Paglin, Esq.

Federal Communications Commission
Washington, D. C.

/s/ Norman E. Jorgensen
Norman E. Jorgensen
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Before the FCC 59-184
FEDERAL COMMUNICATIONS COMMISSION
Washington 25, D. C. 69947

In re Applications

DOCKET NO. 9321
File No. BPCT-399

WKAT, INC.
Miami Beach, Florida

DOCKET NO. 10825
File No. BPCT-1645

L. B. WILSON, INC.
Miami, Fiorida

DOCKET NO. 10826
File No. BPCT-1685

NORTH DADE VIDEO, INC.
Miami, Florida

DOCKET NO. 10827
File No. BPCT-1792

PUBLIC SERVICE TELEVISION, INC.
Miami, Florida

For Television Construction
Permits (Channel 10)

N N N S S Nt St St N St Nt St S St et

ME MORANDUM OPINION AND ORDER

By the Commission: Commissioner Lee absent; Commissioner Craven
not participating.

1. The Commission has before it for consideration a Petition
for Modifying of Procedures and Other Relief filed December 24, 1958
by North Dade Video, Inc. (North Dade); a response thereto filed Decem -
ber 31, 1958 by WKAT, Inc.; oppositions to the North Dade petition filed
by the Commission's Office of the General Counsel (General Counsel),
the Attorney General of the United States (Attorney General) and Public
Service Television, Inc. (Public Service); a reply filed January 9, 1959
by North Dade to the oppositions of the General Counsel, the Attorney
General and Public Service, and comments of L. B. Wilson, Inc. filed
January 12, 1959.

2. This proceeding was initiated pursuant to an Order of the
Court of Appeals for the District of Columbia Circuit issued April 17,
1958 granting a Motion to Remand filed by the Commission. The Order
directed the Commission to proceed 'forthwith" to hold an evidentiary
hearing ''concerning [the| possibility that the award heretofore [made|
may be void ab initio or voidable and that a party, or various parties,
may be disqualified by reason of misconduct to receive an award of a
television construction permit. . . ." and ''report its findings of fact
to this court and recommend to this court such disposition of these
appeals as seem to it necessary or desirable in view of its findings of
fact. "1/ The Court's order provided that '". . . in connection with that

l/ WKAT, Inc. appealed from the Commission's decision and the Com -
mission's order denying petitions for reconsideration filed by North Dade
Video, Inc. and L. B. Wilson, Inc. (Continued on next page.)
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hearing the Commission shall make, at least in part, but not limited to,
findings of fact . . .'" on such issues. On May 28, 1958 the Commis-
sion issued its Order setting the matter for hearing on the issues set
forth in the Court's remand order. The Examiner's Initial Decision
was issued on December 1, 1958, exceptions to the Initial Decision
have been filed and the matter is now scheduled for Oral Argument
before the Commission en banc on April 23, 1959.

3. The North Dade petition urges the Commission to make a
final disposition of the four pending applications in this proceeding at
the same time that it considers the issues included in the further hear-
ing pursuant to the order of remand issued by the Court of Appeals. It
argues that ""assuming, and we must, that the grant to Public Service
would be set aside, . . ." it will be necessary for the Commission to
make a final disposition of this proceeding at some future date unless
the procedure which it suggests is adopted; that no matter what conclu-
sions the Commission may ultimately reach in the final resolution of
this case, no interest can be adversely affected by having that conclu-
sion adopted at the same time as the issues in this further hearing are
resolved and that all of the parties will benefit and the public interest
will be best served by resolving the question raised in this proceeding
as expeditiously as possible. The Attorney General and the General
Counsel take the position that there may be a serious question whether
the remand order of the Court of Appeals authorizes the Commission
to go beyond precise issues there designated and that, apart from the
question as to the Commission’'s power to broaden the issues, the North
Dade proposal would unnecessarily delay the promptness of decision on
remand issues which the remand order, as well as the public interest,
demand. Public Service opposes the petition on the ground that while
the Commission was not limited to issues suggested to it by the court
it nevertheless limited the hearing to the minimum issues contained in
the court's remand order and, accordingly, in the absence of a timely
request for modification or enlargement of the issues, the only proceed-
ing pending before the Commission is limited thereby and that the ques-
tions propounded by the court must be answered and the pending court
appeals resolved before any further proceeding may commence looking
toward the possible award of a construction permit for Channel 10. In
reply North Dade claims that its request is not inconsistent with the
court's order; that the arguments of the General Counsel overlook the
fact that the court's order provided that "in connection with the hearing
the Commission shall make, at least in part but not limited to, findings
of fact" on such issues and that this language and the court's subsequent
order on the Commission's petition for clarification 2/ were intended to
leave the Commission free to adopt such procedures as it might deem
appropriate for the disposition of the comparative proceeding.

1/ Continued - Eastern Airlines, Inc. has filed an appeal from the
Commission's order denying in part its petition to intervene in this
proceeding.

2/ A Petition for Clarification was filed by the Commission on April
30, 1958 and was denied by the Court on May 12, 1958 on the grounds
that the petition indicated a correct understanding of the procedures
contemplated by the Court.
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9. In our judgment the remand order of the Court of Appeals

does not authorize an expansion of this proceeding beyond the issues
set forth therein, i.e. (1) "whether the prior award in this proceeding
"may be void ab initio or voidable, " and (2) "whether a party, or vari-
ous parties, may be disqualified by reason of misconduct to receive an
award . . .". The court specifically retained jurisdiction of the appeals
from the Commission's decision in this proceeding and directed the
Commission to '"report its findings . . . and recommend to [the]| court
such disposition of these appeals as seems to it necessary or desirable
in view of its findings of fact.' While the court approved the Commis-
sion's interpretation of the above language, set forth in its Petition for
Clarification, '". . . as authorizing the Commission, in the light of such
basic findings as it might make, to reach ultimate findings or conclusions,
subject to judicial review, as to whether the grant should be set aside

. and also as to whether one or more of the parties should be dis-
qualified from further comparative participation in the proceeding . .
we find no indication that the court intended to authorize the Commission
to take final action on the pending applications in this proceeding at the
same time that it considers the issues set forth in the remand order.

"

6. However, even assuming that the Commission has authority
to adopt the procedure suggested by North Dade we believe that such a
procedure would unnecessarily delay a prompt resolution of the remand
issues required by the court's remand order. In our view the determina-
tion as to the further procedures to be followed in this proceeding and,
ultimately, the final disposition of the pending applications will be ex-
pedited by limiting this proceeding to the issues set forth in the court's
remand order. Consideration of the comparative qualifications of the
applicants at this stage would unnecessarily complicate the proceedings
and would delay rather than expedite an ultimate conclusion to this pro-
ceeding.

In view of the foregoing IT IS ORDERED, That the above -
described petition of North Dade Video, Inc. IS DENIED.

FEDERAL COMMUNICATIONS COMMISSION
(SEAL)

Mary Jane Morris
Secretary

Adopted: March 4, 1959

Released: March 5, 1959
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COPY

January 20, 1959

My, John C, Doerfer, isns e fg<g iy <y
Chairman |, by ; Tk
Fedcral Communications Cornmigsion |2k | joo
washington, D, C. i 4 PAVE

Dear Mr, Chairman:

I feel impelled to bring to your attention, and that of your colleagues,
a palpable error contained in the Examiner's Report on the Greater
Miami Area Channel 10 case.

I refer specifically to a finding of fact that I exerted Improper
Influznce in behalf of an applicant, This erroneons conclusion with
rescpect to my conduct is unjustificd, and is not supparted by the
record nor the evidence.

As you kuow, I have previously disclosed my full activities in connec-
tion with the Channel 10 matter in 2 statement which I submitted to
the Subcommittee on Legislative Cversight of the Uouse Committee on
Interstat? and Forelgn Commerce, I am attaching hereto a copy of
this statement for your convenicnce,

This matter was never discussed by me in any manner with any

meraber of your Commission now pitting, and you Commissioners are
in the begt position to know the truth of this assertion, Nor can it be
Inferred by any reasonable or disintarcsted person that the two casual
conversations which I had with former Commissioner Mack (nkaﬁnty*'
rccounted in the statement which I submitted to the House Subcommittee)

hod even the remotest effect of exerting or attempting to exert any
influcnce-on him in behalf of any applicant in the Chznns cage,
Thero is no teatimony on the part of former Commissioner Mack

that the conversations I had with him were designed to accomplish
such a purpose,

Jud;e Horace Stern's finding with respect to me is based solely upon
conjecture and suspicion, Your attention is invited to Page 6 of the
report whoere he states:



APPENDIX B
Page 2 of 10

COPRY

“Cne would have to be quite naive to accept as
@ fact that they urged him only to declde the case on
the meritg, Mkddokdboxdkikijokt |

Insofar as this statement refers to me, I respectfully submit that it
is an unwarranted, unsupported and patently erroneous conclusion
cn hia part, It is based (by his own words) upon his asswnption,

it is an elementary but salutary principle of law that mere suspicion
as to what may be, or may not be, in the mind of another cannot be
made a substitute for evidence upon which to predicate finding of
fact. It appears obvious to me that Judge Stera anfortunately,
unconsclously and unwittingly departed from this sound judicial
concept, and in so doing improperly reflects upcn iay conduct.

I submit that Judge Stern's finding with reapect to my activities is
wholly unjustified, and I sincerely trust that you and the members
of your Commission, upon consideration of all the facta and cir-
cumstances, will correct the record accordingly.

A copy of this letior, together with a copy of the statement which I
submittad to the Subcommittee, is being transmitted to other members
of the Commisasion,

Sincerely yours,

George Smathers, USS

GS:jo: L
Euncl.
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Honorable QOren Harris, Chairman
Committee on Interstate and Foreign Commerce,
House of Representatives,
Weshington, D.C.

Dear Mr. Chairman:

In the light of the fact that my name, among olthers, has been
injected by certain witnesses who appeared before your Committee in
connection with hearings being held relating to alleged irregularities
in Federal regulatory agencies; I am taking this opportunity to inform
your Committee of all pertinent facts within my knowledge relating to the
awvard of Channel 10 in Miaml to a subsidiary of National Airlines.

First, let me discuss my connection wvith the L. B. Wilson estate.
I became acquainted with Mr. L. B. Wilson shortly after he moved from
Ohio and took up residence at Miami Beach, Florida, where he bought a
home on North Bay Road and became active in community affairs. One day,
the date of which I camnot recall, he came to me and asked if I would
agree Eg_serve a8 Executor of his estate., He told me that, under the
provis{OnE ol hie exlisting will, the Iate Senator Robert Taft was named as
Executor of his estate., He said further that he had an affection for and
high estimation of me and was anxious, therefore, that the will be redrafted
and that I be named as Executor. I advised Mr. Wilson that I would under-
take this asalgnment with the understanding that he get a bank to amct as
co-Executor, since, in the event of his death, I would not be able to give
sufficient time to the details involved in the administration of the
estate, I further advised Mr. Wilson that it was wmy judgment that he would
out-live me by at least ten years, because at the time he was a vigorous 62
years of age, and that actually I should be making him Executor of my
estate, for undoubtedly he would outlive me.

The will was drawn and executed on September 23, 1953, and I was
named co-Executor, along with his regular bank, the Miami Beach First
National Bank. . e

Approximately five months thereafter I learned that Mr, Wilson
was an applicant hefore the Federal Communications Commission for a
television license at Miami. Upon learning this I wrote to Mr. Wilson, a
copy of which letter 1s attached, stating that in the light of his becoming
an applicant in a matter before the Federal Communications Commission I
thought it best that he re-draw his will and drop me as an Executor. I had
no further contact with Mr. Wilson until I learned of his sudden death in
October, 1954, at which time I discovered he had not changed his will and
that T waeg, 1n fact, a co~Executor of his estate.

Mr, Vilson was an attractive, dynamic and able individual. He had
made a great success of his various business enterprises. It was clear
Lo me that any consideration given to his application for a television
license at Miami wvas inextricably bound up in his own personality and
ahility, Now that he was deceased it wae my personal opinion that his
spplication would fall of its own weight, I so advised the beneficiaries
ol Me. Wilson's estate since as co-Ixecutor I was desirous of promptly
winding up the affairs of the estate. However, it was felt by the bene-
[helaries that in the orxderly adminlstration of the estate it would be
b Lber to allow the matter to proceed to final adjudication. I took no
pitrl, whatsoever in any of the proceedings before the Federal Com-
munleations Commission, nor(next page)
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did I contact any of the Commissioners nor anyone connected with the Commiseion
with respect to this matter, except as follows:

(1) 1In the fall of 1955 at the University of Florida Homecoming I
festivities held at Gainesville, Florida, I happened to meet Commissioner '
Mack at a large party given by a mutual friend. I had a conversation with
him and my best recollection is that he told me of the extreme complexities
of the problems with which he was confronted as a new Federal Communicatione
Coumissioner. During this casual discussion the situation involving

Channel 10 ceme up. Frankly, I do not remember whether he brought it up or if
it was I who mentioned it; but id any event I definitely got the impression
from Commissioner Mick that he whs not going to participate in the decision
on Channel 10,

(2) The only other time the matter was raised was when I was in-
vited by Mr. Mack to visit his office, which I had not previously done. His
invitation was strictly of a social nature and I accepted. To the best of
my recollection I went over to his office in the late fall of 1956. In the
course of our conversatiom;,—I wtated to Commissioner Mack that I hoped a \ \

decibten—eould—be made in the Channel 10 case in the very near future because
we Werz-anxious to close up the L.B. Wilson estate, and that was one of the
matters that had to be disposed of before the estate could be closed. My

best recollection is that he told me it would be decided very shortly and that
his vote would be one which would not be pleasing to me. Exactly what his
words were I have no specific recollection, but that was the general impression
conveyed to me at that time.

The above two instances were the only times that the matter of
Channel 10 was discussed by me with anyone connected with the Federal Communica-
tions Commission in any manner whatsoever,

II.

I would now like to clarify the record with respect to my connection
with the appointment of Mr. Mack to the Federal Communications Commission.

While I have known Mr. _Richard Muck for approximately 25 years, I
have never had any closge personal association with him. He was appointed to
fill a vacancy on the Florida Public Utilities Commission in 1947 by the
then Governor Millard Csldwell, and thereafter he was elected by the people of
Florida in his own right to succeed himself on two occasions.

Mr. Mack was first called to my attention as a prospective Federal
official in 1951 by Mr. Arthur Milam of Jacksonville, one of Florida's
most respected and able attorneys in a letter he wrote to Senator Holland
and me. On the strength of that letter and other endorsements in his behalf,
one of which came from the Southeast Association of Public Utility Commis-
gioners, I joined in letters to the then President recommending Mr. Mack
for appointment to the ICC, FCC or FPC. Mr. Mack, as well as his wife, came
from highly respected Florida families.

I heard nothing more about Mr. Mack until my return from a trip to
South America in November, 1954, when I was told that Governor Sherman Adams
had called me and wanted me to call him at the White House. I returned this
call and Governor Adams asked me about my position with respect to Mr. Mack,
whom he stated the President was considering for nomination as a member of
Lhe Federal Communications Commission, I told Mr. Adams that everything I
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knew of Mr. Mack wac owod avd bholb I wonld Jjein in the cadorcoment ol him for

the appointment if the Fresident desired to nominate him. A¢ your Conmitiee

well knows, all Presidential appointments are subject to an F.B.1. character
investigation. 1 would assume that such an investigation disclosed nothing

of an unfavorable nature as to Mr. Muck's character eince the President sow

fit to send his nomination to the Senate on May 25, 1955. Subsequently,

on June 16, 1955, Mr. Mack appeared before the Senate lnterstate and Foreign

Commerce Committee, of which I am a member, to make an sppearance and ctatement.

At that time, I introduced him to the Committee and gave him my full endorse-

ment, as did my colleague, Senator Holland. It is my understanding that the
statementes that both Senator Holland and I made at that time are already a

part of the record of your hearings. This is the extent of my activitiee in
connection with the consideration and appointment of Mr. Mack for membership

on the Federal Communication Commission.

I1I.

In addition to the foregoing there have beén what I consider to be
recklees and irresponsible allegations made with respect to my activitiee in
connection with Channel 10. 1I. the interest of truth and justice these should
be dispelled.

(A) 1In an affidavit signed by Mr. Frank Katzentine and also in his
oral testimony, it is stated that I called Mr. Katzentine on the telephone
and told him I thought he and his group were better qualified to receive
the Channel 10 grant than was National Airlines, and that I told him he ought
to find out where Commissioner Mack stood. Mr. Kutzentine further etated that
asked me wWho W . ck'e frien I then gave him the names of
Mr. Perrine Palmer, Mr. Thurman Whiteside and Mr. William Gaither.

I did have a telephone conversation with Mr. Frank Katzentine. My
best recollection is that Mr. Katzentine called me when I was out of the office
and that I was returning his call. I have no distinct remembrance of having told
him that I thought he was more qualified than National Airlines, although it
is entirely possible that I said thken, as I believed then and helieve now, that
an airline recently off Federal subsidy, regulated by one agency of the
Federal government, had no business operating a television station, which is
also a quasi-public utility and subject to the regulation of a different
Federal agency. It is too difficult to determine when an airline subsidy
might be used for the operation of a television station, and it put Federal
regulatory agencies in conflict with each other. So it might well have been
that, for this reason, I did state to Mr. Katzentine that I felt. his applica-
tion should receive consideration over that of National Airlines.

I do recall that during the course of our conversation the queztion
of Mr., Mack's friends cameup. I remember telling Mr. Katzentine that I
thought Mr. Perrine Palmer was ® good friend of Mr. Mack's. I alco mentioned
Mr. William Gaither. But I am certain that I did not mention the name of
Mr. Thurman Whiteside, because until this investigation got underway, I,
frankly, did not know that Mr, Whiteside and Mr. Mack were close personal
friends.

(B) With respect to the unsupported accusations of Mr. Baker:

(1) On page 5 he stated that Mr. Katzentine visited me in
my office in May of 1953.
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I am certain that at no time hove T talked to Mr. Katzentine in my
offlce since the question of Channel 10 television license has been in
existence. 1 aw advised that Mr. Kabtzentine came by my oiffice when 1 was
out and that he vieited with Mr. John J. 0'Keefe, my legislative Asslstant.

Mr, O'Keefe advised me of the convercation he had with Mr., Katzentine
and stated that Mr. Katzentine wanted help to insure that the Channel 10
matter be decided on its merits. No action was taken by me as a result of
what Mr. 0'Keefe stated to me.

(2) On Page 8, in the fourth paragraph of Mr. Baker's
statement, he says that I "admitted" to National Airlines that Captain
Rickenbacker had talked to me about the National Airlines application for
Channel 10. Mr. Alexander Hardy of National Airlines also testified before
this Committee that I told him of a conversation which I had with Captain
Rickenbacker about the same matter. Both of these statements are completely
without foundation and totally false.

Mr. Baker's statement in his original letter to your
Committee that I had some personal interest in this matter other than as
co-Executor of the L.B. Wilson estate, is without foundation and completely
false.

(3) With respect to Mr. Baker's statement that "there can
be no guestion that Senator Smathers was actively working to influence the
decision adverse to National **%" 6 T state that such charge is without
foundation and completely false.

Mr. Baker has further charged in the same paragriph of his
statement that I have exercised undue influence with the Civil Aeronautics
Board against National Airlines in the past.

I presume this allegation arises from the following:

(a) Mr. Baker has had a stormy career with his
airline. Late in 1948 and the early part of 1949, his pilots were out owu
a long strike which was not settled for almost a year. At that time I was
a member of the House of Representatives. My liistrict included the cities
of Miami, Miami Beach and Key West, all points served by the National
Airlines. I was importuned by the citizene of my District, who were most
anxious to have flights back in operation before the winter tourist season
began, to assist them in getting this service reactivated. The Airline
Pilots Association also asked me to intercede in this matter in efforts to
get the controversy mediated by the National Mediation Board. (Labor
relations on the airlines are governed by the Railway Labor Act and
mediation is the essential feature of that law as distinguished from the
National Labor Relations Act.) This I did, as a Representative of this
District, end over Mr. Baker's strenuous objection. The strike was finally
settled only after much bitterness and much economic loss to the community
by reason of the lack of operation of the airline during the tourist season.

(b) Another instance occurred in 1954, at which
time the County Commission of Monroe County, wherein the city of Key West
is located, endeavored to expand its airport facilities. The Commission
sought to help finance the expansion by increasing the landing fees. As a
result of this action, Mr. Baker stopped all flights to Key West and re-
fused to meet or talk with the Commissioners for quite some time.
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The Commiesioner: eventually appealed to me. The
action of National Airlines had a particularly harmful effect upon Key
West for the reacon that they had no railroad service and cdntinued alrline
gservice was ecegential for the tourist business. I endeavored to get
Mr. Baker and the Commiegsioners together in an effort to settle the
dispute,

A meeting was held in my office at which Mr. Baker

and Mr. Hardy were present. The meeting, frankly, was without succees.
The attitude of Mr. Baker was so overbearing and abusive that T invited
him to leave my office ¢n a permanent basis. [Finally, after some time
during which the people of Key West continued to suffer lack of service,
I appealed to the Civil Aeronautics Board for relief on the ground that a
certificated airline could not summarily ceace all certificated operations
Just because of a dispute with a local County Commission. I wae glven no
acsistance there.

I then appealed tothe Post Office Department on
the ground that, a certificated airline could not summarily breach its
contract to deliver the mail without prior notice. The Post Office Depart-
ment undertook an examination of the matter - and on March 22, 195h, wrote
a letter to Mr. Baker advising him that he must resume his flights or
suffer government penalty. Bventually a written "modis operanti' was
worked out and flights were resumed but Mr. Baker continued to bitterly
resent my efforts to be of assistance to my constituents in Monroe County.

(c) The third instance that comes to mind where
Mr. Baker resented my efforts, occurred this last fall. Once again
Mr. Baker's airline came to a stop because of a strike with his ticket
agents. In October I was at a meeting of the representatives of Key
West and Monroe County wken it was called to my attention that these areas
were apgain suffering by reason of the lack of airline service. Naval
personnel at the Key West Naval base were greatly inconvenienced and the
tourist season, which is of such importaunce to the economy in that areas,
was suffering. The only transportation available was by car or bus over
the overseas highways.

When these pleas for assisiance were made to me
I called the Civil Aeronautics Board offices in Washington. I talked
with Commissioner Louis Hector. I asked him if there were any procedures
where a community such as Key West which is completely isolated and
without adequate transportation could be eerved by another airline when the
certificated airline designated to serve the city either refused to fly
or was not able to fly because of a prolonged strike. I was advised that
there wae such a procedure and that if the officials of Key West and
Monroe County would draw up a temporary emergency petition to the Civil
Aeronautics Board stating the case and the necessity for immediate air
service, the Civil Aeronautice Board would take the matter under coneidera-
tion. This was done and shortly thereafter the Civil Aeronautics Board
granted to Mackey Airlines a temporary certificate to fly from Miami to
Key West during the time the National Alrlinee planes were grounded as &
result of the strike.

Mr. Baker learned about my participation in this
matter and I was informed that he wag resentful about it. My position
has been, and will be, not to allow Mr. Baker and his personal interests
to deter me from my duty to serve the public of the State of Florida
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Page Gix

(4) Mr, Buker, 1n his et suent cn Puse 9, mak:z refevente to a
"secret meeting" belween Senator Mugunucon, as Chairman of the Interstate
and Foreign Commerce Committee of the Senate, and members of the Federal
Communications Commiesion, at which time letters to the Federal Communica-
tions Commission members from Florida's two Senators, Holland and Smathers,
in opposition to the grant of Channel 10 to the Public Service Television were.
read. I never wrote such a letter. My'best recollection of the situation
i1s that early in 1957, members of the Federal Communications Commission were
called before the Senate Interstate and Foreign Commerce Committee in connection
with another matter. After the public hearing was concluded Senator Magnuson
invited the members to confer with him and other members of the Committee
in Executive Session with respect to this policy question, at which time
Senator Magnuson told the Federal Communications Commission members present
of his concern over the policy of allowing an airline to run a television
station. He asked that they get the views of the Civil Aeronautice Board
before deciding the case. That was all that was said and the meeting quickly
broke up.

However, I would like to state that it has been my belief all along
that an airline, gqualified to receive Federal subsidy, regulated by one
Federal agency, ghould not own a televicion station regulated by another
government agency. Such dual ownership of quasi-public utilities would place
one airline in an unfair competitive advantage over another. 1In addition
it would be difficult to ascertain to what extent subsidy payments to the
airline would be utilized in connection with the operation of such television
or radio station.

This is a cowplete explanation of my interest aud participation in
the Channel 10 matter.

Mr. Baker's many unsupported statements based, not on hic own knowledge,
but on rumors and suspicions are reckless, irresponsible and generally false.

Mr. Baker, in my Jjudgment, is a desperate and troubled man, and
while anxiously trying to hang on to some of his possessions, he is regrettably
willing to smear and besmirch without regard for fact, truth or conescience.

If I can be of any further assistance to you, or your Committee,
I will be more than pleased to do =o.

With kind regards, I am

Sincerely yours,

George Smathers, U.S.Senator
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February 16, 1954

(Dictated February (2]
Mr, L. B. Wilson
5900 North Bay Road
Miami Beach 40, Florida

Dear Mr, Wilson:

While in Miami this past weekend I wanted to discusa with you a problem
of mutual concern, However, I had to leave sooner than I expected to go to
Tampa and thereby missed the opportunity of visiting with you; hence this letter,

Very frankly, I feel highly honored that after the untimely passing of
Senator Taft, who was the executor of your will, you came to me and asked me
to take his place as executor of your will, Indeed, I very much appreciate an
opportunity to try and step into the shoes of a man of Senator Taft's caliber, and
of course it was a source of pleasure and pride for me to have the confidence of
a man of your ability and accomplishments,

Y ou will recall that at the time you asked me to serve, I asked you
gpecifically if there was anything that you had in mind my doing as a Senator,
which could prove embarrassing either to you or to me, You responded that
there was absolutely nothing that you wanted from me as a Senator, Iassured
you that it had been my practice during eight years in the Congress to keep
business and politica completely separated, that I had never used my Congres=

sional office to promote business or opportunity for myself, nor for anyone with
whom I was connected in a business way. Iam pleased that since these con-
vergations with you, you have neither called me nor written me about inter-
ceding in anything in which you had an interest, For that I am indeed grateful,

While in Miami last weekend, it came to my attention that you were an
applicant for a television station on a channel for which there are several other
applicants, I have learned from past experience that United States Senators
are called upon from time to time by various applicants to intercede in their
behalf when their cases finally come before the Federal Communications Com-
mission, However, it has been in the past and will continue to be my policy
to take no part whatsoever in any such contests since the law invests in the
Federal Communications Commission - a quasi-judicial body - not only the right
and duty but the sole responsibility to determine which applicant can best serve
public need and necessity, In view of the fact that you are one of the applicants
for Channel 10, and because I am anxious not to subject you or me to any
criticism, I deem it wise to withdraw as executor of your will,

A fter this contest has besn completely settled, if you are still of the
opinion that you would like to have me serve as your executor, I can assure you

that nothing would give me greater pleasure,

With all good wighes,
Sincerely,

/s/ George Smathers
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