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"The policy of our paper is very simple-merely to tell the truth" 

-Paul Poynter, publisher, l912-1950 
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Our Senator's Deal 
Senator George Smathers' ex­

planation of his lucrative invest­
ment in a Florida land develop­
ment, in which he shared the ex­
tremely high profits with Bobby 
Baker and Scotty Peek, is far too 
sketchy and incomplete to satisfy 
the voters who have given him the 
privilege of representing them in 
Washington. 

SENATOR SMATHERS did not 
reveal other partners in the deal 
besides Baker, former secretary to 
the Senate's Democratic majority, 
and Peek, Smathers' former ad­
ministrative assistant. 

Senator Smathers did not ex­
plain how he managed profits of 
$42,000 in seven years on a 180-acre 
tract near Maitland which he said 
he did not subdivide or develop. 

We cannot believe Smathers 
will choose to stand on the in­
adequate information given thus 
far on this matter. Surely he 
will understand the need for full 
disclosure of all facts relating to 
this deal as well as to other in­
vestments be might have made. 

From what is known so far, 
Bobby Baker's role in this is minor. 
It is easy to understand how Sen­
a tor Smathers, once involved in 
such a deal, might be moved to 
share it with Peek and Baker. 

WHAT MANY FLORIDIANS 
desire to know more about are the 
circumstances under which the 
Senator was drawn into the orig­
inal investment. It may be that 
Smathers' public capacity was un­
related, that, as he implied, ''some 
longtime friends'' permitted him 

to share their harvest of dollars 
because of their friendship. But 
Floridians will want to judge this 
for themselves based upon all the 
facts. 

Smathers' involvement carries 
a strong argument for a law re­
quiring all Federal officials. elect­
ed as well as appointed, to make 
public disclosures of their personal 
finances. Such a law would guard 
against conflict of interest and help 
maintain public confidence in Con­
gress. 

The move for a disclosure law 
has long remained dormant in 
Congress. In 1951, President Tru­
man recommended the ''prompt" 
passage of such a law. 

"PUBLIC OFFICE is a privi­
lege, not a right,'' Truman told 
Congress. "And people who accept 
the privilege of holding office in 
the government must of necessity 
expect that their entire conduct 
should be open to inspection by the 
people they are serving." 

Since that time, more and more 
senators and congressmen volun­
tarily have disclosed their personal 
finances. The numbers now have 
reached at least 10 senators and 
19 representatives. 

Among the senators are Mike 
Mansfield, Joseph Clark, Jacob 
Javits, Stephen Young, Philip Hart 
and, most recently, Wayne Morse. 
House members include Florida 
Congressmen Charles E. Bennett 
and Claude Pepper. 

Senator Smathers should be the 
next to join this growing list. Until 
he discloses fully hjs J.- eLon . fi• 
nances, the q u e s t i o n s already 
raised cannot be settled. 



Smathers Says His 
Land Venture Ethical 

Eastland, Tex., 
Bans Cigarettes; 

Sets $1,000 Fine 
EASTLA~D .. Tex. (uP[) _ 

Three smoking members and 

Editorial, 8-A. 

By JERRY BLIZIN 
Times Bureau 

\VASHI~GTON-Florida Sen. 
George A. Smathers, who yes­
terday disclosed that he invests 
rather heavily in state real es­
tate pr9perties, said an Orange 
County venture with former 
Senate majority secretary Bob-. 
by Baker was beyond reproach. 

Smathers sold one eighth in­
terests in a 180-acre tract at 
Maitland. in northeast Orange 
County. to Baker and Scott I. 
Peek. Smathers' former admin­
istrative aide, in 1957. 

THE TWO -'IADE $7.000 
apiece on $1,500 investments, 
while Smathers-who owned the 
tract for two years before he 
~fered !n.ter~sts to Baker ~a~d 
....eek--e::,,nmated he made :i;L,­

one non-smoking member of the 000 on t:1e land over a seven­
Eastland City Council yesterday year period. 
unanimously passed an ordin- "But if this is wrong with 
ance prohibiting the sale or use Baker and Peek," Smathers 
of cigarettes within the munici- said, "then they've got to re­
pal limits. write the Bible and the Constilu-

The ordinance provides a tion-particularly the Bible." 
$1,000 fine or three years im- He insisted that he offered in­
prisonment for any person terests in the land because both 
caught with cigarettes or smok- Baker and Peek were young 
ing them. Mayor Don Pierson men, with growing families, and 
said he expects the ordinance struggling to get ahead. 
to become effective Feb. 20. 

Peek was then making an es-
THERE WER,E strong indica- timated $16.000, the next-to-the­

tions that if the ordinance was top pay scale for Senate staff 
not passed as a joke, it may aides. Baker earned $19,600 as 
have about the same effect. majority secretary when he re­
s. G. Johndroe Jr., city attorney signed in October. His 1957 pay 
of nearby Fort Worth. said East- rate was not immediately avail­
land residents can umoke all able yesterday. 
they want to without fear of ar- ' 
rest. SMATHERS,however, said he 

felt sorry for them. 
Johndroe said that the state, " , , 

in effect, approved the sale of I nelp a lot of people-I ~e 
cigarettes by taxing t h e m. put _f~ur boys through college m 
There is no local option law on a,ddition to. my two sons and 
cie1arettes as there is on alco- Im not a nch man. I expect to 
hoi in Texas. keep doing that." 

Furthermore Jolmdroe said Senate Rules Committee in-
the City Cou~cil of Eastland vestigators yesterday promised 
put the punishment too high. A to make a full probe of the 
city may not legally fine any Smather~-Baker-P~ek land deal. 
person more than $200 and can Committee Chairman ~- Ev­
send to jail only a person who erett Jordan,_ D-N:C. said !he 
refused to pay his .fine or is in group has no mt~ntlon of callmg 
contempt of court. Smathers to testify. 

"We don't need him-we're 
!\HYOR PIERSO~, a two-

pack-a-day smoker until the (Please see L • .\J.~D. ~-A) 
government report on cigarette~ ADVERTISEMENT 

came out Saturday, said the MOVING TO FLORIDA? 
penalties were made severe to TERMINAL VA~ LINES - Lowesr: 
show people the council is ''se-l Rates-S:h1c~~go :,;. 000 Lbs. 8188.00 

. ,, New ..,.000 Lbs. __ Sl90.00rork 
1 nous. 1325-9~ St. So. Ph. 862-1121. 

;. ( 
✓ 
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Land Deal Said Ethical 
Eugene A. Hancock, former fore the committee and dial-

president of Serv-U Corp., told lenge testimony that he accept­
the 

not investigating senators," Jor- that 
dan said. 

Jordan said the committee's 
assignment is to investigate 
Senate employes. past and pres­
ent, and he said Smathers is 
not an empioye of the Senate. 

L. P. McLendon, special com­
mittee counsel said it was 
probable that Peek might be 
called. 

SMATHERS SAID the Mait­
land tract was raw acreage he 
bought in 1957 with a group of 
private citizens, "none of them 
are public officials-they're just 
people I went to the University 
of Florida with." 

Tuesday Smathers said his 
portion of the transaction was 
one fifth. 

He declined to identify them. 
But Smathers said that he owns 
land in "various parts of Flor­
ida," - nine of it in Pinellas 
County. 

"I don't know where it all is," 
he said, "some of it I bought 
as investment. Som~ of it was 
successful, and some of it I may 
be stuck with for some time." 

All that remains of the 180-
acre Maitland tract, which he 
said is about 20-25 miles north 
of Orlando, is a few lots. But 
Smathers said he had never sub­
divided or developed the proper­
ty and has therefore treated all 
this income as capital gains in­
stead of ordinary income. 

Spcceial PRICE on 
LOPEZ 

PATIO STONE 
Limited time only 

Installed or Do-It-Yourself 
THE UTOPIA IN PATIO STONE 

'.Ve cor.;cr cement slabs 

• THIS WEEK'S SPECIAL • 
Reg. $3.95 

BIRD $295 
BATH 

Other Concrete Items 
Wholesaie & Retail 

CEE & ESS Patio Mart 

LOPEZSTONE OF W. FLORIDA 
1999 U.S. 19 So. 

Clearwater, Fla. 584,5303 

51/4o/o 
INTEREST 

CATHOLIC 
SCHOOL 

CHURCH• HOSPITAL 
BONDS 

DanielT. Winter &Co. 
403 Florida Theatre Building 

St. Pete 1, Fla. Phone 862,0381 
NAME _____________ _ 

ADDRESS ___________ _ 

CITY ______ STATE ___ _ 

HE SAID the Maitland acre­
age doesn't have any frontage on 
state highways. 

''There is nothing wrong in 
. this," Smathers said. "This was 
. timber land, part of it in groves. 

It lies around a lake." 
l He said he has never used his 
L office to promote the property 

in any way. 
Nor, he said, did his unidenti­

• fied Florida friends who hold 
! part of the Maitland tract know 
• that Baker or Peek held any in-
• terest in the land . 
1 Smathers figured his gain in 
) the sale of the property was at 

the same rate as that made by
1 Baker and Peek. 
:? Smathers said he knew of no 
• other land in Florida in which 
• Baker might have invested. He 
1 said he hasn't been involved in 
• any other venture with Baker. 
1 

j Hearing Continues 
~ WASHINGTON(HI) - A Miami 
d vending machine operator testi­
h fied yesterday that former Sen­
·n ate aide Robert G. Baker nev-

er used influence to help him. 

Senate Rules Committee ed $5,600for helping another op­
Baker plans to appear be- erator land a contract. ., 
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Not So Cold 
Fair, low near 37 de­

grees. St'a Uered frost President Suppc 
n,ltlel' r u I' a I areas. 
High 11ea1· 70; increas­ Medical Care I 
ing doudiness, warmer. 
SE to S winds JO l.o 20 See Page 10-, etersburgWimes
m.p.h. \\leaU1er data, 
l'age 2-A; story, 1-B. 
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✓ /Smathers 
By JERRY BLIZIN acreage in Orange County in 

'l'imes Bureau which former Senate majority 
secretary Robert G. (Bobby) 

WASHINGTON-Sen. George Baker and Scott I. Peek, Smath­
Smathers yesterday refused to ers' former administrative as­
disclose his real estate holdings sistant, also held one - eighth
in Florida. shares. 

',! /I\ "When Nelson Poynter (ed­ Smathers said yesterday that 
' I when Senate rules require dis­itor and president of The St. Pe­

I. tersburg Times and Evening closure of assets, he will com­
. I 
I 

Independent) disdoses his," ply. He con1ends his- conrluct in 
Srnathers said, "I'll disclose off ice is judged every time he 
mine." runs for office. 

SMA'l'HERS, junior sen a tor The senator was elected to his 
from Florida, was identified third Senate term in H.16~. His 
Monday as a part owner of general election opponent w a s 

Refuses To DiscloseHoldings 
Emerson Rupert, a St. Peters­
burg Republican. Smathers 

on, 657,633 to 329,381 votes. 
; POYNTER LATER yesterday 

sent the following telegram to 
Smathers: 

/ "Dear George, Rf your state­ I 
ment that you w~ld disclose 
your real estate holdings it I 
would do so, mine consist of my 
home in St. Petersburg a n d 
property used in publishing Tl1r. 
St. Petersburg Times and Eve­
ning Independent, including 
circulation substations a n d 
Clearwater bureau. 

/ "Please telegraph collect to 
The St. Petersburg Times, night 
press, the list of your holdings. 

,Regards, Nelson Poynter." / 
About a half-dozen senators 

have voluntarily disclosed their 
assets. 

IN DEJ'ENDINGhis role in 
the ownership of property with 
Baker and Peek, Smathers 
Tuesday said he ow!led "consid­
erable land" in various part-; nf 
Florida. 

Yesterday Snrnthers' cnusip, 
Ben, an Orlando attorney who . 
invited the senator to par~ 

ticipate in the $423,000 purchase 
of acreage at Maitland, in 
Orange County, also defended 
the propriety of tile purchase. 

SMATHERS' OFF'ICE, inun­
dated by requests for details for 
the Flot-ida land venture, re­
ferred all calls to Ben Smath­
ers. 

Ben Smalhel's, his law part­
ner, Charles 0. Andrews Jr., 
and two Wint.er Park real estate 
rne11 anrl rlevelopers, Charles 
anct Mak:01111 Clayton, were dis• 
closed HS the purchasers of the 
143-acre tract from J. Hilton 

Sapp, a contractor. 
The purchase was mad1 

1957, although Sen. Smat 
was apparently invited to 
in the purchase during 1956. 

Smathers yesterday re, 
the figures on the Maitland 
ings. 

Smathers said he bought 
13% per cent of the enteq 
in 1957, not 20 per cent a~ 
office announced on Tueslla) 

"So:nebody back there 
tioned the figure one-fifth 

(Please see S!\IA1'HERS,2• 

1 
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Smathers Ref uses To Disclose Holdings 
has received some $42.000 on The Dommerich series of 

( FROM 1- A)• his $12.000 investment since 1957 homes in the $30,000 range sold 
. - trom the land's resale. quickly. Few lots remain. 

per cent),'' the Florida Demo- Smathers corrected his esti- One of the biggest booms to 
crat said. mate of his holdings after be- the subdivision's success was 

"The senator may have 1mg asked how he \\as able to its popularity among executives 
thougl1t it 
there were 
to~ether ... 
suggested. 

_ . 
t:',;DER 

was one-fifth hecause I buy one-fifth of a $4'.23,000 en- a_nd top engineers at the Mar-
five people in it al- terprise for $12.000. tm Co., a mammoth rocket plant 

one of his secretaries He explained that he and his at Orlando. 
• rin ;'\,J ; f th t t • 1four partners mane a _;; per ... artin, one o e s a es arg-

_ . cent down payment, thr.n paid est employers, was mushroom-
A TRLS! agreement off the remaining 71 per cent ing to peak size at almost the 

dated_ March 21, 19.)7, s1:1athers with proceeds from sale of the identical time the Dommerich 
went mto the deal with his cous- land. development came into being. 
in. the Claytons and Andr~ws. Twenty-r.ine per cent of S·!~3.. The Clayton brothers, builders 

Sm~lbers subsequc':1tl~ sold 000 is $122.670. Thirteen and nf hundreds of homes in the Or-
one-eighth shares of his mtrrcst . . • . .,., ·- . f • • 

• one-third per cent of $1.:...,6,0 1s lando area, ound contmumg
to Bakrr, former secretarv to ., - . • b · · M · 

· . · · · 1 · concernmcr the transacuon m 1-
mg Bakers fmancia affairs. d h 

F•• 1 · 11 h s th 'd cate that 
O 

t e $473000 f' . .., . 1gure
or s s are, ma ers pai . • 

$12 000 • t\ o checks pavable was correct.
• m v . • Smathers said he did not 

to Andre,vs as trustee for the • . know Sapp who received two 
enterpn~e. OnP. check for $S.- • ' _ . f
000' was dated April 4. 1957. sizable contracb last year or 

work at Cape Kennedy· and said
and the srcond for $4,000 was ' . ,, -~ he had never intervened on be-
dated Mav 00. 19;:i.. • b f half of Sapp for any defense 

In Seprem er O that yrar. . - ,, . . 
B~ker a~d Peek each bought in ;.ork.tl Ive tne~e~d even met 
with $1,JO0 checks payable to im, 1e s~na or sai • . 
Smathrrs. Smathers said he cut Sapp said he contributed to 
the·n in because each was "trv- Smathers' 1950 senatorial cam-
incr. to rai;e a ·lar~e vount1 fa~- paign against Claude Pepper. 
-1"' - • • d "' • •• 0 Smathers said he did not re-
1 v on a 1imne sa 1arv. 

V . • call the amount.
1S~UTHERS SAID.hi~ cous!n, • And state records at Tallahas-

Ben. and Andrews rnv1ted him 1see do not reveal the amount 
to join the venture. His person-' either. 
al. secret~ry: Jua~ita Thoma_s. So far, Smathers' office said, 
sa1d Ben s 1~v1tanon came 111 Baker and Peek each has re-
December 19;:ifi. ceived a little over $7,000 from 

TedSorensenSul 
FirstToOuit 

.------- tinn'' po!ic~
<FRO. M. l-A) sia federati 
~.....;..;_:.;..._.. __,_ he opposes- ___ 

written now with full time de- but Bnt;sh 

. . D . • $16,ulJ - not far away from success m rmgmg artm per- times to stavP off the resigna-S~he:· enate s emocratic mak-the $12,000 which Smathers sonnel to the Dommerich neigh- t· h' h -S Pn decided 
Joritv; and to Scott I. Pee . . b h d 11,r t f th h 10n, w ic orens. -

.,, . . . , . paid. or oo s. mos o e omes u on "in a eneral sense" about 
former admini str ative assi st ant The senator said he did not surround wooded lakes. The de- p g 
t?· the senator._ Their associ~- know if $423.000 was the exact velopment on U.S. 17 and 92 is a mon th ago. . . 
tion_ came to light Monday m amount paid for Sapp·s land. about a half-hour drive from the Sorensen . said .;he President 
testimony before the Senate :\ CHECK OF . Martin plant south of Orlando made one fmal er.ort to changest st 1 

Rule~ Committee, which is prob- • . . ate. a_mctp·s In 11.~ovember 1961 Sapp ;nd his mind vesterclay. 

voted to the' chore or it might 
never be written. ' 

Th b t d 'd 
e espec ac1c 1a wver sa1 . . • onal 
0lus ? .0 k would contain pers . 

remm1scences a~d also a~alyze 
what Kennedy _did and tned to 
do - "what. kmd of p~rsnn he 
was, .,what kmd of president 
was. 

JOHNSON ~()l'('HT several - 1• • • ~ • • 

.., ., . 
his companv were indicted by No one on Kennedy's immed1-
a Volusia County grand jury ate staff seemed as close to the 

. . . 
for taking more than $100 worth late president personally, pollt1-
f h 1 b d t Th 11 d ·ct 1 o-· 11 So - sc oo oar proper y. e ca y an 1 eo 0 0 1ca y as oren-

charo-es were dropped before 
. o 

tnal. 

LBJNominations 
S

Sent To enate , 
. 

sen. Though Sorensen was the 
. . 

son of a m1dwestern Republican
d K d N E er] d R an enne Y a • ew nt, an o-

C th 1· b th h d "l'b man a o 1c, o. s are 1 -
eral'' views that formed an un-
shakable bond. • 

Born to parents of Danish 
and Russian extraction, the 

WASHINGTON ~ - Pres~- lean, bespectacled Sorensen at-
dent Johnson yesterday nom1- tended the Universitv of Nebras-k . k - -
nated C. _Bur e ~lbnc '. a ca- ka, won a Phi Beta Kappa key. 
reer Foreign Service officer, _to and was graduated at the top ~f 
be ambassador to Yugoslavia, his law class at the same um-
replacing George F. Kennan, versity in 1951. 
who res_igned mon_th~ ago. Sorensen joined the govern-
~ native of Lomsv~lle, Ky .. El- ment, and was hired as legis- 1.---• 

. Smathers referred ~ost ques- their 1.67 per cent shares of the Department ~ost~. Kennedy, then a senator froi; i 
tions on the deal to Miss Thom- Maitland project. Other nommatlons sent to the Massachusetts in 1953. Soren­
as, who he said handles most of Baker was making $19,600 a Senate yesterday included: Cy- sen quickly ~howed sharpness 
his financi.al affai~s. He sa_id ~e year and Peek $16,500 -~t the rus R. Vance to be deputy s:c- and drive, plus a brilliant flair 
was not directly mvolved 1~ its ~ime they left their Wash1~g!on retary o! de~ense,_ succeed1~g for speechwriting, and he soon 
p~ogress and ":'as unac~uamted Jobs last year. Clanfymg Roswell L. G1lpatnc. Vance 1s became Kennedy's right-hand 

bnck has had a variety of State lative research assistant bv: 

with _a~l the bus1~ess d:ta1ls. Smathers' remark that their in- now secr:tary ot the Army; 
Ongmally, said Miss Thom- .comes were "limited" when h,e Stephen Ailes, deputy secretary 

as, the Clayton brothers owned offered them the land shares, of the Army, to be secretary 
60 per cent of the deal. Smath- his office said Wednesday that of the Army, succeeding Vance; 
ers. his cousin and Andrews their wages in 1957 were con- Edwin M. Martin, to be ambas-
owned the other 40 per cent in siderably less - $15,500 for Ba- sador to Argentina. Martin had 
equal shares of 13~,J per cent ker, $13,500 for Peek. been assistant secretary of state 
each. . . . IN ORL\.~DO, Andrews is- for inter-American affairs. 

The trust was dissolved m d t· t t f . a th -------,
13:'>3. BPn SmathPrs is now sue a s a en'.en con irmm,., e E t S t U h Id . ct . c - bl" . ., ·rr : 

. . senator's revised ctescnpnon of S es en enee p e ne Y, ,Jorensen eeos. \, · ·' r 
armed with the power of attor- th 11 ... . . . "l·~-rrN T Th T the savina in Wa,hinaron politi-'

f d . e over-c1. rinanc1a1 structure .,;, :::,... i. • ex. - e exas · . "' - .,.,
0 11 1:_1~·'· .-t\ _( •~rl abnt of the trust. He said lhe nego- Court of Criminal Appeals yes- cal circles.tel n_ .mot_nf._ey ,

1.-,ct e~ ..... ma w1s o ice sate, u . . h di d . h rl • h ld h A • t • t t' • l Jnk 1the Clavtons are no longer as- t1at10ns were an e m tthe ter a,~- unammo_us_y upfe B. _t_ej. qu1e 'satmos asce 1cl•uts]\~:
I -

man. 

WHEN SORE~SEN went to. 
the White House, his title. spe-! 
cial counsel to the President. did; 
not tell the whole storv. He was; 
not only Kennedy's speech\Hir-~ 
er and adviser but an intellrc-; 
tual alter ego. "If vou cut Ken-: 

Kennedy 

John p, 

Soccer 
., 

GLASG1 
.1 

he ~a~~~c~~ton 
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to report t< 
tion evrrv 
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day afternc 
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. d. .. . same manner as count.ess o swmn,mg convicuon o 1111e,mg man. orensen scrupu n .. ·.,._ __ _
soc1ate wn 11 t11e \·enture. . . ~ • 'd d th 1· 1· l t ,J • tl ; -er land transact10ns. Sol .t.stes. pushing the hank- avo1 e e 1me J!:'.1 u11r111g 1P: ___ _ 

THE ORIG~AL five part- Andrews declined to say how rupt fertilizer king a step closer Kennedy years. But in a re-j .. 
.J1er5 b0u:::ht 143 acres of unde- much land was re-sold for as to an S-year prison term. vraling serirs nf lrcmrrs at Co-: 
,:eloped -land from 
Sapp, a \vealthy 
Sapp said he thought 
wa::; ''abnut si:3.000." 

J. Hilton it was develnped into a S\Vank Esws also faces a 15-year lumbia unin"rSH:,': SorPnsen 
conrracror. residential area known as Dom- federal prison sentence for spoke knowin::ly of pre::idential 

the price merich Estates and Dommerich ir;:i.ud. He is frf'e in appeals decision-making ;i_t the White! 
Smathers Woods. bnnds totaling $130.000. House under Kennedy. 
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1-uo{~ Jo.,AJjtt ,qb~ r~ 
Smathets In,r1tedto Tell 
Of Florida Land Holdings 

Sen. George A. Smathers' In his wire to the Senator, 
(D-Fla.) was invited yesterday, Poynter listed his home, :,:;; 
to make a disclosure of his newspaper properties. i n -
Florida land holdings by a eluding circulation suhstations 
Ihome state newspaper. He has• and a Clearwater. Fla. tu­
not responded to the invita- reau office. ·'Please telegraph 
tion. 'collect to the St. Petersburg 

Nelson P. Poynter. pub--Times night press th. list of 
lisher of the St. Petersburg:your holdings.·• Poynter wired 
Times, queried Smathers, the Florida Democrat. 
about the disclosure in a _.\ spokesman for Smathers 
"Dear George" telegram to said no reply was contem-1 

the Florida Democr,..~. plated at this time. 
It was sent in the aftermath; 

of disclosure by the Senate! 
Rules Committee that Smath· i 
ers held a joint interest with i 
former Senate Majority Sec-, 
retary Robert G. (Bobby) i 
Baker in a speculative tract i 

near the booming Cape Ca-1 
naveral area. The investmenti 
brought Smathers an esti-1 
mated $42,000 profit over a I 
seven-year period and Baker a' 
profit of more than $7000. 

The St. Petersburg Times 
reported that one of its Wash-. 
ington correspondents asked 
Smathers, after the story· 
broke, if he would disclose' 

, his other l a n d holdings in: 
'Florida. 
I Smathers replied, according 
, to the newspaper, that he 
would make such a disclosure 
after Poynter disclosed his 
Florida land holdings. 



Mr. Drew PearaOJl 

Merry--Go-R.owul 

Wa.ahi:actoa,D. c. 
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!1
!;Conflict
I 

Bill,,.. 1; 

~eportedOut 
By the Associated Press 

~1The House Judiciary Com-1: 
nnttee yesterday unanimously I 
approved a bill designed to,· 
strengthen and simplify the l 1 

laws dealing with conflict-of-I 
interest among Government 
employ es. 1 

1 

•The bill tightens existing I 
bans on certain transactions I , 
b&tween Government officials I: 
al},d private interests, eases re- j 1 

stric.tions on part-time em-11 
pioyes and .• consultants and I l 

Iicodifies the bribery statutes. 1 
• It is the product of three , 
years' effort by the committee it 
and its staff and has the sup- It 
port of the administration and s 
leading bar associations. n 

Representative Celler, Demo- " 
crat of N. Y., chairman of the c 
committee, and Representative tl 
McCulloch, Republican of Ohio, 
the ranking Republican, joined B 
in sponsoring the measure. • 

Mr.-Celler said the aim is to m 
prevent .,improper and une~i- U: 
cal practices without ·depriving f;
the Government of the services 
of conscientious men and 1 

I zr. 
Iwomen." 

Mr. McCulloch hailed th;ebill 1. 

as "a: real step forward in a . 
field with many twilight zones. 
It should inure to the benefit 
of the entire pµbliG." . . 

One of the major provisions 
would prohibit. -an -·ex-Govern·... 
ment official who enters private 
business from taking part in a 
transaction· he worked on with 
the Government. Present- law 
bans such participation for 
only two years. 
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staPALM BEACH •REPORTThe Sunday r yApril 2, 1961 

Mrs. La Goree Among 
By BERNARD O'BRIEN 

Contr1but1nr Writer· 

MIAMI BEACH. Fla. -
Members o! the Gold Coast 
social set are still going 
strong, but they are getting 
tired. "Is the season ever 
going to end?" 1s a stock 
question at parties, and from 
all indications, the answer 
is "no.".I 

1 Mrs. John Oliver La Goree, 
1..widow o! the chairman of the 
/ board o! the National Geo-
i graphic magazine, arrived • 
• here last Sunday to spend 10 

days or so with Mrs. Frank 
Katzen tine. 

First, Mrs. La Goree visited 
in Palm Beach with the· 
Bernard Gimbels and t,llen 
went on to Fort Lauderdale· 
for a few days. There, she 
was the houseguest of Mr. 
and Mrs. John Wrathers. At 
Lauderdale, and also Palm 
Beach, a series . of sma 11 
parties were ·given in her 
honor. Mrs. • Wrathers enter­
tained on a luncheon c1-uise 
aboard their yacht. • 

While on the yacht.- Mrs. 
La. Goree was reminiscing on 

I her recent South Seas islands 
; cruise where she found Tahiti 
1 "just as. intriguing as in Ad­
·; ventures in Paradise." She. 
' left Washington • before 

Christmas for the aix-week 
• cruise; 

La Goree Drive and La 
Goree Country Club were 
named for her late husband, 
who was a resident here on 
tlle beach. 

Lemnltzers Here 
·i 

·Gen. Lyman L. Lemnltzer l 
last week addressed a formal I 
stag dinner of the Miami \' 
Beach Committee ot 100. He 
and Mrs.· Lemnttzer stayed at 
the fashionable Surf Club ; 
Apartments. . . , 

M1·. James Oerity of Michi­
gan, president of. the com­
mittee, and Mrs. Oertty en­
tertained for the Lemnitzer1 
at a dinner-dance at the 
Indian Creek Country Club. 
Included in the party were 
the general's aides, Maj. 
Elmer Dunn and Maj. Robert 
Cushing and Gen. and Mra. 
Edward Barber. 

A. di·nner wu 1lven lul 
week at tile Pontalnbleau 
Hotel for Mr. Grant Stock­
dale, Arnbas~ador-designate 1 

to Ireland. This was a hon 
voyage event and attracted 
!'=rveral hundred persons. ,-~

: t'"· At Palm Beach, the Her-a· 
~Loert Maya have been bus•:Jt 
j:·with guests. Dll'ectors of th~-1· 
1~ i"iickel Plate Railroad las, • 1 

'.'.jweek held tht,lr annual bonrc'; : 
) --------,- .. -··. ··- ..·-·--·----·-·... ___; 

meeting at the May estate, 
0 Mar;.a-Lago." Mr. May is 
a director and the il'OUP was· 
entertained there for lunch­
eon. Senator George Smath­
ers came down from Wash-

c.in~n for the meettn,. 
- Mr. May lnvi'ted a number 

of Palm Beach town officials, 
civic, business and prof es­
sional leaders to meet the 
directors, and there were 120 
at the luncheon. Mrs. May 
entertained the wives at • 
luncheon at the Bath and 
Tennis Club. 

Mr. and Mrs. James M. 
Johnston of Washington were 
at the Palm Beach Towers 
for a.week. Mr. Johnston, an 
invest~nt banker and one 
of the directors of the Wash­
ington Senators Ball Club, 
was here for the big gather­
ing at the_ May home. 

Princess Shops 
Her Imperial • Highness, 

Princess Shahnaz, daughter 
of the Shln of Iran, was de­
lighted in the "incomparal>le 
beauty" of Palm Beach nnd 
spent moat of her time on 

.Worth aven: 
!or her two .. 
ter, Mahnaz, 
Florida spoJ 

herself. 
Princess s: 

the Iranian , 
accompanied 
Minister anc 
vant. Upon 
pink chami> 
was given at 
tel where tJ 
penthouae d1 
vtait. • 

Attendini' 
St. Lewis of 1 
mer Ambas 
Griffis and 1 

Hynes ot· W 
.York and Pa 
princess can 
Washington ; 
Lady Ball." . : 

Senator T 
of Connecttc, 
dressed the· 
Round Table 
World's Ore. 
the exclU& 
Club. Mr. Ill 

•Landa were_-~ 
t 



": 
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19 '/- -

~, ·uio,j ' 

Mr. Drew Pea son 
Bell Syndi ate 
1313 - 29th Street, N. w. 
Washington, D. C. 
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TRANSPORTATION ACT OF 1958 

JUNE 3, 1958.-0rdered to be printed 

Mr. SMATHERS,from the Committee on Interstate and Foreign 
Commerce, submitted the follmYing 

REPORT 
together with 

INDIVIDUAL VIEWS 

[To accompany S. 3778] 

The Committee on Interstate and Foreign Commerce, to whom was 
referred the bill (S. 3778) to amend the Interstate Commerce Act, as 
amended, so as to strengthen and improve the national transportation 
system, and for other purposes, having considered the same, report 
favorably thereon with amendments and recommend that the bill as 
amended do pass. 

I. INTRODUCTION 

The purpose of this bill is to amend the Interstate Commerce Act, 
as amended, in order to provide necessary and desirable changes to 
enable strengthening of our Nation's transportation system, in the 
public interest. 

This bill is the outgrowth of extensive hearings held by the Surface 
Transportation Subcommittee on the deteriorating position of 
American railroads. Those hearings were begun in January 1958 and 
lasted for 3½ months. For 2 days in May the full committee held 
additional hearings solely on the subcommittee's recommendation for­
amendment to the rule of ratemaking found in part I of the Interstata 
Commerce Act. Part I applies mainly to the regulation of railroads. 

II. ADOPTION OF THE SUBCOMMITTEE REPORT, WITH AMENDMEKTS, 
BY THE FULL COMMITTEE 

The report of the subcommittee entitled "Problems of the Rail­
roads," committee print dated April 30, 1958, with certain technical 
amendments, is printed at the end of this report. This subcommittee 
report is hereby adopted as the report of the full committee on S. 3778, 

1 
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subject to the changes agreed to by the full committee discussed below 
and reflected as amendments to S. 3778 as reported to the Senate. 

III. DISCUSSION OF CHANGES IN THE SUBCOMMITTEE REPORT MADE 
BY THE FULL COMMITTEE 

Changes were made, as follows, in three of the recommendations 
contained in the subcommittee report: • 
(1) Subcommittee recommendation No. 3, "Competitive Ratemaking" 

Upon consideration of the amendment recommended by the sub­
committee to section 15a of the Interstate Commerce Act, designated 
the rule of ratemaking, the full committee agreed to further hearings 
on this recommendation, which were held May 20-21, 1958. 

Representatives of all interested modes of transportation, railway 
labor, shippers, and the Interstate Commerce Commission were 
present and offered testimony at the hearing. Upon further considera­
tion, the committee, in the light of this testimony, concluded that an 
amendment to the rule of ratemaking should apply to the several 
modes of transportation subject to parts I, II, III, and IV of the 
Interstate Commerce Act and should be constituted as a new sub­
para,graph (3) to section 15a of the 2.ct to rea.d &s follows: 

In a proceeding involving competition between carriers of 
different modes of transportation subject to this 4ct, the 
Commission, in determining whether a rate is lower than a 
reasonable minimum rate, shall consider the facts and circum­
stances attending the movement of the traffic by the carrier 
or carriers to which the rate is applicable. Rates of a carrier 
shall not be held up to a particular level to protect the traffic 
of any other mode of transportation, giving due considera­
tion to the objectives of the national transportation policy 
declared in this Act. 

In making this amendment to section 5 of S. 3778, the committee 
agrees with and wishes to emphasize the import of the following 
excerpt from the subcommittee report: 

The subject of competitive ratemaking as between the 
different forms of transportation was discussed at length 
during the hearings, the railroads urging enactment of 
legislation that would· restrict substantially the authority 
of the Interstate Commerce Commission in this field. The 
subcommittee is not convinced that the record before it 
justifies approval of the railroads' proposal. 

It is the policy of this subcommittee, and it is believed to 
be the policy of the Congress, that each form of transporta­
tion should have opportunity to make rates reflecting the 
different inherent advantages each has to offer so that in 
every case the public may exercise its choice, cost and 
service both considered, in the light of the particular trans­
portation task to be performed. The subcommittee believes 
and the national transportation policy is clear, however, 
that such ratemaking should be regulated by the Commis­
sion to prevent unfair destructive practices on the part of 
a carrier or group of carriers. . 
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It nevertheless appears that the Interstate Commerce . 
Commission has not been consistent in the past in allowing 
one or another of the several modes of transportation to 
assert their inherent advantages in the making of rates. 
The subcommittee recommends, therefore, that the Com­
mission consistently follow the principle of allowing each 
mode of transportation to assert its inherent advantages, 
whether they be of service or of cost. In 1945 in New 
Automobiles in Interstate Qommerce (259 ICC 475), the sub­
committee believes that the Commission properly construed 
the intent of Congress in this respect when it said: 

"As Congress enacted separately stated rate-making rules 
for each transport agency, it obviously intended that the 
rates of each such agency should be determined by us in each 
case according to the facts and circumstances attending the 
movement of the traffic by that agency. In other words, 
there appears no warrant for believing that rail rates, for 
example, should be held up to a particular level to preserve 
a motor-rate structure, or vice versa (259 ICC at p. 538)." 

The subcommittee wishes to affirm the interpretation of 
the Commission given in the Automobile case epitomized in 
the words quoted above. The subcommittee therefore 
believes it necessary to amend the act only so as, in effect, to 
admonish the Commission to be consistent in following the 
policy enunciated in the Automobile case thus assuring rea­
sonable freedom in the making of competitive-rates. * * * 

The subcommittee anticipates that the broad effect of this 
amendment will be to encourage competition between the 
different modes of transportation to the benefit of the ship­
ping public. * * * 

The subcommittee further notes that the Supreme Court 
in Schaeffer Transportation Co. et al. v. U. S. (No. 20, October 
term, _decided December 9, 1957), - U.S.-, 78 S. Ct. 173, 
178, in reversing the Interstate Commerce Commission for 
denying a motor carrier application because rail service was 
"reasonably adequate," said: "To reject a motor carrier's 
application on the bare conclusion that existing rail service 
can move the available traffic, without regard to the inherent 
advantages of the proposed service, would give one mode of 
transportation unwarranted protection from competition 
from others." 

The purpose of this amendment is to produce consistency 
in the interpretation of the national transportation policy. 

The committee wishes further to emphasize that the amendment in . 
regard to section 5 amending section 15a of the a,ct as framed by the 
committee is designed to encourage competition in transportation by 
allowing each form of transportation subject to the Interstate Com-
merce Act full opportunity to make rates reflecting the inherent 
advantages each has to offer, with such ratemaking being regulated 
by the Interstate Commerce Commission, however, to prevent "unfair 
or destructive competitive practices" as contemplated by the declara◄ 
tion of national transportation policy. Under the committee amend◄ 
ment the principal emphasis, but not the exclusive emphasis, in a 
competitive ratemaking proceeding involving different modes of 

Ii 
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7~F"~:::omic Regulation o:transportation will be on the conditions surrounding the movement 3) Subcommittee ::::::~::~;o~ 
• 

of the traffic by the mode to which the rate applies. ( Commercial Trarisportation" 

(2) Subcommittee Recommendation No. 6, "Agricultural Commodities 
Exemption" 

The committee agrees with the subcommittee that the agricultural 
exemption contained in section 203 (b) (6) of the Interstate Commerce 
Act should be revised. 

The committee favors a "freeze" of the present status of the 
exemptjon recommended by the subcommittee. The committee 
further agrees that the "freeze" should be on the basis of ruling No. 
107, March 19, 1958, Bureau of Motor Carrjers, Interstate Commerce 
Commission, with the exception recommended by the subcommittee 
that the transportation of frozen fruits, frozen berries, and frozen 
vegetables be made subject to ICC regulation. Since ruling No. 107 
does not list the items, such as fresh fruits and vegetables, about 
which there has been no controversy, the subcommittee language 
requires revision to reflect this condition. 

Further, the committee was in agreement that the subcommittee's 
language that "imported agricultural products," as distinguished from 
those produced domestically, be subjected ·to economic regulation 
should be eliminated. The problems engendered by commingling such 
imported products with domestic agricultural products, making the 
whole subject to regulation, would, in the committee's opinion, more 
than offset any gains to be made by subjecting imported agricultural 
products to regulation by the Commission. A change in the sub­
committee's recommendation is made accordingly. 

Finally, the committee is of the opinion that the seafood industry 
is due an additional measure of relief from regulation in the trans­
portation of some of its products under section 203 (b) (6). The 
amendment suggested is not intended to include within the exemp­
tion fish and shellfish which have been treated for preserving, such as 
canned, smoked, salted, pickled, spiced, corned, or kippered products. 

The committee's changes are reflected in the following: 
Clause (6) of subsection (b) of section 203 of the Interstate 

Commerce Act, as amended, is amended by striking out the 
semicolon at the end thereof and inserting in lieu thereof a 
colon and the following: _ 

"Provided, That the words 'property consisting of ordinary 
livestock, fish (including shellfish), or agricultural (including 
horticultural) commodities (not including manufactured 
products thereof)' as used herein shall include property shown 
as 'Exempt' in the 'Commodity List' incorporated in ruling 
numbered 107, March 19, 1958, Bureau of Motor Carriers, 
Interstate Commerce Commission, but shall not include 
property shown therein as 'Not exempt': Provided further, 
however, That notwithstanding the preceding proviso the 
words 'property consisting of ordinary livestock, fish (in­
cluding shellfish), or agricultural (including horticultural) 
commodities (not including manufactured products thereof)' 
shall not be deemed to include frozen fruits, frozen berries, or 
frozen vegetables and shall be deemed to include cooked or 
uncooked (including breaded) fish or shellfish, when frozen 
or fresh." 

The committee is in thorough accord with the subcommittee recom­
mendation that the "primary business-test" contained in Brooks Trans­
portation Co. v. U.S. (340 U. S. 925 (1951)) should be written into 
the Interstate Commerce Act to effect a prohibition that no person in 
any commercial enterprise o~her th3:n a duly authorized or specifically 
exempt for-hire transportation busmess shall transport prop·erty by 
motor vehicle in interstate or foreign commerce unless such transpor­
tation is in the subcommittee's words, "within the scope and in fur­
theranc~ of a primary business enterprise (other than transportation) 
of such person." Such an amendment, it is believed, would serve to 
correct most of the abuses that have arisen in the name of private 
carriage and yet ~vould not_in any way je<?pardize or inte~fere wit~ the 
operations of private earners 'Yho provide transl?ort~tion serv~ce­
even if a charge is made-as an mtegral part of their primary busmess 
function. • . • 

The committee believes, however, that the language of the following 
proposed amendment to the Interstate Commerce Act more accurately 
reflects the holding in the Brooks case than that proposed by the sub­
committ~e: 

Subsection (c) of section 203 of the Interstate Commerce 
Act as amended, is amended by striking out the period at the 
encl' thereof and inserting in lieu thereof. the following: "nor 
shall any person in any other commercial enterprise transport 
property by motor vehicle in interstate or foreign commerce 
unless such transportation is incidental -to, and in furtherance 
of, a primary business enterprise (other than transportation) 
of such person." 

IV. TRANSPORTATION STUDY 

It should be noted that the fuH committee adopted Senate Resolu­
tion 303 as recommended by the subcommittee, to provide for a 
study of basic long·-range transportation problems in the public 
interest. 

V. AGENCY COMMENTS 

Comments were available from three agencies at the time this 
report was written. The Comptrolle~ General' _o.f the_ United_ ~tates 
stated that while the General Accountmg Office is not ma posit10n to 
make any definite recommendations on the remedial proposals co~­
tained in S. 3778 it is not anticipated that enaotment of the bill 
would have any adverse effect upo~ the_ interests ~f the United Sta_tes 
as a shipper or upon GAO operat10ns m the audit of transportatIO!). 
disbursements. 

The Civil Aeronautics Board commented that inasmuch as the 
legislation is limited to amending the Interstate Commerce Act and 
relates solely to surface transportation, the Board has no comment to 
make on the bill. 

The Department of Agriculture offered ?omments_ 01;1se?tion 8 of 
S. 3778 as follows: (1) The Department obJects to ehmmati~g frozen 
fruits, frozen berries, and frozen vegetables from the exemption from 
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and 

Be it enacted by the Senate and House of Representatives of the 
United States of America in Congress assemUed, That this Act may 
be cited as the "Transportation Act of 1958". 

AMENDMENT TO INTERSTATE COMMERCE ACT, RELATING TO LOAN 
GUARANTIES 

SEc. 2. The Interstate Commerce Act, as amended, is amended by 
inserting immediately after part IV thereof the following new part: 

"PARTY 

"PURPOSE 

"SEc. 501. It is the purpose of this part to provide for assistance 
to common carriers by railroad subject to this Act to aid them in 
acquiring, constructing, or maintaining facilities and equipment for 
such purposes, and in such a manner, as to encourage the employment 
of labor and to foster the preservation and development of a national 
transportation system adequate to meet the needs of the commerce of 
the United States, of the postal service, and of the national defense. 

"DEFINITIONS 

"SEO. 502. For the purposes of this part-
."(~) The term 'Commission' means the Interstate Commerce Com­

m1ss10n. 
"(b) The term 'additions and betterments or other capital expendi­

tures' means expenditures for the acquisition or construction of prop­
erty used in transportation service, chargeable to the road, property, 
or equipment investment accounts, in the Uniform System of Accounts 
prescribed by the Interstate Commerce Commission. 

" ( c) The term 'expenditures for maintenance of property' means 
expenditures for labor, materials, and other costs incurred in main­
taming, repairing, or renewing equipment, road, or property used in 
transportation service chargeable to operating expenses m accordance 
with the Uniform System of Accounts prescribed by the Commission. 

"LOAN GUARANTIES 

"SEc. 503. In order to carry out the purpose declared in section 501, 
the Commission, upon terms and conditions prescribed by it and con­
sistent with the provisions of this part, may guarantee in ·whole or in 
part any public or private financmg institution, or trustee under a 
trust indenture or agreement for the benefit of the holders of any secu­
rities issued thereunder, by commitment to purchase, agreement to 
share losses, or otherwise, against loss of principal or inter~st on any 
loan, discount, or advance, or on any commitment in connection there­
with, which may be made, or which may have been made, for the pur­
pose of aiding any common carrier by railroad subject to this Act in 
the financing or refinancing (1) of additions and betterments or other 
capital expenditures, made after January 1, 1957, or to reimburse the 
carrier for expenditures made from its own funds for such additions 
and betterments or other capital expenditures, or (2) of expenditures 
for the maintenance of property: Provided, That in no event shall the 
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aggregate principal amount of all loans guaranteed by the Commission 
exceed $500,000,000. 

"LIMITATIONS 

"SEC. 504. (a) No guaranty shall be made 
" ( 1) unless the Commission finds that 

u1;1der section 503--
without such g~aranty, 

in the amount thereof, the carrier would be unable to ob tau~ nhh­
sary funds, on reasona,ble terms, for the purposes for wh1c t e 
loan is sought; . • 1 • 1 d •

"(2) if in the judgm~nt ?f the Comm1ss10? t~e oan mvo ve 1s 
at a rate of interest ,vluch 1s unreasonably high,

" ( 3) if the terms of such loan permit full repayment more than 
fifteen years after the date thereof ; or 

" ( 4) unless the Commission finds that 
. 

th~ prospective 
. 

earnmg 
ower of the applicant carrier, together with the character and 

~alue of the security pledged, if any' furnish r~as~mable ~surfincd 
6:f the applicant's ability to repay the loan ":1thm the time xe 
therefor and reasonable protection to the U rnt~d States. h 

A statement of the findings of the Commission required ~fder t e ri­
visions of this subsection shall be made a matter ofedpu drethr Y 
the Commission with respect to each loan guarante un er e pro-
visions of this part.

"(b) It shall be unlawful for any com~on 
• b ·1 d b • t 

earner y ra1 roa su Jeck 
to this Act to declare any dividend on its pr:e~erred or _common stoc 
while there is any principal or interest remammg 1;1npa1d on 6ny l<?an 
to such carrier made for the purpose of financmg o_r re nancmg 
expenditures for maintenance of pr-operty of such earner' and guar-
anteed under this part. 

"MODIFICATIONS 

"S 505 The Commission may consent to the m_odification o~ t~e 
rovisi~ns ~s to rate of interest, time of payme1;1~of mterest or prmc1-

p 1 •t if any or other terms and conditions of any guaranty 
~ic~eir:~fa 
or extension 

have ~ntered into pursuant to this pacrt, or ~he_ rene:il 
of any such guaranty, whenever the omm1ss1on s a 

determine it to be equitable to do so. 

"PAYMENT OF GU ARAN'TIES ; ACTION TO RECOVER PAYMENTS MADE 

"SEC 506. (a)
• t b 

Payments required to be made_ as a consequence ~f 
the Commission made under this part shall be ma e 

72 
72 

stat. 
Stat. 

569. 
570. 

b~ytl:s:C~elar; of the Treasury from funds hereby authorized to b~ 
appropr·iated m such amounts as 1?-ay be necessary for the purpose o 
carrying out the provisions of this part. d1"(b) In the event of any default on any such guara?tedettotn, ~~ 

a ment in accordance with the guar~nty by the U rnte a ~s, e 
litorney General shall take such act1~Ii a;s may be app~paute ~o 
recover the amount of such payments, 'Y1th mterest, from t e e au -
ing carrier, carriers, or other persons liable therefor. 

"GUARANTY FEES 

"SEC 507 The Commission shall prescribe and co1l~ct a guaranty 
fee in ~onn~tion with each loan guaranteed un~e! this part. Such 
f · h 11 not exceed such amounts as the Comm1ss101;1estimates to be 
ees s a to cover the administrative costs of carrymg out the pro-~r::::7£this part. Sums realized f~om such fees shall be deposited 

in the Treasury as miscellaneous receipts. 
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"ASSISTANCE OF DEPARTMENTS OR OTHER AGENCIES 

"SEc. 508. (a) To permit it to make use of such expert advice and 
services as it may require in carrying out the provisions of this part, 
the Commission may use available services and facilities of depart­
ments and other agencies and instrumentalities of the Government, 
with their consent and on a reimbursable basis. 

"(b) Departments, agencies, and instrumentalities of the Govern­
ment shall exercise their powers, duties, and functions in such manner 
as will assist in carrying out the objectives of this part. 

"ADMINISTRATIVE EXPENSES 

"SEC. 509. Administrative expenses under this part shall be paid 
:from appropriations made to the Commission for administrative 
expenses. 

"TERMINATION OF AUTHORITY 

"SEc. 510. Except with respect to such applications as may then 
be pending-, the authority granted by this part shall terminate at the 
close o:f March 31, 1961: Provided, That its provisions shall remain 
in effect thereafter for the purposes of guaranties made by the 
Commission." 

AMENDMENTS TO SECTION 1 OF INTERSTATE COMMERCE ACT 

SEc. 3. Section 1 of the Interstate Commerce Act, as amended, is 
amended (1) by inserting in subr,aragraph (a) of paragraph (2) 49 use 1. 
thereof, after the word "aforesaid' and before the semicolon follow­
ing that word, a comma and the words "except as otherwise provided 
in this part" and (2) by striking out the period at the end of the 
proviso in subparagraph (a) of raragraph (17) thereof and inserting 
in lieu thereof the following: ' and except as otherwise provided in 
this part.". 

INTRASTATE RATES, FARES, CHARGES, CLASSIFICA'TIONS, REGULA'TIONS, OR 
PRAarICES 

Sro. 4. The first sentence of paragraph ( 4) of section 13 of the 
Interstate Commerce Act, as amended, is amended to read as :follows: 

" ( 4) Whenever in any such investigation the Commission, after :full 
hearing, finds that any such rate, fare, oharge, classification, regula­
tion, or practice causes any undue or unreasonable advantage, prefer­ 72 Stat. 570. 
ence, or prejudice as between persons or locahfaes m mtrastate com­ 72 stat. 571. 
merce on the one hand and interstate or foreign commerce on the other 
hand, or any undue, unreasonable, or unjust discrimination against, 
or undue burden on, interstate or foreign commerce ( which the Com­
mission may find without a separation of interstate and intrastate prop­
erty, r~venues, and expenses, and witho_ut considering in totality the 
operat10ns or results thereof of any carrier, or group or groups of car­
riers wholly within any State), which is hereby forbidden and declared 
to be unlawful, it shall prescribe the rate, fare, or charge, or the 
maximum or minimum, or maximum and minimum, thereafter to be 
charged, and the classification, regulation, or practice thereafter to be 
observed, in such manner as, in its judgment, will remove such advan­
tage, preference, prejudice, discrimination, or burden: Provided, That 
upon the filing of any petition authorized by the provisions of para­
graph ( 3) hereof to be filed by the carrier concerned, the Commission 
shall forthwith institute an investigation as aforesaid into the lawful­
ness of such rate, fare, charge, classification, regulation, or practice 
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( whether or not theretofore considered by any State agency or au­
thority and without regard to the pendency before any State agency 
or authority of any proceeding relating thereto) and shall give special 
expedition to the hearing and decision therein." 

NEW SECTION 13A OF INTERSTATE COMMERCE ACT 

49 use 13. SEc. 5. The Interstate Commerce Act, as amended, is amended by 
inserting after section 13 thereof a new section 13a as follows: 

"DISCONTINUANCE OR CHANGE 01'~ CERTAIN OPERATIONS OR SERVICES 

"SEc. 13a. (1) A carrier or carriers subject to this part, if their 
rights with respect to the discontinuance or change, in whole or in 
part, of the operation or service of any train or ferry operating from a 
point in one State to a J?Oint in any other State or in the District of 
Columbia, or from a pomt in the District of Columbia to a point in 
any State, are subject to any provision of the constitution or statutes 
of any State or any regulation or order of ( or are the subject of any 
proceeding pending before) any court or an administrative or regu­
latory agency of any State, may, but shall not be required to, file with 
the Commission, and upon such filing shall mail to the Governor of 
each State in which such train or ferry is operated, and post in every 
station,. depot or other facility served thereby, notice at least thirty 
days in advance of any such proposed discontinuance or change. The 
carrier or carriers filmg such notice may discontinue or change any 
such operation or service pursuant to such notice except as otherwise 
ordered by the Commission pursuant to this paragraph, the laws or 
constitution of any State, or the decision or order of, or the pendency 
of any proceeding before, any court or State authority to the contrary 
1,1otwithstanding. Upon the filing of such notice the Commission shall 
have authority during said thirty days' notice period, either upon 
complaint or upon its own initiative without complaint, to enter upon 
an investigation of the pro:rosed discontinuance or change. Upon 
the institution of such investigation, the Commission, by order served 
upon the carrier or carriers affected thereby at least ten days prior 
to the day on which such discontinuance or change would otherwise 
become effective, may require such train or ferry to be continued in 
operation or service, in whole or in part, pending hearing and decision 
in such investigation, but not for a longer period than four months 

_77.:..:22=--=sts..;;.t;;;.aatt.:..:•.:.....;;;55..;.77,;;.210::.,.... such discohntin~an~e or clh_ange ~ou!d othherwhisc_...,.b..;;ev..;;.o"'"'n;.;;;d;...t.;.;;h_e~d'--a,.,te.a.....,.w.hen
have become effective. If, after earmg m sue 1 mvestigation, w et er 
concluded before or after such discontinuance or change has become 
effective, the Commission finds that the operation or service of such 
train or ferry is requir~d by public con_venience and necessity a1;1d 
will not unduly burden mterstate or foreign commerce, the Commis­
sion may by order reguire the co~tinuance or _restoration of op~ration 
or service of such tram or ferry, m whole or m part, for a per10d not 
to exceed one year from the date of such order. The provisions of this 
paragraph shall not supersede the laws of any State or the orders 
or regulations of an:v: adm~nistrative or regulatory body_ of an)'.' Sta~e 
applicable to su_ch d~scontmu:i,nce or change ~nless notice as ~n t_lrn 
para<Yraph provided 1s filed with the Commission. On the expiration 
of a: order by the Com.mission after_ such inves_tigation_ re9.ui_ri~g the 
continuance or restoration of operation or service, the Jurisdiction of 
any State as to such discontinuance or change shall no longer be 
superseded unless the procedure provided by this paragraph shall 
again be invoked by the carrier or carriers. 
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"(2) Where the discontinmtnce or change, in whole or in part, by a 
carrier or carriers subject to this part, of the operation or service of 
any train or ferry operated wholly within the boundaries of a sino-le 
State is prohibited by the constitution or statutes of any State or wh~re 
the State authority having jurisdiction thereof shall have denied an 
application or petition duly filed with it by said carrier or carriers 
f?r authori~y to discontinue ~r change, in whole or in part, the opera­
tion or service of any such train or ferry or shall not have acted finallv 
on such an application or petition within one hundred and twenty 
days from the presentation thereof, such carrier or carriers may peti­
tion the Commission for authority to effect such discontinuance or 
chan_ge. The Commi~ion may grant such authority only after full 
hearmg and upon findmgs by it that (a) the present or future public 
convemence and necessity permit of such discontinuance or change, 
in whole or in part, of the operation or service of such train or ferry, 
a~d (b) ~he co;11tinued operation ?r service ~f such tr~in or ferry 
without discontmuance or change, m whole or m part, will constitute 
an unjust and undue burden upon the interstate operations of such 
carrier or carriers or upon interstate commerce. When any petition 
shall be filed with the Commission under the provisions of this para­
graph the Commission shall notify the Governor of the State in 
which such train or ferry is operated at least thirty days• in advance 
of the hearing provided for in this paragraph, and such hea.ring shall 
be held by the Commission in the State in which such train or ferry 
is operated; and the Commission is authorized to avail itself of tlie 
cooperation, services, records and facilities of the aµthorities in such 
State in the performance of its functions under this paragraph." 

AMENDMENT TO SECTION 15A OF THE INTERSTATE COMMERCE ACT 

SEc. 6. Section 15a of the Interstate Commerce Act, as amended, is 
amended by inserting after paragraph (2) thereof a new paragraph
(3) as follows : 

"(3) In a proceeding involving competition between carriers of dif­
ferent modes of transportation subject to this Act, the Commission, in 
determining whether a rate is lower than a reasonable minimum rate, 
shall consider the facts and circumstances attending the movement of 
the traffic by the carrier or carriers to which the rate is applicable. 
Rates of a carrier shall not be held up to a particular level to protect 
the traffic of any other mode of transportation, giving due considera­
tion to the objectives of the national transportation policy declared 
in this Act." 

AMENDMENT TO SECTION 203 (B) OF INTERSTATE COMMERCE ACT 

SEc. 7. (a) Clause (6) of subsection (b) of section 203 of the Inter­
state Commerce Act, as amended, is amended by striking out the semi­
colon at the end thereof and inserting in lieu thereof a colon and the 
following: "Provided, That the words 'property consisting of ordinary 
livestock, fish (including shell fish), or agricultural (including horti­
cultural) commodities ( not including manufactured products thereof)' 
as used herein shall include property shown as 'Exempt' in the 'Com­
modity List' incorporated in ruling numbered 107, March 19, 1958, 
Bureau of Motor Carriers, Interstate Commerce Commission, but shall 
not include property shown therein as 'Not exempt': Provided further, 

49 use 15a. 

72 Stat. 572. 
72 stat. 573. 

49 use 303. 



49 USC 301. 

49 use 310. 

49 use 301. 

72 Stat. 573. 
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however~ That notwithstanding the preceding proviso the words 
'property consisting of ordinary livestock, fish (including shell fish), 
or agricultural (including horticultural) commodities (not including 
manufactured products thereof)' shall not be deemed to include frozen 
fruits, frozen berries, frozen vegetables, cocoa beans, coffee beans, tea, 
bananas, or hemp, and wool imported from any foreign country, wool 
tops and noils, or wool waste ( carded, spun, woven, or knitted), and 
shall be deemed to include cooked or uncooked (including breaded) 
fish or shell fish "~hen frozen or fresh (but not including fish and shell 
fish which haYe been treated for preserving, such as canned, smoked, 
pickled, spiced, corned or kippered products);". 

(b) Unless otherwise specifically indicated therein, the holder of any 
certificate or permit heretofore .issued by the Interstate Commerce 
Commission, or hereafter so issued pursuant to an application filed on 
or before the date on which this section takes effect, authorizing the 
holder thereof to engage as a common or contract carrier by motor 
vehicle in the transportation in interstate or foreign commerce of 
):>roperty made subject to the provisions of part II of the Interstate 
Commerce Act by paragraph (a) of this section, over any route or 
routes or within any territory, may without making application under 
that Act engage, to the same extent and subject to the same terms, 
conditions and limitations, as a common or contract carrier by motor 
vehicle, as the case may be·, in the transportation of such property, 
over such route or routes or within such territory, in interstate or 
foreign commerce. 

(c) Subject to the provisions of section 210 of the Interstate Com­
merce Act, if any person ( or its predecessor in interest) was in bona 
fide operation on .May 1, 1958, over any route or routes or within any 
territory, in the transportation of :property for compensation by motor 
vehicle made subject to the provisions of part II of that Act by para­
graph (a) of this section, in interstate or foreign commerce, and has 
so operated since that time ( or if engaged in furnishing seasonal 
service only, was in bona fide operation on May 1, 1958, during the 
season ordinarily covered by its operations and has so operated since 
that time), except in either mstance as to interruptions of service over 
which such applicant or its predecessor in interest had no control, the 
Interstate Commerce Commission shall without further proceedings 
issue a certificate or permit, as the type of operation may warrant, 
authorizing such operations as a common or contract carrier by motor 
vehicle if application is made to the said Commission as provided in 
l_)art II of the Interstate Commerce Act and within one hundred and 
twenty days after the date on which this section takes effect. Pending 
the determination of any such application, the continuance of such 
operation without a certificate or permit shall be lawful. Any carrier 
which on the date this section takes effect is engaged in an operation 
of the character s ecified in the foregoing provisions of this para­
grap , ut was not engage in such operation on May 1, 1958, may 
under such regulations as the Interstate Commerce Commission shall 
prescribe, if application for a certificate or permit is made to the said 
Commission within one hundred and twenty days after the date on 
which this section takes effect, continue such operation without a cer­
tificate or permit pending the determination of such application in 
accordance with the provisions of part II of the Interstate Commerce 
Act. 
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72 Stat. 574. 

AMENDMENT TO SECTION 203 (C) OF INTERSTATE COMMERCE .-\CT 

SEc. 8. Subsection ( c) of section 203 of the Interstate Commerce Act 49 use 303. 
as amended, is .amended by striking out the period at the end thereof 
and inserting in lieu of such period a comma and the following: 
"nor shall any person engaged in any other business enterprise trans-
port property by motor vehicle in interstate or foreign commerce 
for business purposes unless such transportation is within the scope, 
and in furtherance, of a primary business enterprise ( other than.trans-
portation) of such person/' 

Approved August 12, 1958. 

GPO 20139 
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economic regulation by the ICC now afforded these products; (2) the 
Department objects to subjecting imported agricultural products to 
economic regulation by the ICC; and (3) the Department raises 
questions concerning interpretations that may arise because of the 
technical language used in the bill to incorporate into the Interstate 
Commerce Act ruling 107, March 19, 1958, Bureau of Motor Carriers, 
Interstate Commerce Commission. 

It should be noted that amendments have been made in S. 3778 as 
reported by the committee that take into account the comments of 
the Department of Agriculture numbered (2) and (3) above. 

REPORT OF THE SUBCOMMITTEE ON SURFACE 
TRANSPORTATION 

APRIL 30, 1958 

PROBLE~IS OF THE RAILROADS 

I. lKTROD"GCTIO~ 

The Surface Transportation Subcommittee is concerned generally 
with the welfare of the Nation's transportation system and particularly 
with those carriers performing surface transportation, motor carriers, 
freight forwarders, railroads, and domestic ·water carriers. • 

The subcommittee believes that all forms of transportation must be 
kept healthy and vigorous if the economy of the United States is to be 
adequately served and if the Nation's defense is to be properly main­
tained. 

For generations the railroads have been the bedrock of our Nation's 
transportation system. It ,~ms the railroads that pioneered the 
development and gro,vth of the East, the West, the Korth, and the 
South. Their history is closely linked with the economic progress 
of our Nation. It was only a few years ago that the railroads were 
the biggest business of the Nation. They ranked first as a purchaser 
of goods and services. Steel mills once counted them as their best 
single customer as did the fuel oil sellers, the lumbermen, the coal­
mine operators, and many others. 

During times of crisis for our Nation the railroads have met the 
challenge. During World War II the railroads transported more than 
90 percent of all ·military freight traffic and 97 percent of organized 
military passenger movements. Thus the railroads were, and are, a 
vital part of this Nation's security. 

Because of the essential part the railroads· play in our whole trans­
portation system, it wus a cause of great concern to your subcommittee 
when· we observed the rapid deterioration of the railroad position in 
the fall of 1957. 

For example, the carloadings of class I railroads for the week end­
ing November 9, 1957, declined 12.6 percent from the same period of 
1955. Figures for September 1957, showed net income to be $65 
million as compared to $80 million for September 1955, a decrease 
in excess of 18 percent. Another discouraging sign was the decrease 
in railroad net working capita.I from approximately $880 million in 
September 1955 to approximately $526 million in September 1957; it 
is considered that $600 million is the minimum safe net working capital 
necessary for railroads. • 

It was clear from these and other similar figures that not only 
were the railroads being adversely affected by the business recession 
which was then appearing, but that, in fact, the sicl<ness of the rail­
roads was contributing greatly to the deepening recession of the 
Kation. 

7 
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As a result of these observations, it was determined that the Sub­
committee on Surface Transportation should hold hearings and look 
into the problems of the railroads in relation to our national trans­
portation system and the recession. Consequently, on November 22, 
1957 hearings were announced to begin on January 13, 1958. 

In' announcing the hearings, three main areas were _suggested as 
topics· for attention. First, matters on which the railroads could 
help themselves; second, _des~'able changes in IC9 P?licy and yrac­
tices and third new legislat10n necessary to revitalize the railroad 
indu~try ~nd m~intain it as an efficient part of our national trans-
portation system. . . . 

The hearings proceeded over an 11-week per10d durillg wh:ch 103 
witnesses were heard. Witnesses appeared on behalf of railroads, 
motor carriers air carriers water carriers, representatives of the 
State and Fed~ral regulato!y commissions (including the In~erstate 
Commerce Commission), the Defense Department and the Agriculture 
Department .. T?ere also appeared re:pres_entatiYes of shippers, agri­
cultural associat10ns, and labor orgamzat10ns, as well as experts on 
transportation matters from leading educational instituti~ns, econ-

. omists, analysts, financial experts, and others. The hearings were 
concluded on April 3, 1958. 

II. GENERAL COMMENTS 

The testimony substantiated the subcommittee's concern about the 
dete:riorating railroad situation. As a m~tte~ of fact,. the unc01:t_ro­
vertible testimony revealed that the declille 111 ~he ~ailroad ~os~t10? 
was occurring at a greater rate than the declme ill the Nat10n s 
economy. . . 

It was obvious from the testimony that the railroads no longer are 
a monopoly in the transportation field. This was dramatically illus­
trated by the fact that the railroad's. shar~ of freig~t t_raffic had 
declined from 74.9 percent of the total rntercity ton-miles m 1929 to 
48.2 percent in 1956. . . 

Likewise the railroads' share of passenger miles declmed from 70:7 
percent of the total for commercial carriers in 1929 to 34.9 perc_ent m 
1956. The testimony revealed that railroad passenger miles ill the 
first 2 months of 1958 declined at a faster rate than comparable months 
in 1957. · f

The decline in railroad employment indicates the general declme o 
the-railroad position. In 1923 railroad emploJe~s nu:rp.bered 1,857,674. 
This declined to 861 928 a loss of about 1 million, by February 1958. 
Unemployment in the industry is accelerating rapidly. There has 
been a decrease of 348,182 jobs from March 1953 to March 1958; an 
averao-e decrease per month of 5 800 employees for the past 60 months. 

Th: .railroads as a whole a;e in a poor financial position. Net 
working capital as shown by the railroads has declined as follows: 
Dec. 31, 1945 ____________________________________________ $1,643, 10g, ggg 
Dec. 31, 19~5____________________________________________ ~~~' ~80• 000 
Dec. 31, l9b 6-------------------------------------------- 555' 3001 000 
Dec. 31, 1957 - ------------------------------------------- 395' 5001 000Jan. 31, 1958___________________________________________ -- , , 
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This is particularly significant when it is pointed out that the total 
cash expenses of the railroads (wages, fuel and materials, rents and 
taxes) are approximately $7 50 million per month. The rate of retUTn 
on net investment in the railroad industry has moved downward 
from 4.22 percent in 1955, to 3.95 percent in 1956, and down to 3.35 

··percent in 1957. • 
Freight carloadings for class I railroads declined from 3,446,330 cars 

in March 1957 to 2,702,066 ·cars in March 1958 a decline of 21.6 
percent. 

According to the statistics of the First National City Bank of New 
York, for the calendar year 1956, the rate of return on net assets of the 
73 leading corporations in the industrial group revealed that the class I 
railroads were third from the bottom for that year. Many other 
class I railroads were below the a.verage figure. 

The largest rail carrier, the Pennsylvania Railroad, returned only 
2.9 percent in 1956 and last year this small return was reduced by over 
50 percent, giving the Pennsylvania Railroad a return of only 1.4 
percent in 1957. During the first 2 months of 1958 this carrier lost 
more than $11 million. - • 

The aggregate net income shown by all class I railroads for the 
first 2 months of 1957 was $91.4 million. Their net income for the 
corresponding 2 months of 1958 is down to $6 million. 

Comparing February of 1957 with February of 1958: In February, 
1957, the class I railroads had a $47.5 million profit, in February, 
1958, the class I railroads of this country had a $10.7 million loss. 

The subcommittee realizes that the railroads' financial condition 
results, in a large measure, from the general passenger deficit of about 
$700 million in 1956 and similar large amounts in recent years. The 
railroads are attempting to eliminate a great deal of this unprofitable 
passenger service. ·The subcommittee believes, however, that the 
railroads should ·retain a certain amount of passenger service, whether 
profitable or· not, as part of the railroads' obligation to serve the 
public and to provide for the national defense. This subject of 
declining railroad passenger service is recommended for further study. 

Because of their financial plight, the railroads find it extremely 
difficult to borrow money other than by the issuance of equip.rnent 
obligations. The situation of the eastern railroads· is particularly 
serious. · Eastern railroads are in worse financial straits than the 
southern and western railroads because they operate in a densely 
populated area of high costs and severe competition from other modes 
of transportation. The presence of the large volume of commuter 
traffic, carried at a loss, also contributes to the poor financial condition 
of the eastern railroads. The southern and western railroads are 
not in as serious condition as those in the East because operating 
conditions are more favorable in the South and West. However, the 
problems of the southern and western railroads are mounting and 
following the pattern of the railroads in the East. 

III. REASONS- FOR THE RAILROAD DECLINE 

From the· testimony, the subcommittee has concluded that the 
general decline is due to a number of reasons, ·some of which we will 
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mention here. One reason is the development of newer methods of 
transportation that offer intense competition to the railroads. These 
newer methods include the tremendous number of private cars on the 
highways, the development of airplanes, and the building of modern 
highways on which move a large number of buses and trucks. All of 
these modes of transportation cut into the traffic that could be hauled 
by the railroads. 

A second reason for the general decline of the railroads is the 
Government assistance offered to the railroads' competitors. This in­
cludes the building of highways and airports, the provision of toll-free 
waterways, and other facilities. 

A third reason for the. decline of the railroads is overregulation. 
The Federal Government, through the Interstate Commerce Com­
mission, and the vast majority of the 48 States, through State regu­
latory agencies, supervise and dictate to the railroads, usually under 
laws and procedures that are ancient and outmoded. 

A fourth reason is the attitude of some railroad managements. 
There has been a failure to recognize changing conditions, times and 
tastes. A failure to compete aggressively for business by use of 
modernized equipment, by a.djustments in plant and financial struc­
tures, as well as failure to adjust rates to compete effectively for traffic. 

IV. HELP NEEDED BY THE RAILROADS 

From the facts adduced at the hearings your subcommittee has 
concluded that the railroads are in need of help, some immediate and 
some long range, some by the industry itself, some by Government 
agencies, some by labor organizations, and some by the Congress. 

COMMUTER SERVICE AND LOCAL AND ·sTATE TAXES 

The subcommittee would like to comment on problems in two areas 
in which the railroads' difficulties are attributable to factors principally 
under the control of State and local governments and their agencies. 
One is the burden imposed on the railroads by commuter service in 
large metropolitan areas. 

The subcommittee heard much testimony with respect to the 
problem of continuing commuter service by railroads. It was clear 
from the testimony that the railroads were operating these services 
at enormous lesses. This is the result of many factors which we 
will not go into here. It may be said that basically the commuter 
service problem is a local one having both social and economic im­
plications. However, it is also a matter of deep concern to the 
Federal Government because of the impact that losing commuter 
service can have on the ability of an interstate rail carrier to render 
its interstate service. That this is so, is clearly evident from the 
fact that there are several large carriers in the East which are faced 
with the imminent threat of bankruptcy primarily because of the 
heavy losses from rendering commuter and other local passenger 
service. Because of the burden that these losing intrastate services 
are imposing on interstate commerce, the subcommittee feels that 
the Federal Government can no longer stand aside to the extent it 
has in the past. The Interstate Commerce Commission already has 
authority to require increases in intrastate rates where there is an 
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unjust discrimination or burden on interstate commerce, but in many 
. cases-the answer to the losses from commuter services does not lie in 
merely increasing fares. It is evident that fares which would theo-­
rctically return a profit to the railroads would generally result in 
charges substantially greater than commuters are accustomed to 
paying and, in some instances, prohibitive charges. Accordingly, 
the solution is not readily apparent. Because the solutions which 
may be found for thi problem a.re essentially local, the subcommittee 
deems it desirable to lea·rn to the local government agencies involved 
. the job of seeking specifically tailored solutions to their particular 
problem. 

Solutions to this problem cam10L be longer delayed and it is believed 
that the clarification of the Interstate Commerce Commission's 
authority over intrastate rates, together with the new authority 
conferred upon the Commission over service as subsequently ex­
plained in this report, will lead to the prompt finding of appropriate 
solutions by local authorities. 

The second matter on which the subcommittee is constrained to 
comment is the amount of State and local taxes paid by the railroads. 
RepresentativeE=1 of the railroads testified that local and State taxes 
borne by the rail lines are disproportionately high and bear no relation­
ship to the earnings of the properties and, therefore, constitute an 
unfair burden on their operations. The subcommittee suggests that 
State and local governments reexamine taxes now borne by the 
railroads for the purpose of determining and correcting inequitable 
tax situations that exist. 

The subcommittee further suggests that if communities and States 
take action to allow reduced taxes for the railroads in order to main­
tain railroad commuter service, the Federal Government should 
likewise give a proportionate remittance of Federal income taxes to 
allow the amount of such local and State tax reductions to be retained 
by the railroads. 
A. Help by the industry 

· The· railroad industry has not, in the subcommittee's opinion, been 
sufficiently interested in self-help in such matters as consolidations 
and mergers of railroads; joint use of facilities in order to eliminate 
vrnste, such as multiple terminals and yards that require expensive 
interchange .operations; reduction of duplications in freight and 
passenger services by pooling and joint operations; abandonment or 
consolidation of nonpaying branch and seconda.ry lines; abolishing of 
unnec_essarily circuitous routes for freight movements; improved 
handlmg of less-than-carload traffic; coordination of transportation 
services and facilities by establishment of through routes and joint 
rates wiLh other forms of transportation; and modernization of the 
freight-raLe structure, including revision of belm,r-cost freight rates 
to levels that cover cost and yield some margin of profit as ·well as 
adjustment of rates excessively above cost to attract traffic and 
yield more revenue. 
B. Help by railroad labor 

The subcommittee wishes to commend railroad labor on the ag­
gressive spirit that it shows in approaching its problems but points 
out that there should be reappraisal of the entire railroad labor 
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situation in the light of the present plight· of the railroads. This is 
necessary because the number and kind of jobs held by the member­
ship of the railroad labor unions is inextricably intertwined with the 
economic welfare of the railroad industry. • The problems of the 
two groups are mutual problems. 

The brotherhoods should realize that if the railroads should go 
under, the Federal Government is not going to take over uneconomic 
railroads and continue to operate them in an uneconomic fashion. If 
bankruptcy results in Government operation, it is clear that there will 
be fewer jobs than at present in the railroad industry. The subcom­
mittee urges that railroad labor cooperate in proceedings designed to 
strengthen the economic position of the railroads. 
C. Help by the Interstate Commerce Commission 

Help can be given by the Interstate Commerce Com~ission with­
out additional legislation. The subcommittee has noted with approval 
that in recent years the ICC has improved the speed of its administra­
tion of the regulatory process. The subcommittee urges that there be 
continued effort for improvement in the handling of regulatory pro­
ceedings~ The subcommittee likewi~e. urges that; the ICC. co_nti~ue 
to take into account current competitive factors m the adJud1cation 
of rate cases. 

The subcommittee, from its observation of the Commission, is not 
satisfied that the Commission is devoting its efforts to the most fruitful 
areas of regulation. The Commission should earnestly examine the 
Interstate Commerce Act, and related acts, and come forward with 
legislative recommendations which will reduce i~s sphere of action to 
,matters which fundamentally affect transportation. There are some 
activities now required of the Commission which are of no great 
consequence but which take time and effort. This attention could be 
devoted to matters of greater significance. T~ese m~tters of. im­
portance are now delayed because of preoccupation with relatively 
minor problems. . . . . . . . 

Over a period of many years regulatory comnussion~, hke md1vid11;als 
dealing with controversial issues, -tend to form habits of belabormg 
relatively unimportant details involving form rather than. substance, 
while procrastinating on coming to grips with important policy matters 
that involve serious matters of public interest. . 

The subcommittee suggests the need f~r reexaminati?n _and revision 
of the objectives of the statutes under which the Commission operates. 
For instance, under the various parts of the Interstate Co:ffim~rce Act, 
the Commission in the exercise of its power to prescribe Just and 
reasonable rates' is charged with giving due consideration among 
other factors to 'the need of revenues sufficient to enable the carriers 
"under hon~st ec0nomical and efficient management" to provide 
railroad tr'ansp~rtation service. It. is doubtful that th_e Com~_ission 
itself would assert that it has used its powers under this provision of 
law to the full extent to protect the public interest. . .. . 

Although it is not directly related to the problems of the railroads, 
• another example of the Commission:s performance th~t co!lcerns the 

subcommittee arises because no defimte plan was prescribed m advance 
concerning the nature of the territory to be served by motor carriers 
following their regulation in 1935: As. an _outgrowth of grandf~ther 
certificates granted pursuant to this leg1slat10n, there are many kinds, 
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types and descriptions of certificates and operating rig~ts, many of 
them restrictive and ·uneconomic. Where such operations prevent 
full loading and return loads, regulation promotes waste. 

When public convenience and necessity is narrowly construed, as it 
was by the ICC in granting these grandfather rights, common carriers, 
both regular an~ _irregular route, a1:e permit~e4 to ~ransport only 
specific comm?dities. . Th~ , commodity ~escnpti_ons. m earner cer­
tificates have little umform1ty, are confusmg and mst1gate protracted 
proceedings on interpretation of the langu~ge. Sometime~ they are 
limited to intended use, such as, "commod1t1es to be used m a drug­
store " or "grocery store," causing innocent as well as deliberate 
violations. Many motor carriers hav.e accumulated certificates, as 
many as 200, piece by piece, some of which cover varying commodities 
and run into overlapping territories. In such instances local terminal 
:r;nanagers themselves find difficulty in.interpreting and complyin~ w~th 
certificated authority. Loose compliance results. T-he Comnussion 
and its staff spends a disproportionate amou?t of time struggling with 
the details of this situation. 

A final example of an area in which the Commission could heJp lies 
in the area of rate relationships. As has been confirmed by the state­
ments made in the recent hearings, the Commission appears to be 
losing control over ·rate relationships. When carriers are permitted 
to meet competition by other carriers or by privat~ car~iage at_ limited 
points without reference to the rates at other pomts, 1t legalizes the 
disturbance of rate relationships to the detriment of shippers. 

When a rate is suspended and made subject to investigation a1
decision generally cannot be reached within the 7-month suspens10n 
period provided by law. This rate action may involve a singl~ rate 
covering relatively unimportant movements or rates involvmg a 
movement of great economic impact. Each receives the same "due 
process" treatment and formal consideration. If the rate is found to 
be unlawful, it is ordered canceled. In the meantime, the rate may 
have gone int~ effect a~to_matically because the 7-mo1;1th s:usp~nsi?n 
period has expired. If _it 1s ordered canc~led, a rate ~ituat10~ 1s dis-

. rupted which has been m effect for a considerable period of tim_e and 
to which the parties and competitors have adjusted themselves m the 
meantime. Yet the Commission will often base its decision on a 
record which may be 2 or more years old and not representatiye of 
current conditions. In fact, the shipper may have resorted to private 
_transportation or gone out of busines~ since the rat~ was first proposed. 
• If rates are attacked by complamt, the rate 1s already m effect 
and the shipper may continue paying that rate and suffering the 
economic consequences for years before question of the lawfulness 
of the rate is actually decided. 

The Commission might help the carriers, and shippers as well, by 
improving its performance in this area. • 
D. Help by the Congress-

This assistance can be provided -by a number of amendments to 
the Interstate Commerce Act: 

(1) To establish a plan of guaranteed loans under the administration 
• of the Interstate Commerce Commiss-ion, to aid temporarily in the 
financing of railroads, subject to the Interstate Commerce Act that 
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are unable to obtajn needed funds upon reasonable terms through 
ordinary commercial channels; . . . 

_(2) To provide for the establishment by common carriers sub1ect 
to the Interstate Commerce Act of "construction reserve" funds as 
a means of obtaining tax deferrals to _stimul_a~~ investment in equip-
ment and other necessary transportation fac1lit10s; • 

(3) To amend the Interstate Commerce Act, section 15 (a), by 
adding a new subparagraph 3 to read as follows: 

In a proceeding involving_ ~o~pe~ition wit~ 1:Lnothe~mode 
of transportation, the Commission, m det~r!llmmg whether a 
rail rate is lower than a reasonable mmimum rate, shall 
co.nsider the facts and circumstances attending the move­
ment of the traffic by railroad and not by such other mode. 

(4) To make more effective those provisions of the I~t~rstate 
Commerce Act enabling the Interstate Commerce Commission to 
remove discrimination against interstate or foreign commerce found 
to result from intrastate rates; 

·(5) To vest the Interstate Commer~-e Co:i:nmission with _authority 
to authorize, in proper cases,_ the d1sc?ntmuance,. ?~tailment. or 
consolidation of unprofitable railroad services and facilities burdenmg 
interstate commerce; 

(6) To limit the scop~ and applica~ion of the a~icultural com­
modities clause under which motor vehicles engaged m the transpor­
tation of certain commodities are exempt from economic regulation 
under the Interstate Commerce Act and to redefine the exemption to 
bring under economic regulation frozen fruits and vegetables and 
imported agricultural commodities; an~ • . . 

(7) To make it clear that all commercial transportation of proI?erty 
by motor vehicle in interstate or ~oreign ?ommerce, excert pn~ate 
carriage and transportation otherwise specifically exempt, is sub1ect 
to regulation. 

(8) To provide for a transportation policy study group of three 
qualified tran_sportation experts to stu4.y ~mportant matters of trans-
po-rtation policy and report thereon w1thm 18 months. • 

V. RECOMMENDATIONS NOT WITHIN JURISDICTION OF Tms 
SUBCOMMITTEE 

Because of the jurisdictional limitations of the _various congressi~nal 
committees, there are some proposals we subrmt to the appropriate 
committees with recommendations for action. 

(1) The Senate Finance Committee should recommend r~peal of the 
Federal excise taxes of 10 percent on passenger transportation charges 
and 3 percent on freight transportation charges. • 

(2) The subcommittee also urges that the Senate Finance Com­
mittee give favorable consideration to the railr?ads' proposal that 
legislation be enacted providing that, at the elect10n of the taxpayer, 
the maximum useful life of depreciable railroad property may be 
considered 20 years for tax purposes. 
, (3) The Senate Post Office and Civil Service Committee should take 
action to modernize legislation applying to those forms of transp_or­
tation necessary for carrying United States mail. The legislat10n 
should provide equitable treatment for all such modes of transporta-
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tion, in regard both to opportunity to obtain the traffic and payment
for service performed. · • , 

VI. -DISCUSSI<)N. OF SUBCOMMITTEE'S LEGISLATIVE PROPOSALS 

_ There follows .explanation and .discussiQn of the subcommittee's 
several recommendations for immediate legislative action noted above. 

1. GUARANTEED LOANS FOR EAILEOADS 

As has been emphasized earlier in this report the economic position 
of the railroads in the country a.s a whole is an unfavorable one, and 
the position of some of the railroads primarily located in the East is 
an extremely serious one. Some of those in the most precari01,:s 
financial -position are our largest railro?,ds in point of employees, 
wages, purchases, and track miles. Some of. them have millions cf 
dollars of deferred maintenance, m.illions of dollus o-wed in unpP.icl 
loans and State taxes, e,nd a few of them have so little operating 
_capital remaining theJt there is considerable likelihood of their being 
unable to meet their payrolls in the ensuing months. Heretofore 
these railroads have been strong economic factors in the areas in which 
they operate but today their economic· condition is such that they no 
Jonger have sufficient credit standing to borrow money through the 
or_dinary commercial channels. Bankruptcy is a likely prospect for 
several of them if present conditions remain unch.2.nged. In your 
:subcommittee's opinion such a fa,ilu:re on. the part of any one or more 
of them would not only result in the hardship of loss of jobs, service, 
and payrolls to those persons di~ectly in.volv~d, bu~ ·any such failure 
would adversely affect our entire economy. • 

rhus the subcommittee proposes that in keeping with the procedures 
established under the housing program, merchant marine programs, 
feeder airli_ne programs, and others, a program of Federd guaranteed 
loans be provided for the railroads subject to the Interstate Com-
merce Act. • 

. Your subcommittee recommends that the Federnl Government 
guarantee loans made by private commercial institutions, includinP'. 
unpaid interest on such loans, in an aggregate amount not to exceed 
$700 million. 

We propose that such a guaranteed loan program be set up under 
the direction of the Interstate Commerce Commission. The require­
ments for a Government guaranty are similar to those that were appli­
cable for a- direct loan from the Treasury under section 210 of the 
Transportation Act of 1920. 

The .principal requirements for authorizing the guaranty of a loan 
by the Government are findings by the Commission that: 

(a) The proposed loan is necessary or appropriate ·to effectuate the 
purposes for-which loans eligible for guaranty are authorized; 

(b) The applicant is unable to obtain the needed funds from private 
sources on reasonable terms without a guaranty of the loan by the 
Government; _ • · · · 

(c) Prospective earnings of _the applicant carrier are such that there 
is reasonable assurance of repayment of the loan; and 
. (d) The applicant carrier is not in need of reorganization of its 
_capital structure. 
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Such guaranties shall be made for loans for the following: 
Funds to finance or refinance the acquisition or construction of 

equipment and other additions or betterments for use in transporta­
tion service; or to provide funds for operating expenses, working 
capital, and interest on existing obligations. . 

Guaranteed loans for operating expenses and interest on existing 
obligations are limited to $150 million. -

Other important features of the proposal include provisions that: 
The Interstate Commerce Commission shall prescribe the security, 

·if any, that is to be required; the term of a loan eligible for guaranty 
shall not exceed 15 years; no dividends shall be paid by a carrier so 
long as any loan guaranteed by the Government under this provision 
is outstanding; the authority to guarantee loans. shall terminate 
December 31, 1960, unless further extended by the Congress; the 
Commission would be empowered to enter into guaranty agreements­
with trustees under a trust indenture or agreement for the benefit of 
the holders of any securities issued thereunder; the Secretary of the 
Treasury is delegated responsibility for any payments that may be­
come necessary as the consequence of any guaranty; and the Attorney 
General shall be given the duty of protecting the interests of the 
United States as a creditor in the event payment under a guaranty 
should become necessary. 

The subcommittee is mindful of the fact that there needs to be a 
balancing of considerations that are basically difficult of reconciliation. 
The subcommittee is desirous of preventing bankruptcy for those 
railroads that are in precarious financial condition, but at the same 
time does not contemplate that this should constitute a giveaway 
program. The subcommittee feels that by conferring upon the 
Interstate Commerce Commission the task of determining whether 
a particular loan should be guaranteed by the Government under the 
standards prescribed, it has adopted the means best calculated to 
accommodate its principal objectives. The Commission has func­
tioned in this capacity previously under two different statutes, the 
Transportation Act. of 1920 and the Reconstruction Finance Corpora­
tion Act and its record in connection with those two acts gives the _ 
subcommittee confidence that it can perform the present assignment 
successfully and efficiently. 

It should be stated that the subcommittee does not believe that this· 
temporary financial assistance to the railroads in the form of guaran­
teed loans as an answer to the long-range railroad problems. Enact­
ment of other legislative proposals herein recommended will furnish a 
more substantial basis for curing the· basic ills of the railroads. This 
guaranteed loan program is only offered as a palliative to meet the 
short-range emergent fiscal problems of some few of the major rail­
roads and to give them time in which to start feeling the beneficial 
effects that will result from the adoption of the other legislative pro­
posals and recommendations herein contained. 

• 2. CONSTRUCTION RESERVE FUNDS 

One of the proposals advanced to encourage the replacement of 
railroad facilities and the necessary modernization of the railroad 
plant involves the creation of a reserve on which taxes are deferred if 
deposits in the reserve are used for the purpose stated in the act .. 
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Described as a "construction reserve fund," the plan is similar in 
purpose to the relief now provided by the Merchant Marine Act of 
1936 to encourage ship construction. The subcommittee recommends 
that this benefit be likewise extended to all common carriers subject 
to the Interstate Commerce Act. 

The proposal, which the subcommittee approves, contemplates the 
creation of a construction reserve fund on the books of common car­
riers regulated under.the Interstate Commerce Act in accordance with 
regulations jointly prescribed by the Secretary of the Treasury and 
the Interstate Commerce Commission. In the computation of its 
Federal income tax, a deduction would be allowed equal to the amount 
deposited in the fund, but not to exceed in any one year an amount 
equal to the depreciation allowed under the uniform system of ac­
counts prescribed by the Interstate Commerce Commission. Funds 
in this account would be limited in their use to the acquisition of equip­
D?-entor ?ther property used b); the commo1;1 carrier in the transporta­
t10n bus111ess or for the reduct10n of debt, 111 whole or in part which 
was incurred as an incident of any such acquisition after the passage
of the act. . 
. Amounts_ d~posited in this fund must be us~d for the purposes 
111tended with111 5 years from the date of deposit; if not, any such· 
amount will be taxed, plus interest, at the rate applicable to the 
year for which the deduction was taken. In this connection the 
proposal contemplates that withdrawals for the purposes inte~ded 
'would be applied against deposits in the order of the deposits. The 
proposal further contemplates that as funds are withdrawn for the 
purposes intended, there will be a corresponding reduction. in the 
b_asi~ of _the property so acquire_d for the purpose of computing depre­
ciatwn m respect thereof. Withdrawals for the reduction of debt 
incurred in_ c~nnec_tion with acquisition~ prescrjbe~ by the proposal: 
would be limited 111 amount to the adJusted basis of the assets in 
regard to which the debt is being reduced. Any interest earned by
the fund must be retained in the fund. 

In the event funds deposited in the "construction reserve " and 
earnings thereon, are not expended for the purposes prescribed by 
the act, provision is made for taxing such deposits, with interest 
from the date of such deposit, and the collection of such .taxes and 
interest before withdrawal from the "construction reserve." 

Recognizing the importance of maintaining the railroad industry 
an~ other common carriers, in a state of operational efficiency and 
be~ng assur~d that. t_he transportation in_dus~ry is unable by reason 
?f its fi_11;a?-cialcondit10n adequately to !Ila111ta111,replace, or modernize 
its facilities and plant, the subcommittee has determined. that this 
propo_sal is reasonable and _appropria~e. ~axes are deferred pursuant 
to this proposal; not forgiven. It is beheved that aside from the 
immediate beneficial effect that_ will result from this proposal, it will -
also. have a long-ra11;ge beneficial effect, not. only on the operating 
efficiency of the earners, but also on our economy. The use of this 
fund as a means of providing for· capital replacement or expansion 
.~oulq a!so seem to provide a means whereby the level of procurement 
,111 this 111dustry would be constant despite tlie rise and fall in the 
,economy. This? _of course, • contributes to an orderly and stable 
~conomy redoundmg to the benefit of au.· 
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8~ COMPETITIVE RATEMAKING mended does not give sufficient freedom for making competitive rates; 

The subject of competitive ratemaking as between the different 
forms of transportation was discussed at length during the hearings, 
the railroads urging enactment of legislation that would restrict sub .. 
stantially the authority of the Interstate Commerce Commission in 
this field. The subcommittee is not convinced that the record before 
it justifies app~oval of !he railroad~' proposal: . . . 

It is the policy of this subcommittee, and it IS bel_ieved to be the 
policy of the Congress, that e~c~ form of_transp~rtat10n should have 
opportunity to make rates reflectmg the different mherent advantages 
each has to off er so that in every case the public may exercise its choice, 
cost and service both considered, in the light of the particular trans­
portation task to be:perfor~e4. The subcommittee believes and ~he 
national transportation pohcy IS clear, however, that such ratemakmg 
should be regulated by the Com~ission to prevent ~nfair destructive 
practices on the part of any carrier or group of earners. _ 

It nevertheless appears that the Interstate Commerce Commission 
has not been consistent in the past in allowing one or another of the 
several modes of transportation to assert their inherent advantages in 
the making of rates. The subcommittee recommends, therefore, that 
the Commission consistently follow the principle of allowing each mode 
of transportation to assert its inh~rent advantages, _whe!her they be 
of service or of cost. In 1945 m New Automobiles in Interstate 
Commerce (259 ICC 475), the subcommittee believes that the Com­
mission properly construed the intent of Congress in this respect when 
it said: 

As Congress enacted separately stated ratemaking rules 
for each transport agency, it obviously intended that the 
rates of each such agency should be determined by us in each 
case according to the facts and circumstances attending the 
movement of the traffic by that agency. In other words, 
there appears no warrant for believeing that rail rates, for 
example; should be held up to a particular level to preserve 
a motor-rate structure, or vice versa (259 ICC at p. 538). 

The subcommittee wishes to affirm the interpretation of the Com­
mission given in the Automobile case epitomized in the words quoted 
above. The subcommittee therefore believes it necessary to amend 
the act only so as, in effect, to admonish the Commission to be con­
sistent in following the policy enunciated in the Automobile case 
thus assuring reasonable freedom in the making of competitive rates. 
Such amendment can be made by adding to the Interstate Commerce 
Act, section 15 (a), a new subparagraph 3 to read as follows: 

In a proceeding involving competition with another mode 
of transportation, the Commission, in determining whether 
a rail rate is lower than a reasonable minimum rate, shall 
consider the facts and circumstances attending the movement 
of the traffic by railroad and not by such other mode. 

The subcommittee anticip-ates that the broad effect of this amend .. 
ment will be to e_ncourage competition between the different modes 
of transportation to the benefit of the shipping public. Some members 
of the subcommittee are of the opinion that the amendment recom .. 

but, for the ·purpose of reporting to the full committee, the language 
was adopted as shown. 

The subcommittee further notes that the Supreme Court in Schaeffer 
Transportation Go. et al v. U. S. (No. 20, October term, decided 
December 9, 1957), in reversing the Interstate Commerce Commission 
for denying a motor carrier application because rail service was 
"reasonably adequate," said-

To reject _a motor carrier's application on the bare conclusion 
that existing rail service can move the available traffic, 
without regard to the inherent advantages of the proposed 
service, would give one mode of transportation unwarranted

J protection from competition f:r:om others: 
Later it said-i The ability of one mode of transportation to operate with 

a rate lower than competing types of transportation is 
precisely the sort of "inherent advantage" that the con­
gressional policy requires the Commission to recognize. -

The purpose of this amendment is to produce consistency in the 
interpretation of the national transportation policy. 

4. ICC AUTHORITY OVER INTRASTATE RATES 

According to testimony received from the rail witnesses during the 
course of the hearings, a troublesome problem of the railroads arises 
from the difficulties and delays encountered when they seek to raise 
the level of rates, fares, and charges effective on like interstate traffic. 
The situation is most burdensome in cases of prolonged delay when 
authority is sought at the State level to make general increase in 
intrastate rates, fares, and charges corresponding to interstate in­
creases authorized by the Interstate Commerce Commission, but the 
problem of delay is not confined to that found in general rate adjust­
ments. Nor, as will be seen, is the matter of delay the only basis for 
complaint in connection with adjusting the level of intrastate rates, 
fares, and charges. 

Under section 13 of the Interstate Commerce Act, the Interstate 
Commerce Commission is authorized, in certain cases, to require 
changes in the intrastate rates, fares, and charges of railroads and 
certain other carriers. If the Commission finds, after full hearing, 
that any rate, fare, or charge made or imposed by State authority 
causes any undue or unreasonable advantage, preference, or prejudice 
as between persons or localities in intrastate commerce on the one hand 
and interstate commerce on the other, or any undue, unreasonaple, or 
unjust discrimination against interstate commerce, the Commission is 
empowered to prescribe for the future such rate, fare, or charge as, in 
its judgment, will remove the advantage, preference, prejudice, or 
discrimination; and the rates, fares, and charges so prescribed by it 
"shall be observed while in effect * * *, the law of any State or the 
decision or order of any State authority to the contrary notwi.th .. 
standing." - . • 

The Commission and the courts have construed the phrase "undue, 
unreasopable, or unjust discrimination against interstate * * * com-

https://notwi.th
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merce" as encompassing discrimination against interstate commerce 
resulting from intrastate rate levels relatively so low that they fail to 
contribute their proportionate share of the revenues necessary for the 
maintenance of an adequate railroad system. The Commission has 
often availed itself of the power conferred upon it, so construed, and 
ordered increases in the level of intrastate rates, particularly in in­
stances where, subsequent to a general increase in rates for interstate 
traffic States have failed to authorize similar increases in the rates for 
intrastate traffic. 

The Commission, however, exerts the power with hesitancy, regard­
ing Federal authority in the area of intrastate rates as an authority 
to be exercised with considerable delicacy; and for reasons of "comity" 
it does not ordinarily take action looking toward removal of disparities 
between interstate and intrastate rates under the circumstances de­
scribed until the appropriate State regulatory authority has been in­
voked, and until the matter has been disposed of finally at the State 
level. For this reason, there is ordinarily very wide opportunity for 
inordinate delay at the State level before the protection afforded by 
the Interstate Commerce Act may, as a practical matter, be invoked. 

To alleviate this burdensome delay in obtaining prescription of 
lawful intrastate rates by the Interstate Commerce Commission, it is 
proposed to provide in section 13 of the Interstate Commerce Act 
that upon the filing of a proper petition involving the lawfulness of 
any intrastate rate, fare, or charge the Commission shall institute its 
investigation forthwith and act with special expediti?n (whether or 
not the· rate, fare, or charge has theretofore been considered by State 
regulatory authority and without regard to the pendency of any 
State proceeding thereon). Similarly, it would be provided that when 
railroads are before the Interstate Commerce Commission in connec:. 
tion with general adjustments in •interstate rates they may seek au­
thority in the same proceeding to make comparable adjustments in 
intrastate rates and the Commission, incident to its authorization of 
interstate rate adjustments, shall grant like authority for intrastate 
rate adjustments if it finds them justified. 

This approach would meet the need of the carriers for more prompt 
regulatory action in the adjustment of intrastate rates and has the 
merit of doing so· without enlarging the authority of the Interstate 
Commerce Comrnission for, as mentioned earlier, the Commission 
al,ready has the· power under· present law to remove discrimination 
against interstate commerce caused by any intrastate rate, fare, or 
charge. The subcommittee's proposal would merely implement that 
power. 

The subcommittee also proposes to strengthen section 13 of the 
Interstate Commerce Act in another particular._ The grounds ·upon 
which the Interstate Commerce Commission may require changes in 
intrastate rates would be more clearly defined. Under present law, 
as has been pointed out, the Commission is given authority to requir~ 
such changes to the extent found by it to be necessary to remove any 
undue, ·unreasonable, or unjust discrimination against interstate com­
merce. In_ many instances, becaµs~ of the vagueness of this standard, 
it is impossible as a practical matter to make the showing necessary 
to -justify an order· by the Commission requiring an adjustment in 
intrastate rates, fares, or charges. This situation would be subst3:n­
tially and beneficially corrected by authorizing the Commission also 

TRANSPORTATION ACT OF 1958 21 

~o require changes in intrastate rates, fares, or charges found by it to 
impose an undue burden on interstate commerce. 

Moreover, one furt~er clarification of the standard is made desirable 
by reason of th~ possible effect of the recent decision of the Supreme 
Co~rt of the Umted States ~n (!hicago, Milwaukee, St. Paul and Pacific 
Railroad Co. v. State of Illinois (78 S. Ct. 304), decided January 13 
195~. In that case, at page 309, it was held that under present 
sectwn 13 of the ~nterstate Commerce Act the deficit from this single 
commuter operat10n cannot-

fairly ~e adjudged t~ ':'ork an undue d~scrimi_nation against 
the_ Milwaukee Roa~ ~ mterstate operat10ns without findings 
which ~ake the deficit mto account in the light of the carrier's 
other mtrastate revenues from Illinois traffic, freight and 
passenger. 

From the testimony, i! is clear that this opinion of the Supreme 
Cour! not only :places~~ mtolerable burden under present accounting 
practices, but m add1t10n presents an alrp.ost impossible obstacle 
because of th~ proble!Il of segregating intrastate and interstate 
expenses .of rail operat10n. Further the subcommittee thinks that 
each service should stand on its own feet, supported by rates that are 
compensatory. 

F~a! has been expre_ssed that this case might be construed as 
re9.~rm~ that !he findmg of "undue, un~easonable, or unjust dis­
cnm1~~t1~n agamst, or undue burden on, _mterstate or foreign com­
merce . st1pulat_ed by the act be made only in the light of the overall 
sta~e-w1de totality of a carrier's operating results deriviri()' from th~ 
entire ~ody of that c~rrier's rates applicable within the State, thus 
p_recludmg such a fii~d11:1gon a,. showing of only the effect of the par­
t!cular rate o! rates m 1ssu~.. ro protect against such an interpreta­
t!on ~f the M1l:V~ukee case 1t 1s proposed to provide that the Commis­
s10~, m determmmg whether any intrastate rate causes discrimination 
agan~st, or burden on, in~erstate commerce, need not consider in 
totality t~e overall statewide results of the carrier's operations but 
need consider only the ·effect of the particular rate or rates in issue. 

5. ICC AUTHORITY OVER UNPROFITABLE SERVICES AND FACILITIES 

A most serious problem for the railroads is the difficulty and delay 
they o_ften encou!lter when. ~h_ey seek to discontinue or change the 
operat!on of se:z:v1cesor fac1hties_ tha,t no longer pay their way and 
for w~1ch there 1s n~ longer sufficient pu~lic need_ to j_ustify the heavy 
financial losses entailed. The subcommittee believes that the main­
te?-ance and operation of such outmoded services and facilities cori.­
st1tu~es a heavy burden on interstate commerce. 

. Railroad ma~ag~ment, it_ must_ be understood, is not always free 
w!thout authonzation to d1scontmue curtail consolidate or other­
wise change servic_es or faci_lities in a~' effort t~ deal realistically with 
unprofitable, ~efi~1t-producmg operatwns. Generally speaking, such 
matters_ fall _w1thm the scope. of St.ate law; and in a great many in­
sta?-ces a railroad !11-aynot A1scon~mue or change the operation of a 
tram or other service or facility 'Y-1thout first obtaining permission to 
~o s~ from the regulatory authonty of the State in which the opera­
tion 1s conducted. 
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Without reciting individual cases the subcommittee is satisfied 
that State regulatory bodies all too often have been excessively co~­
servative .and unduly repressive in requiring the maintenance of 
uneconomic and unnecessary services and facilities. Even when 
allowing the discontinuance or change of a service or facility, these 
groups have frequently delayed decisions beyond _a _r_easonable time 
limit; In many such cases, State regulatory commissions have shown 
a definite lack of appreciation for the serious impact on a railroad'.s 
financial condition resulting from prolonged loss-producing operations. 

To improve this situation, the subcommittee proposes to give the 
Interstate Commerce Commission jurisdiction in the field of discon­ •tinuance or change of rail services and facilities similar to the jurisdic­
tion it now has over intrastate rates under section 13 of the Interstate 
Commerce Act so that when called upon to do so it may deal with 
such matters that impose an undue burden on interstate commerce. 
This, the subcommittee believes, would protect and further the 
broad public interest in a sound transportation system and would 
prevent undue importance being attached to matters of a local n·ature. 

6. AGRICULTURAL COMMODITIES EXEMPTION 

The so-called agricultural commoditi~s exemption contained in 
section 203 (b) (6) of the Interstate· Commerce Act provides that 
nothing in part II of the act (relating to the regulation of motor 
carriers),_ except certain requirements as to q ualifi-catio1;1-s and maxi­
mum hours of service of employees and safety of operation or stand-:­
ards of equipment, shall be construed to include: -

motor vehicles used in carrying property consisting of 
ordinary livestock, fish (including shellfi_sh)., or agricultural 
(including horticultural) commodities (not including manu­
factured products thereof), if such motor vehicles are not 
used in carrying any other property, or passengers, for 
compensation. 

This exemption from economic regulation appears originally _to have 
been intended to aid farmers and other producers of domestic food­
stuffs by relieving them of some of the burdens of regulation so that 
the movement of their products from point of production to market 
or to processing or storage points would be facilitated. By a continu­
_ing process of administrative and judicial interpre~ation, however,. t_he 
exemption p.as been extended to the· transport~tion of c?mmodities 
that have received varying degrees of commercial processmg, and to 
the transportation of such commodities in ordinary commercial 
channels beyond the initial movement from the point of production. 
It has also been he_ld to apply to the transportation of imported 
commodities as well as to those domestically produced. 

Regulated carriers 3:re handicapped in their competition for traffic 
in "agricultural" commodities, for while the rates of the_ regulated 
carriers are strictly and rigidly controlled and are reqmred to be 
published, the rates of the exempt haulers are not subject to any 
control and need not even be made public. As a consequence, large 
and ever-growing volumes of important traffic have been diverted to 
the exempt truckers and the diversion continues. The impact upon 
the regulated carriers is already serious; and the erosion of further 
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?la~s~s of tra~c is_ threatene~ by the trend of administrative and 
Judicial determmations expandmg the scope of the exemption. 

~ttempts have b~en made to demonstrate that the benefits of the 
~gncultural _exemption accrue to the farmer in the form of increased 
mco1!1-e· These attempts are not convincing to the subcommittee 
~nd it appears th~t others than farmers are receiving benefits. It i~ 
unp?rta~t that this t~end b~ halt~d before the position of the regulated 
earners 1s more seriously impaired. The subcommittee therefore 
recom~en~s a freezing, ~ith a. slight rollback, of the ~griculturai 
exemption m a_ccordance with rulmg No. 107, March 19, 1958, Bureau 
of Mot~r <;Jarners of the Interstate Commerce Commission . 

The h~ited amendment of section 203 (b) (6) recommended by the 
subcommittee would hfi:lt furthe~ expansion of the exemption, and it 
would return to eco~omic regplat~on the transportation of frozen fruits 
and vegetables and imported agricultural commodities. 

Grandfather rights ~ould al~o be provid_e1, Any person engaged 
on Jan_uary 1, 1958, m truc~mg commodities brought back under 
regulation by_ the above-de~cnbed amendment of section 203 (b) (6) 
wou~d be entitl~d to a certificate or permit a1lowing him, under reg­
ulation, to contmue haulmg the same commodities within the same 
areas or between the same points. • 

1: ECONOMIC REGULATION OF COMMERCIAL TRANSPORTATION 

A 7:Ilatter of serious con_cern. to the subcom~ittee is the growing 
practice of persons el?gagmg m _the commercial transportation of 
property by ~otor veh_icle under circumstances that do not constitute 
bona fide private carnage, as that term is properly understood but 
tha:t nonetheless enable them to evade the economic reo·ulati~n to 
whwh common and contrac_t carriers by motor vehicles :re subject 
even though the transport~t10n services performed are not specifically 
exempt fron:i such re~ulat10n. ~,fos~ f:r:eq1;1ently, perhaps, evasion of 
the _economic regu_lat10n to which it 1s mtended that all for-hire 
earner transportat10~ of. property _other than that specifically ex­
emp_ted shall be subJect 1s accomplished under the guise of private 
carnage. 

The enorm<?us growth of commercial _private carriage of property 
by 1!1-otor vehicle m recent years, resultmg as it has in a continuing 
eros10n of huge volumes of traffic that would. otherwise be available 
fo~ transportation by public carriers, is a serious problem for the 
railroads and _other common _carriers .. To t~e extent that this growth 
has, occurred m b~:ma fide pr!vate carnage, 1. e., the transportation of 
o~e ~ own materials, . supplies, and products in one's own vehicles 
wi~hm the scope and m furtherance of one's primary business enter­
prise (oth~r ~han transportation), _there is no room for complaint; 
but there 1s Just cause for complamt as to motor carriage which al­
thou~h performed _under the guise of private transportation is actually 
p_ublic tra?sportat10n. Not only do the purveyors of the transporta­
tion service evade economic regulations; but in many instances 
payment of the Federal transportation excise taxes is also avoided 
for.the tax on ~mounts paid for ~he transpor'tation of property is not 
levied _on proprietary transportation. • 

Vano~s ~ubter!~ges are employed to evade economic regulatioh 
and avoid lillposit10n of the transportation excise taxes. The- one 



24 TRA.l"'\SPORTATI!0N ACT OF 19 5 8 

most commonly' used is the so-called buy-and-sell method of opera­
tion involving the issuance of bills of sale, invoices, and other such 
ins~ruments· to make it appear that the commodities being trans­
ported are those of the vehicle owner when in fact the transaction is 
merely a device to provide transportation for hire without a certificate 
or permit _and without payment of the transportation tax. Another 
is the backhaul method of operation increasingly engaged in by con­
cerns that deliver in their own trucks articles which they manufacture 
or sell and then purchase merchandise at or near their point of de­
livery for transportation back to a point near their own terminal for 
sale to others, or where they transport property they do not own, 
such transportation being performed only for the purpose of receiving 
compensation for the otherwise empty return of their trucks. 

There are numerous variations but, whatever the precise nature 
of the subterfuge employed, carriage of this sort undermines the 
strength of the regulated for-hire carriers and in so doing it also injµres 
the public which is largely dependent upon regulated for-hire carriage 
for its transportation requirements. Protection. is needed from 
destructive competition of this kind. • 

The Interstate Commerce Commission has said that this is one of 
the problems of most serious concern to it in administration of the 
Interstate Commerce Act, that where so-called private carriage is a 
subterfuge for engaging in public transportation it constitutes a 
growing menace to shippers and carriers alike, being injurious to 
sound public transportation, promoting discrimination between 
shippers, and threatening existing rate structures. It was to curb 
just such practices that part II of the Interstate Commerce Act was 
enacted.

In the first session of the present Congress (Public Law 85-163, 
approved August 22, 1957) the Interstate Commerce Act was amended 
to prohibit one (except· as otherwise specifically provided) from 
engaging in any "for-hire transportation business by motor vehicle" in 
interstate or foreign commerce without a certificate or a permit 
authorizing such transportation. This prohibition is expected to 
prove helpful in correcting certain of the abuses described, but it 
appears that loopholes may still remain. What is needed, in the 
opinion of the subcommittee, is a further prohibition to the effect that 
no person in any commercial enterprise other than a duly authorized 
or specifically exempt for-hire transportation business shall transport 
property by motor vehicle in interstate or. foreign commerce unless 
such transportation is solely within the scope and in furtherance of a 
primary business enterprise (other than transportation) of such person. 

With the Interstate Commerce Act amended in this way commercial 
· highway transportation of property in interstate or foreign commerce 

would, with certain specific exemptions, be required to fall into one 
or another of three classes: (a) duly certificated common carriage, 
(b) duly permitted contract carriage, or (c) transportation solely within 

· the scope and in furtherance of a primary business enterprise (other 
than transportation) of the transporter. Other commercial highway 

· transportation, except as specifically provided, would be prohibited. 
This, it is believed, would serve to correct most of the abuses that 
have arisen in the name of private carriage and yet would not in any 
way jeopardize or interfere· with what might be called legitimate 
or bona fide private carriage. Indeed the "primary business test" 

/ 
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contained in Brooks Trr:nsportati?n Co. v. U.S. (340 U.S. 925 (1951)) 
so ~acrosan?t to the private earners and deemed by them essential t~ 
th~ir bes~ mter~sts and the preservation of their rights would b 
written directly mto the statute. ' e 

VII. DISCUSSION OF RECOMMENDATIONS NOT wITHIN JURISDICTION 
OF Tms SuBCOMMITTEE 

1. REPEAL OF TRANSPORTATION EXCISE TAXES 

In the opinion of the subcommittee, repeal of the transportation 
ta1es dould i~a great deal to improve the depressed condition of the 
rai ~oa s. . ese taxes were established as temporary measures 
~urmg '~~r_t1me a~d u~fortunately no termination date was rovided 
m the 011gmal_ legislation. Repeal of these taxes will be hefpful not 
on1.Jt? the ra1lroa1s but to the general economy because the trans­
pmtatim 1 ~ax apph~s to every successive stage of production from 
raw material to ~mshed product. If there are five trans ortation 
movements of an item, th~re are five 3-percent individual tfx assess­
~:!!~ ~m the transpor~at10n cost, causing a total cumulative effect 
"; IC is e~tremely seno~s. T_he 3-percent transportation tax en­
cour~g:s shippers to ~rovide their own fleet of private trucks, thereby 
causmo a loss of busme~s to regulated carriers. The small-business 
man often canno~ buy his own trucks so he is penalized by havino· to 
us~ comfo!l earners and pay the transportation tax. Thus from \he 
_pomt o view of the transportation industry and the ~onsumer 
:removal of these unsoun_d and burdensome taxes would be an immedi: 
~te help b?th 0to economic recovery and to improvinO' the health of the 
rngu1ated mdustry. 

}:or these and other reasons, 14 Senators have sponsored a measure 
d;5 1fned to repe~l these transportation taxes. It is the sincere hope 
o t e sFu_bcomrrpttee t~at repeal of taxes will be approved by the 
Senate mance Committee. 

2 · TWENTY-YEAR DEPRECIATION PERIOD FOR RAILROAD PROPERTY 

As it is now, extremel~ long service.lives ranging in some cases from 
50}o 100 years, are_ ass:gned to _depreciable railway property of the 
rai ma s. These long lr\Zes. a~tributed to railroad property for tax 
purpo~es are wholly. unrealistic and constitute a seveFe handica 
Al~owmg a 20-year hfe f?r depre~iable property of railroads woufci 
brmg about a reasonable m?rease m depreciation charges on railroad 
prop~rty and would help railroad management ·to undertake changes 
m existmg _property an~ make additions and betterments that are 
ne_cessadry to meet the modern competitive situation faced by the 
rai1roa s. 

3. MAIL TRANSPORTATION LEGISLATION 

t From t?e test~mony the subcommittee believes that the statutes for 
_.r~nsportmg mail are obsolete and should be amended. Consequently 
it is urged that the P?st O~ce an~ Civil Service Committee reexamine 
resltft laws to provide fa;1r and nnpartial treatment for hauling mail 
t Y haul orhms of_ trans_portat10n. For ms-tance, the railroads are required 

0 a t email as directe_d by the Post Office Department under threat 
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of fine for not performing. Co~sideFati~n s~10ul~ be given to remov~ng 
this compulsion. :Modern legislation is likewise needed to pronde 
for hauling of mail by highway carriers. 

VIII. REC0}11IEXD.\.TION FOR TRANSPORTATION POLICY STUDY 

The subcommittee has pointed out the existence of a number of 
long-range policy matters that !1-eedex~ens~ve study and reco~menda­
tions to the end that appropriate legislation be enacted to msure a 
sound national transportation syste1:1. It is a subcommittee reco_m­
mendation that the Senate Committee on Interstate and Foreign 
Commerce be authorized to make the necessary studies, with authority 
to employ three highly qualified experts in the field of transportation 
for the purpose. Reports on the results of th~ studies ~hould be made 
to the committee within 18 months. Sufficient staff and other re­
sources should be provided to allow adequate studies and recommen­
dations to be made within the specified time. 

It is recommended that the proposed study include the following: 
1. The need for regulation of transportation under present-day 

conditions and it there is need for regula,tion:, the type and character 
of that regulation. The hearings on the rail~·oad situation sh?'''" one 
thing above all else: The existence of sub~tanti~l doubt co_ncermng t~e 
efficacy of present transportation regulation. fo ascertam the pubhc 
interest in regulation, the burden should be placed on the pubh~ ~nd 
the carriers to show why it is needed and ~o what exte:nt. Critical 
answers to specific proposals for less regulation a~e reqmre1 to _settle 
the constant agitation for change and the _resultmg confusion m the 
public mind concern~ng the need an~_propne~y- of Government regu-
lation of transportation under prevaih~g coi:ditions. . 

2. The area of Federal policy dealmg w~th Government_ a.ss~s.tance 
provided the various forms- of transportation ~nd the desir~bihty of. 
a sy'stem of user charges to be assessed agamst those usmg such 
facilities. 

3. The subject of the ownershir of one form of ~ransportatio!l by 
another. Such ownership, except m unusual cases, is generally eithe1· 
forbidden or made extremely difficult under existing statutes. 

4. Examination of Federal policy on the subject of large-scale con-
solidations and mergers in the railroad industry. . 

5. Policy considerations for the kind and :i,mount of r~ulroad pas­
senger service necessary to serve the pubhc and provide for the 
national defense. 

6. Additional matters of Federal regulation (and exemption t_here­
from) and promotional policy that a.re related to the above-mentioned 
subjects. 

INDIVIDUAL VIEWS OF SENATOR FRANK J. LAUSCHE 

I a~ in concurrence generally with the contents of the report being 
submit_ted to the members of the Interstate and Foreign Commerce 
Committee of the Senate by the Special Subcommittee on Surface 
Transp_ortation under the chairmanship of Senator George A. Smathers 
of Florida. 

Ther~ are c~rtain ~spects of the report and particularly the recom­
mendations with which, however, I am not in agreement. 

GUARANTEED LOAN 

I favor the enactment of a bill that will authorize the Federal Gov­
ern~ent t? ~uarantee_ l?ans made to railroads in the aggregate amount 
of $100 million, providmg such loans are used by the borrowino- rail­
r?ads to purchas_e capital equipment. I do not join in the recomi:enda­
tion of my associate members on the subcommittee that the borrowing 
railroads be permi_tte~ to use any p_art of the borrowed moneys for 
the purp~se of paymg mterest on their funded debt or for the defrayal 
of operatm~ expe1;1-ses. Authorizing the borrowed money to be used 
for the paymg of mterest on bonded indebtedness would be a wrong 
to the taxpayers and a thoroughly unjustified boon to the bond­
.holders. To authorize even a limited part of the guaranteed loans to 
be used for operating expenses of the railroads would be wrong because 
of the dangerou~ precedent which it would establish for other segments 
of the economy m the future to expect similar service from the Federal
Government. 

EXCISE TAX 

I_ favor ~he proposal that the 3-percent excise tax, now existent 
aga_mst freight transportation, be. repealed, but not the IO-percent 
excise tax on passenger transJ?ortation. T~e testimony in the hearings 
conducted by the subcommittee clearly disclosed that the existence 
of the 3~percent_ excise tax_ agai~st freight transportation bas caused 
I?any P!ivate shippers to ~1scontmue the use of public carriers, estab­
lish their own. transportation s1stem, and thus escape the paying of 
th~ t~x. -W:hile there was ~vidence ~hat passenger business was 
bemg mc~eas~ngly lost ~o. the ~ir, ~us earners, and the private passenger 
automobile, m my opmion, 1t did not establish that the elimination 
of the passenger excise tax would restore to the railroads any part
of the passenger business. 

CONSTRUCTION RESERVE FUNDS 

I do not join_ in the recommen~a~ion that the rail, air, and barge, 
and truck earners, should be permitted to establish a construction 
reserve fund to be exempt from income-tax assessments until such time 
not._ to exce~d 5 years, when the fund is invested in the acquisition of 
capital eqmpment. I oppose the adoption of this new method of 
~eferred taxatio~ in the is?lated method· proposed. If the estab­
lishment by busmess and mdustry of construction reserve funds, 
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with the right to defer payment of income taxes until the time, not 
to exceed 5 years, such funds are invested in capital eql.'lipment, is 
economically sound, then the right ought to be made available, not 
only to the common carriers, consisting of the truckers, the railroads, 
the airlines, and the barge carriers, but also to all other types of 
business and industi'y. 

ACCELERATED DEPRECIATIO~ 

The report of the majority members of the Surface Transportation 
Subcommittee recommends to the Finance Committee the adoption 
of a law that would allow the railroads, airlines, truckers, and barge 
carriers, the right to accelerate the depreciation of their properties, 
and thus be given relief from their present income-tax burdens. With 
regard to this proposal, I likewise feel that it should not be treated in 
isolation and separation from all other businesses and industries 
which are likewise affected. 

The proposals, respectively, for legislation that would authorize (1) 
the establishment of construction reserve funds for the purpose of 
enjoying the benefits of deferred taxation and (2) the granting of the 
right to accelerate the depreciation of the properties of businesses 
and industries for the purpose of obtaining relief against the income-tax 
burden cannot intelligently and safely be acted upon by the members 
of the Interstate and Foreign Commerce Committee dealing only 
with the businesses of the railroads, barge lines, airlines, and truckers. 
It should be studied by the Finance Committee, which, because of its 
overall knowledge of Federal tax and fiscal problems, will be able better 
to determine (1) the impact such a program would have upon the 
fiscal soundness of the Nation, and (2) the justification for the adoption 
of these new methods of providing tax relief. 

GREATER FREEDOM TO MANAGE ITS OWN BUSINESS 

Though I concur with the recommendation made by my colleagues 
on the Surface Transportation Subcommittee which, if carried into 
effect, will give the railroads greater freedom in using their inherent 
advantage in competing with truck lines and barge lines for freight 
business, I recognize that strong arguments can be made that the 
subcommittee should have gone further and followed the suggestions 
made by the Secretary of Commerce on the subject. 

The establishment of a $700 million fund to guarantee loans, the 
elimination of the 3-percent excise tax on freight transportation, the 
tax relief that might come through the adoption of the construction­
reserve fund, and the acceleration of depreciation of properties of the 
railroads, in my opinion, will not provide the long-range remedy needed 
by them. That remedy can only be provided through a liberalization 
of the railroads' abilities to manage their own businesses without carry­
ing an umbrella for the protection of the competing modes of trans­
portation. Liberalization of the rights of railroads to manage their 
own businesses, circumscribed, of course, against the right to engage 
in cutthroat competition by offering services below cost, is further 
emphasized by the admitted facts that their competitors, the airlines, 
trucklines, and barge lines, are now being either directly or indirectly 
subsidized by the Federal Government. 

FRANK J. LAUSCHE. 

INDIVIDUAL VIEWS OF SENATOR WILLIAM A. PURTELL 

-~/~tbur tn §eneral w~th the contents of the report herewith sub­bi e f litI e ubcomm1ttee on Surface Transportation to the mem­
ers o t e nte_rstate and Foreign Commerce Committee. However 

. th erd a:e certaip_ asp~cts o~ the report and particularly the recom~ 
men at10ns therem with which I am not in complete agreement 

I theref?re reserve the right to suggest such modifications L ch~ngcs 
obr cohrrefulctl10ns appear desirable prior to final actio~ thereo~as. may 

y t e committee. 

vvILLIAM A. Pu RT ELL. 
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CHANGES IN EXISTING LA w 

In compliance with subsecti?n 4. of_ rull X.XI~ o{/~heSb1id:! 
Rules of the Senate,. C?-anges m existmg aw ma. e dis enclosed in 
shown as follows (existmg l~:V prJptosd\~oit~litm:!1 existing law in 
black brackets; new matter ~s pnn e . i . '. • 
which no change is proposed is shmvn m 10man). 

INTERSTATE COMMERCE ACT 

(Title 49, U. S. C.) 

Sec. 1. * * 
* * * * * 

· · h" t h 11 1 o apply to such trans-(2) The provisions of t • is par s a a s . . f • t ff 

h~~t~~f; i~fiof!~n;:r:u~hd J'~i;i:rati~! ~t~::::is~i~n '~ake~g:1:i: 
within the United States, ~ut shall not apP_ly- . r to the 

(a) To the transportat10n of passengers or propertyh 11 ·th· 
receiving, deldiverintg,h~toradgetoo~rhfr~<!inagf~~.J;~p~~?r{t;; 1rJmw~r ~~ 
one State an no s ippe • · th • ·ovided 
any place in the United States as aforesaid except as o erwise p1 • 

in this part; * 
* * * * * 

(1:) (a) The directions of the commission as to car servicb and jo 
the :Uatters referred to in paragraphs (15) and (16) may . e m~ ll 
thr~mgh and dby su~ht afgen tts h~~ !s *t~e Proo:deid~ih~:ev:!'pa~~np~~ee~
designate an appom or h • h f St t 1 
That nothing in this part shall impair o~ a~eci t dng a!o~a~le freight 
the exercise of its police p~wer, to reqmr~ ]US a~ re insofar as such 

Passenger service for mtrastate busmess, excepft h . . and · · • h 1 f 1 0 rder o t e commission 
~id~re:nd~; i~hi:c;~s~~~i~~/~i th!y p!~{] ancl except as _otherwise 

provided in this part. * 
* * * * * * • • ft

[(4) Whenever in any such investigation the commiss1<?n, a: er 
full hearing finds that any such rate, fare, charge,blclasdu-S.ca;10n, 
. ·ul · 'r ractice causes any undue or unreaso_n:i, ~.a. van age, 
reg at1011, o p . d. bet-ween persons or localities m mtrastat.e 
Preference or pre] u ice as ' f · on 

. ' the one hand and interstate or oreign COJ1l!Il~rce. 
0~h::he~e h:d, or any un_due, uiireasonabl~. ~ ~mjt~t~d~~m:~td :~ 

a ·ainst interstate or foreign commerce, w ic is o th 
cfared to be unlawful it shall prescribe td,he r:i,t~, fare, ~hch:fr:; ~: b: 

· minimum maximum an mm1m um, ere 
~t~~d:uaid the classification, re~ul.~ti~n,d or prtc~r1n ~:~~~te;u~~ 
be observed in such manner as, m 1 s J? g_m~n '. S h rates 

0ftr::~ t~f ~~r:,ef ~, !~sili'caliol~,di~:gu!;ti!:~fl::rt~:~tice~c shall b: 
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observed while in effect by the carriers parties to such proceeding 
affected thereby, the law of any State or the decision or order of any 
State authority to the contrary notwithstanding.] 
• (4) Whenever in any such investigation the Commission, after full 
hearing, finds that any such rate, fare, charge, classification, regulation, 
•or practice causes any undue or unreasonable advantage, preference, or 
prejudice as between persons or localities in intrastate commerce on the 
•one hand and interstate or foreign commerce on the other hand, 01· any 
undue, unreasonable, or unJust discrimination against, or undue burden 
on, interstate or foreign commerce (which the Commission may find 
without considering in totality the operations or results thereof of any 
carrier, or group or groups of carriers wholly within any State), which is 
hereby for bidden and declared to be unlawful, it shall prescribe the rate, 
fare, or charge, or the maximum or minimum, or maximum and mini­
mum, thereafter to be charged, and the classification, regulation, or 
practice thereafter to be observed, in such manner as, in its judgment, 
will remove such advantage, preference, preJudice, discrimination, or 
burden: Provided, That upon the filing of any petition authorized by the 
provisions of paragraph (3) hereof to be filed by the carrier concerned, 
the Commission shall forthwith institute an investigation as aforesaid 
into the lawfulness of such rate, fare, charge, classification, regulation, or 
practice (whether or not thereto} ore considered by any State agency or 
authority and without regard to the pendency before any State agency 
or authority of any proceeding relating thereto) and shall give special 

.expedition to the hearing and decision therein. 
(5) In any proceeding before the Commission involving an investi­

gation of or authorization or permission for a general adjustment in rates, 
fares, or charges, or any of them, or carriers subject to this part for the 
transportation of property or passengers, or both, in interstate commerce 
throughout, or substantially throughout, the United States, or one or more 
of the three major rate classification territories thereof (Official, Western or 
Southern), any such carrier or carriers parties thereto may by petition seek 
authority or permission of the Commission for a· comparable adjustment of 
rates, fares, or charges for the transportation of like property or passengers 
wholly within an individual State or individual States. If, in such 
proceeding, the Cummission finds (as it is hereby authorized to do) that 
authorizing or permitting an adjustment in interstate rates, fares, or 
charges without authorizing or permitting a comparable adjustment in 
intrastate rates, fates, or charges would cause, or create a circumstance 
of, advantage, preference, prejudice, discrimination or burden declared 
in paragraph (4) of this section to be unlawful, the Commission shall, 
incident to any adjustment it may authorize or permit in such inter­
state rates, fares, or charges, authorize or permit a comparable adjust­
ment in such intrastate rates, Jares, or charges. Pursuant to such 
authorization the said carrier or carriers, upon making any adjustment 
so authorized or permitted by the Commission in such interstate rates, 
fares, or charges may without further authority make a comparable 
adjustment in such intrastate rates, fares, or charges and adjustments 
so made in intrastate rates, fares, or charges shall be observed while 
continued in e_ffect by the said carrier or carriers, the law of any State 
or the decision or order of any State authority to the contrary notwith­
standing. 

13a. A carrier or carriers subject to this part, if their rights with 
respect to the discontinuance or change, in whole or in part, of the 
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operation or service of any train or ferry e'l}gaged ir: the transportation 
of passengers or property in interstate, foreiqn and intrasta_te commerce, 
or any of them, or of the operation or sermce of _any station, depot. or 
-other Jacility where passengers or property are received for transportat~on 
in interstate foreign and intrastate com'f'(l,erce,or any of them, are subJect 
to any provi;ion .of the constitution or statutes of a_ny State. or any regula­
tion or order of (or are the subject of any proceeding pending before) any 
court or an administrative or regulatory ar;e71:cyof a:11y State, may, but 
shall not be required to, file with the Commission, mail to the Gove~n_oroj 
each State in which such train, ferry, station, depot. ?r ot7!er facility is 
operated and post in every station, depot or other facility directly aff ect~d 
thereby, ;wtice at least thirty days in advance. of an'!! such propo~ed dis­
continuance or change. The carrier or carriers fil_ing such notice may 
discontinue or change any_ such operation or se:m~e pursuant to sue~ 
notice except as otherwise ordered by the Commission 7?1!rsuant to this 
section the laws or constitution of any State, or the decision or ord~r of, 
or the pendency of any proceeding before, an'!/ court or State. authority to 
the contrary notwithstanding. r;Jpon _the ~ling of ~uch _notice _the C.om­
mission shall have authority during_ sa:i~ t!iirty ~ays notice p~riod, either 
u on complaint or upon its own initiative without complaint, to enter 
u~on an investigation of the proposed discont~nu_ance or change. Upon 
the institution of such investigation, the Commission by orde: served upon 
the carrier or carriers affected thereby at least ten da11s pr.ior to the 1ay 
on which such discontinuance or chq,nge would otherwise b~c.ome effective, 
may require such train, ferry, station, depot or other fa~ility to _be cond 
tinued in operation or service, in whole or in part, pendinr; hearing an 
decision in such investigation, but. not f.or a longer period than 1our 
months beyond the date when such discontinuance or_ chanpe 71!0uld other­
wise have become effective. If, after hear~ng in such investigation, whether 
concluded before or after such discontinua71:ce or cha:11ge has beco'f!le 
effective the Commission finds that the operation or ser~ice of su_ch train, 
ferry st~tion depot or other facility is required by public con~enience and 
neces'sity and that such operation or ser~ce will not r~sult in a net loss 
therefrom to the carrier or carriers and will _no_t otherwise unduly burd~n 
interstate or foreign commerce, the Co_mmission _may by orde~ require 
the continuance or restoration of operation or. sermce of such tra_in, ferry, 
station, depot or other facility, in whole or in part, /~r a perhi~d not. to 
exceed one year from the date of such order. The promsions oft is ~ection 
shall not supersede the laws of any State orthe orders or :egulations of 
any administrative or regulatory body of. any. State. applica_ble t? such 
discontinuance or change unless notice as in this section promded i~ fi~ed 
with the Commission. On the expiration _of an order by the _commission 
after such investigation requiring the continuance or resto_ratio71:of opera­
tion or service the jurisdiction of any State as to such discontinu(},nce or 
change shall ~o long~r be ~uperseded unless ~he proced1fre provided by 
this section shall again be invoked by the-carrier or carriers. 

* * * *- * *· * 

15a. - · 
(1) When used in this ~ectio~, the term. "rates" means _rates, fa~es, 

and charges, and all classificat10n, regulat10ns, and p~actices relatmg 

thereto. 'b • · t d nable(2) In the exercise of its. power to I?rescr~ e JUS an reaso 
rates the Commission shall give due cons1derat10n, among other factors 
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t? the effect.of rates on the movement of traffic by the carrier or car­
!iers for which the rates are I?rescribed; to the need, in the public 
mterest, of adequat~ and efficient railway transportation service at 
the lowest cost consistent with the furnishing of such service· and to 
the need of revenues sufficient to enable the carriers under' honest 
economical, and e~cie~t management to provide such' service. ' 

(3) In a proceeding involving competition between carriers of different 
modes of transp_ortation subject to this Act, t7!,e_Commission, in determining 
whether a rate is lower than a reasonable minimum rate shall conside1· the 
facts a71:dcircum~tances atten_ding t~e movement of the t;affic by the carrier 
or carriers to which the rate is applicable. Rates- of a carrier shall not be 
held up to _a par_ti~ular level to. prot~ct the traffic of any other mode of 
transportation, giving due consideration to the obJectives of the national 
transpodation policy declared in this Act. 

** * * * * 
~Od. (1) J_t is the 'J?Urpose.of this s~ction to aid comm on carriers by 

railroad S?fbJect to fh~s pa1·t in rendering proper transportation service 
~o the public by providing temporary financial assistance to them in obtain­
ing funds to fi.nance or refinance the acqui~ition or consfruction_ of equip­
men~ o: additions and betterment~for use in transportation service and in 
obtaining_f11:ndsn~ede4for operating expenses, working capital, and inter­
est on existing obliga_tions, all to the ~nd off ostering the preservation and 
detelopment of a national tr~nsportation system adequate to meet the need8 
of the commerce of the United States, of the postal service, and national 

* 

defense. 

_(2~ In order to carry out the purpose declared in this section the Com­
mission,. 1f:POnterm_s and. conditions prescribed by it and consistent with 
the pro~isions of this section, may guarantee any lender, or trustee under 
Cf,trust indenture or agreementfor the benefit of the holders of any securities 
issued thereunder, by commitment to purchase agreement to share losses 
or otherwise, against loss of principal or inte;est on any loan discount' 
er advance, or on any commitment in connection therewith which may b; 
made for the purposes set forth in this section, except that there shall be 
no _gua_rantee of a lol!1n to be used in reduction of the principal of an 
obl~gat~on other ~han in con71:ectionwith the refinancing of an equipment 
obligation: Promded, That in no event shall the aggregate of all loans 
guaranteed by fhe Commission, including unpaid interest, exceed $700,-
000,000, of which no more than $150,000,000 may be loans for operating 
expenses and interest on existing obligations. 
. (3) Any such c~r~ier rr_iay, prior to December 31, 1960, malce applica­

tion to _the Commission, in such f ~rrn: as the Cor_nmission_may prescribe, 
requesting guaranty by the Commission as herein authorized and setting 
forth the amount and terrr_iof the loan to be guaranteed; the purpose of the 
~oan.a_nd the use to_ which the _proceeds therefrom will be applied; the 
inability of the applicant' to obtain such funds on reasonable terms without 
such _guaran_ty; the character and value of the security; if any, that the 
applicant will pledge as collateral for the loan; and that the loan is neces­
sar?/ or appropr£ate to effectuate the purpose of this section. The appli­
cation shafl ~e accompani~d by _statements showing in detail such facts as 
the Commis~io.n may req11:irewith regard to the situation of the applicant. 
The Commission shall give preference to and expedite the consideration 
of any such application. 

https://effect.of
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(4) No guaranty shall be made under this section- • 
(A) unless the Commission_ is of the opinion that the propose.d 

loan is necessary or appropriate to effectuate the purpose of this 
section; • 

(B) unless the Commissi?n is of the opinion that i(!ithout such 
guaranty the applicant carrier would be unable to obtain necessary 
funds, or reasonable terms, for the purposes for which the loan is 
sought; . . . . 

(0) if the loan involved is at a rate of interest whi9h, in the Judg­
ment of the Commission, is unreasonably high, or 'if the terms of 
such loan permit full revayment more than fifteen years after the 
date thereof; 

(D) unless the Commissjon is of t!ie opinion tha_t the prospective 
earning power of the [!Pplicant carrier, togeth~r v.nth the chara,.;ter 
and value of the sewrity plec?ged, 'if any, furnish rea~on_able ass:ur­
ance of the applicant's ability to r~pay the loa71: within the time 
fixed therefor and reason<f,bl_epr~tectwn to t11:e.United States; . 

(E) unless the Commission i~ of. the OJJ:nwn ~hat the applicant 
carrier is not in need of reorganization of its capital structure; 

(F) unless the applicant carrier agrees that it w1ll declar~ no 
dividends on its capital stock as long as the_ loan_ remains unpa:i4. 

(5) The Commission may consent to the. ~nodification .of ~he provisi~ns 
as to rate of interest, time of P?-1/ment of interest or prin_cipql, security, 
if any, or other terms and conditi?ns of any guaranty which it. shall hav~ 
entered into pursuant to this section, or the renewal or extension of any 
such guaranty, whenever the Commission shall determine it to be equitable 
to do so. 

(6) Payments required to be made as a_ c_onsequenc~ of a17:y guaranty 
by the Commission pursuant to the provisions of this section shall be 
made by the Secretary of the Treasury from funds hereby authorized to 
be appropriated in suc71: ?'mounts ?'s ma_y be necessary for the purpose 
of carrying out the provisions of this section. . 

(7) The Commission shall prescribe and ~ollect_ a guaranty fee in 
connection with each loan guaranteed under this section. Such fees shall 
not exceed such amounts as the Commission estimates to be necessary_ 
to corer the administrative costs of carrying out the provisions of this 
section. Sums realized from such fees shall be deposited. in the Treasury 
as miscellaneous receipts. . . 

(8) (a) To permit it to make use of S7!~h expert ~lvice. and services 
as it may require in carrying ~ut the prov~s~o.ns of this section, the Com­
mission may use available services and facilities of d~partm_ents and other 
agencies and instrumentalities_ of the Government, imth their consent and 
on a reimbursable basis. 

(b) Departments, agencies, ?'nd instrume'(l,tali~ies of the Governme1:t 
shall exercise their powers, duties, and functions in such manner as will 
assist in carrying out the objectives of this. sectio71:. . 

(9) Administrative expenses u7:d~r this sect~o71:sha_ll be paid from 
appropriations made to the Commission for ?'dministrative expenses . . 

(10) Except with respect to such applications as may then be pending, 
the authority granted by this section sh(!l~ terminate at th_e c~ose of Decem­
ber 31, 1960: Provided, That its provisions shall rema!n _in effect there­
after for the pu,rposes of guaranties made by the Commission. 

* * * * * * * 
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25a. (1) It is hereby declared to be the general policy of the Congress 
to promote and encour_age, in the inte:est of nati?71:al _defense and public 
weljar~, the construction, reconstructio'lf, reconditioning, or acquisition 
of equipment. and ot~er property used in the transportation business by 
commo'lf carriers su~Ject to the Interstate Commerce Act, and the retire:.. 
m~nt (in_ whole or in part) of debt incurred, after the effective date of 
this _sect~on, for such purposes. It is the purpose of this section to 
provide implementation of this general policy through the establishment 
by any s_uch carrier ~f Cf,c?nstructio:i reserve .Jund, uith the privileges 
and subJect to the limitations herein prescribed. Such construction 
reserve fund _shall be es~a_blished, 1:1-ainta_ined, expended, and used in 
accordan~e with the provisions of this section and rules or regulations to 
be prescnbed by the Interstate (!o:nmerce Commission and the Secretary 
of_th~ Treasury and under the Joint control of the carrier and the Com-
7:lissi~n. . Such fund sl~all be maintained in a separate cash deposit or 
in obligations of the United States or any agency thereof. 

(2] All earnings. of the fund shall be deposited in the fund. Such 
earnings may ~e with:draum by the carrier only for ei:penditu-res for the 
purpos~s established in paragraph. (1) of_ this section and only after the 
expendit11:refor the purposes est:a,blished in paragraph (1) of this section 
?f the principal amount on which such earnings accrued. If such earn­
ings a:e _not expended for such purposes within five years from the date of 
dep?sit in the fund, 85 rer _centum of such earnings shall be paid to the 
United State_.,;;as a tax, in lieu of any other tax which may be applicable 
to such earnings. 

(3) In computing the taxable income under section 63 (a) of the 
lnt~rnal Rev~nue Code of 1954, as amended, of any common carrier 
subJect to this Act there shall be allowed as a deduction in addition 
to the de~uctions specified in ~hat Code, the amounts deposit;d in the said 
constr1!ction reserve fund prior to th.e fifteenth day of the third month 
following the end of su_ch common carrier's taxabl_e year, without limitation 
~xcept that the deduction allowed pursuant to this section shall not exceed 
in_ any one year an amount equal to the depreciation recorded in the oper­
ating expense accounts f 01: such year under the provisions of the uniform 
system of accounts prescribed by the Interstate Commerce Commission. 

(4) In computing the gross income under section 61 (a) of the Internal 
R~venue Code of 1954, as amended, of any common carrier subject to 
this Act there_ shall be incl11:ded all principal amounts: 

(a) withdrawn during the taxable year from the said construction 
reser?e fun~ for purposes other than those speciji,ed in paragraph (1)
of this section, and 

(?) ~eposited in the reserve fund which shall be perm1"tted to rP­
main in such fund for five years after having been deposited therein 
shall be co1side:ed to have_ bee:i so withdrawn from such .furi d on the 
first day f o"lowing the expiration of such five-year period. 

All such principal amounts shall be subject to tax at the rate or rates and 
shall be subject_to the provisions of the ln_ternal Revenue Code of 1954, as . 
amended, applicable to the taxable year in which such amounts were de­
duc~ed in corn:puting taxable income pursuant to paragraph (3) of this 
secf';on including the interest under section 6601 of such Code as amended 
as if a tax deficiency had existed for the year for which the deduction wa; 
taken, whether or not a tax deficiency would otherwise exist for such year. 
For the purpose of this section, any principal amounts expended or with­
drawn_ from th~ r~serve fund shall be applied against principal amounts 
deposited therein in order of the deposits. 

https://prov~s~o.ns
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(5) The regulations prescribed by the Inters-tale Commerce Commis­
sion and the Secretary of the Treas_ury; pursuant to paragraph Urhereof, 
shall provide that no amounts 1nay be withdrawn from {he construct ion 
rese1·ve fund except (a) for the uses prescribed in paragraph (1) hereof or 
(b) upon payment to the Secretary of the Treasury of the tax liability 
arising thereon as computed under paragraph (4) hereof. • 

(6) Amounts on deposit in a construction reserve fund shall not be 
considered an accumulation of earnings and profits for the purposes of 
part I, subchapter G, chapter I, of the Iriternal Revenue Code of 1954, as 
amended. • 

(7) The basis for detennining gain or loss and for depreciation, for 
the purposes of Federal taxes, of any property constructed, reconstructed, 
reconditioned, or acquired by the taxpayer, in whole or in part, out of 
the construction reserve fund, shall be reduced by the amount from the 
construction ;reserve fund expended in the construction, reconstruction, 
reconditioning, or acquisition of such property, or expended to retire 
debt incurred for such pu,rposes after the ejf ective date hereof: Provided, 
That no expenditures shall be made from such fund for such purposes in 
excess of the then adjusted basis of the property to which such indebted­
ness relates. 

(8) Qualifying expenditures under this section shall include only 
expenditures which are chargeable to the accounts prescribed and 
approved by the Interstate Commerce Commission to show the invest­
ment of a common carrier subject to this Act in property devoted to 
transportation service. 

* * * ** * * 
203. 

* * * * * ** 
(b) Nothing in this part, except the provisions of section 204 

relative to qualifications and maximum hours of service of employees 
and safety of operation or standards of equipment shall be construed 
to include (1) motor vehicles employed solely in transporting school 
children and teachers to or from school; or 

* * * * * * * 
(6) motor vehicles used in carrying property consisting of ordinary 

livestock, fish (including shellfish), or agricultural (including horti­
cultmal) commodities (not including manufactmed products thereof), 
if such motor vehicles are not used in carrying any other property, 
or passengers, for compensation[;]: Provided, That the words "property 
consisting of ordinary livestock, fish (including shellfish), or agricultural 
(including horticultural) commodities (not including manufactured prod­
ucts thereof)" as used herein shall include property shown as "Exempt" 
in the "Commodity List" incor'porated in ruling numbered 107, March 
19, 1958, Bureau of Motor Carriers, Interstate Commerce Commission, 
but shall not include property shown therein as "Not exempt": Provided 
further, howev.er, That notwithstanding the preceding proviso the words 
"property consisting of ordinary livestock, fish (including shellfish), or 
agricultural (including horticultural) commodities (not including manu­
factured products thereof)'' shall not be deemed to include frozen fruits, 
frozen berries, or frozen vegetables and shall be deemed to include cooked 
or uncooked (including breaded) fish or shellfish, when frozen or fresh. 

* * * * * * * 

TRANSPORTATION ACT OF 1958 

(c)_ Except a~ provjded in ~ect~on 202 (c) of this tjtle, subsection (b) 
of t~1s sect10n, m the ~xc~pt10n m subsection (a) (14) of this secti 
and m the se?ond provis~ m section 206 (a) (1) of this title, no ersoo~ 
~ha}l engage many ~or-hire transportation business by motor v~h- I 
m mterstate_ or foreign commer~e, o_n ~nr p_ublic highway or wi~hi~ 
anyl restehrvat1_on_ Statesunfder th~ exclusive Jurisd1ct1on of the United 
Un ess ere 1s m orce with respect to such pe t"fi ' ·t • d b I . . . rson a cer 11 cate or a
permh lz8sue y t 1: Comm1ss10n authorizing such transportation[] 
nor s a any_per~on_in any other commercial enterprise trans ort • 
by m?to: v~hicle 'ln interstate or foreign commerce unless such trarope;ty 

(~~he~sth:~~~:~;;g;t:ti~ni;1 ;u;!~,;~~~~ot.·a primary bus1ness ent!~;;.i~; 

0 

https://howev.er


•• 

From Tom McNamara 12/2/60 

The Transportation Act of 1958, sponsored by Sen. Smathers of 

Florida, has proved a bonsnaa for the railroads. Among other 

things it provided: 

1. Government guarantees for private bank loans to railroads, 

which in some cases needed the money because of bad management. 

2. The act also gave railroads greater leeway in rate making 

in competition with other carriers. 

3. It also enabled railroads to restrict passenger service 

in some cases without authority from state public service 

commissions, simply by posting a 20-day notice and without 

justifying the reduction in passenger service. This reversed 

the whole theory of regulation of common carriers as a means of 

public convenience and necessity and was hotly protested by 

railway labor unions because of job losses resulting from cut­

backs in train service. 
is 

The Hailway Labor Executives Association whichxxxx the source 
copy

for the above, xxxm is sending me an of a railroad tax 

bill also pushed by Smathers in 195v 

~'~ ~-
. ~l~~~ ,_ ~ 

f~'~ ' ..~ ~ • 

\~ ✓0 
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Campaign reports -- memo McNamara 

'Ehe-r~ is no~~~, .he
1

reports of the Senate 
cl,;-_.,.~_;f:_,.,q4~ 

Democratic Campaign Committee·, ~• .,~~~ at any contributions 

-were earmarked for specific Senators/by the ~olitical 

contributors. 4~----
Neither do the~~~~~ individual Senators 

-wa ) 
the contributions they received through th Senate 

committee -were specifically earmarked for them. 

It is a -well-kno-wn fact that the chairmen of Senate 

and House campaign committees exercise vlide discretion in the 

distribution of campaign donations. They can favor certain 

Senators or Congressmen, or shut off funds from others they may 

not liMI tilt& like "'se 8! te b:Fing about thott d-tri'ea-t. 

In the case of Senator Smathers 1 chairman of the 

Senate Democratic Bampaign Committee, it ap:~ears that he made full 

use of these mduiuama.rb.mmmeu111t po-wers.J the high-handed"discretionary" on 
-. 

theory that he didn't have to ans-wer to anyone tftm.t regarding tha 

disposition of committee funds. 

If. as he contends, he recei~ea any earmarking requests 

from campaign donors -- or, in fact 1 carried out such requests -- he 

has managed to keep the transactions from sho~ing up in th official 

records. 



--- --

Campaign reports -- memo Page 2 McNamara 

I 

On the other hand, ~mmtmthere is nothing in the public 

record to indicate that he did not properly handle earmarked donations. 

if any. 

In other -words, since there is no official ~m 

record of such donations. -we have to accept Smathers' o-wn statement 

e a..rmarke cl f Or Sp e cif1cc7iiiii~De0eltnni~ooicc:r~arr.rc"""Fciiiicffcd~alit;eeissiff~o~r~thh;euu~. ss~. 

that he kept his -word and did not divert any earmarked ftmds to the 

-wrong people. 

Hov1ever, it appears that Smathers is guilty of not living 

up to the spirit, if not the letter of the la-w, in not rendering a 

precise book-kee~ing account to the American public of funds allegedly 
"----- ________, 

Senate. 
c:::::-----

Smathers' book-keeping is 

case of Democratic Senator Lo .\J.len Frear, Jr.• of Dela-ware• -who ·was 

defeated in the last election. 

In fact. the -whole finahcial 

committe& is~~~~ 

m11Btm11 

relations -with the Smathers -- so confusing. 

in fact, that a Merry-Go-Round reporter has been unable to mthmmm.mmlhmirl 

straighten it out after repeated examinations of conflicting figures 

in reports filed by Frear himselt.-with the Secretary of the Senate. and 

by Smathers' committe•• -with the Clerk of tho House. 

r 



Campaign repprts -- memo Page 3 McNamara-

It~ is hoped that Senator Frear ~ill file a supplemental 

report itemizing certain contributions from Smathers he neglected to 

mention in a post-election report filed ~ith the Secretary of the 

Senat~ though the contributions -were noted in a Smathers report to 

the Clerk of the Hous&-. 

The Frear reports: 

Senator Frear mailed a pre-election, financial report to 

th Sectetary of the Senate on October 271 l96o, in ~hich he stated 
received •---J 

that he had1111-mmttfttrr$5.ooofrom-am the Smathers commitee up to 

that time. The $51000 donation. Frear reported 1 had been received 

on September 281 1960. 

The Frear post-election report, mailed to the Secrejary 

miff ot the Senate on November 15,. 196o 1 lists this same $51000 donation 

from Smathers. dated September 28. 1960 1 plus a fe~ minor contributions 

from others amounting to $435 -- or $5.435 in all. 

Smathers, ho~ever 1 tells a different story. 
~ 

In a report to the Clerk of the House, ti1lllt filed on November 

4. 1960. Smathers sta:bed that his committee had contributed (there -was 
7 ~-

no m mention of earmarking) a total of $25.100 to the Frear 

campaign. 
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Smathers broke do~n the Frear disbursements as follo~s: 
· August , 

$51 200 to Friends for Frear. on Jllllmmmfillll! 196~; $21 6oo151
August 

to various Frear committees. on Sm mm, m 16, l96o; $51 000 to the 
eptember

Frear for Senate Committee·, on mmmll 15. l96o; $5.ooo to Friends 
September

for the Reelection of Allen J• Frear, Jr. 1 on &mmm~ 191 1960; 

$51000 to the Committee for the Reelection of Frear 1 on the same 

date; $1.000 to tha Frear for Victory Campaign Committee, on 

September 291 1.960; and $1~300 to the Allen J. Frear 1 Jr., Campaign 

Committee, on Octobar 211 1960. 

This adds·up to $251 100. Yet Frear's 

says that Smathers' committee gave him only $51 000. Mllmmmm:mnr~~~-.
__. I 

FPe=a:r's campaign ..-t3ea11:a!ilrnd eeB:i:aim:bo:rs.by mmmrh11dnllmmihmmmmm11 

<½«Hftd =the Bmftm• duPouts, nho= hav a ne \SI mad'& a pl ac tiea w:f 
co1rt111abions mil~ 

e1qKa!lder~e -oaep-aig;n 1'enttJc!l!a:ta. So eem.:111mVtmthmlhmmrhrhmmrimmm tily ia_ 

~ 
-- 30 --



Smathers memo McNamara 

Part T~o: 

• 

You can prove that Smathers could not possibly hAve earmarked 

large campaign contributions to certain Democratic Senatorial 

candidates, because. during most of the campaign• the Smathers 

committee· received no large individual contributions. 

In other ~ords, Smathers couldn't have earmarked ~hat ha 

didn't receive. 

Here is ~hat the record sho~s: 

Smathers filed five financial reports ~ith the Clerk of ____, 
the House, covering the contributions received and the 

disbursements made by the Senate Democratic• Campaign Committee. 

The first report ~as for the campaign period ending February 

299 1960 9 and sho~s contributions from individuals totaling $7,527033. 

These ~ere all small contributions, the largest being $426 from Galen 

J. Roush of Akron. Ohio. During this period the Smathers committee 

disbursed no money to any Senatorial candidate. 

The second report ~as for the period ending June 10. 196o. 

and lists a total of $51 003.16 in small contributions from individuals• 

the largest being $500 from J.L. Burge of Grand Rapids. Michigan. 

Nonetheless, Smathers donated $5 1 000 to Quentin Burdick of North 

Dakota and $5,000 to Mam1ibe Neuberger during this period. 

https://51003.16
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Part TitJo -- Page 2 

These donations to Burdick and Neuberger mm1am couldn't 

possibly have bean earmarked. Nor can Smathers contend that a number 

of the smaller mmindividual contributions \'Jere earmarked,. adding up 

to the $5.ooo sums he gave BmmBurdick and Neuberger, since there -were 

no indi~idual contributions from North Dakota during this period and 

only one 1 for $50, from Oragon.JlltilillJ-.aaJ~llfNl•'81i• 

The third report filed by Smathers covered the campaign 

period ennling September 30. 19601 during -which the Smathers committee 

received a total of $41 500 in smaller contribmtions from individuals. 

the largest being $300 from Adrian fiDtCurtis of Denver,. Colorado. 

The committee, also received ar $1961 250 from the Democratic Congressional 

Dinner Committee, during this period.- some of vJhich could have been 

earmarked for specific Senate Democratic candidates. 

But there is nothing in the report to shovJ that any of 

the $196,250 ~as so earmarked. 

A number of Senate candidates, including Bartlatt of Alaska .. 

FJ?ear of Dela-ware,. Randolph of West Virginia, McNamara of Michigan .. 

Kerr of Oklahoma and Cornier of Maine, recei~ed substantial mmmm 
donations from Smathers during this period. These vJill be totaled later. 
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Part T'wo -- Page 3 

The fmurth Smathers report House 

-was for the campaign period ending October 26,. l96o. There v1ere no 

"dinner" revenues during this period, but individual contributions 

to the Smathers committee totaled $8.717,. mostly in smalI amounts. 

There -were only three: sizable individual contributions -- $2• 500 from 

J.C. Windham of the Chicago Merchandise Mart. $1.000 from Edward 

.Achespn of Vienna,. Va •• and $2.000 from w.B. MacDonald,. Jr.,. of 

Bal Harbour. Fla. 

Nonetheless .• Smathers shelled out sizable disbursements to 

various candidates, including $1?,.300 to Frear of Dela~are alone,. 

during rhftnhl!ltnmthis period. Smathers m ms cannot truthfully say 

that the Frear money, for instance. was earmarked, because there 

wer no individual contributions from Dela~are -- not one penny 

to the Smathers committe~ during this ~eriod 9 

The fifth report by Smathers was for the campaign period 

ending November 4. l96o. This report listed total individual 

contributions of $2? .996,. -with no "dinner" receipts. There \-Jere some 
._ ""I 

la.rge individual contributions. including nine for $500 each, one for 

$111000 from Thomas o. Corcoran, Washington 1 n.c. 1 $51000 from David 

Dubinsky of Ne-w York. $2.000 from J".L. Killion of San Francisco. 

$11 500 from A.. Schuman of San Francisco. and $21 500 from I.H. Hermann 

of Burbank 1 California. 
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Part Two --- Page 4 

Maurine Neuberger and Ed-wardv. Long receivea the larg~st 

sums from the Smathers committee- during this period -- $2.500 each. 

-- 00 --

Here is how the various Senate Democratic candidates fared 

in donations from Smathers during the 196o campaign: 

Frear of Delaware got $25.100. 

Quentin Burdick of North Dakota got $7,.500. 

Maurine Neuberger of Oregon got $10.000. 

George McGovern of South Dakota got $5.500. 

Jennings Randolph got 

E.Lo Bartlett of Alaska got 8 ;.&Mm$14.4oo. 

Robert Knous got $6.500. 

Robert McLaughlin got $6.250. 

Hubert Hum~hrey got $13.500. 

Pat McNamara got $7.8o8. 

Clinton Anderson got $16.4oo. 

Paul Douglas got $5.ooo. 

Bob Kerr got $6,500. (He donated and raised a lot more.) 

Willis Robertson got $1.500. 



Smathers Memo 

Part Two -- Page 5 

Lucia Cornier got $2.750. 

Ralph Rivers got $1.000. 

Raymond Bo Whitaker got $12.000. 

Lee Metcalf got $9.250., 

Keen Johnson got $4_.500. 

Thomas J. O'Connor go,t $2_.750. 

Edward v. Long got $5_.500·. 

Claiborne Pell got $10.000. 

Lyndon Johnson got $500. 

Thorn Lord got $250. 

John Sparkman got $1.0,0. 

Frank Theis got $3.000. 

Robert got $1 1 500. 

Robert B. Conrad got $1.500.· 

--· 30 --



Mebbe u should ha.vva look see into cases handled by 
Larry Walrath since he has been sitting as a member 
of the Interstate Commerce Commission. He is a close 
personal friend and politico of George Smathers and 
Smathers put him on the ICC a few years ago. Good luck 
and happy exposes• 



Washington Merry-Go-Round 

Smathers'Friendship 
With Kennedy ls Cooling 

By DREW PEARSON 

Washington, July 17-Ex-1· the manner in which ex-Senator 
President Eisenhower promised 1John Bricker of Ohio used his 
President Kennedy recently that Iplace on the same committee 
he would do his best to sell con- i to vote the interests of the rail­
gressionat Republicans on the: roads when his firm was retain­
foreign aid program. • ed by the Pennsylvania Rail-

True to his word Gen Eisen- road. 
bower invited Iead/ng GOP con-! This column als;> reported on 
gressmen to Gettysburg a week isom~ of the votes ror the 011 and 
ago and spent considerable time ;gas industry by bushy-maned 
talking to them about the im- , Sen. Andrew Schoeppel of Kan­
portance of foreign aid in the, sas, also a key memb~r of _the 
present precarious cold war. 1same committee. His law firm 

Before thev left Gett\·sburg, ! represents four_ important oil 
Sen. Everett birksen of ·Illinois; and gas companies. 
and Charles Halleck of Indiana, ; · /' f 
the two GOP leaders, promised: Sought Tax Re 1e 
they would climb aboard Mr. I L t th s th · t , f · ·d I as mon ma ers m ro-
Kennedy s oreign ai program. 'duced an amendment to the tax 

In v~ew of ~his _promised co- bill eliminating $300 million in 
~peration and m view of_ Repub-

1 

i tax revenue from the ten per 
llcan suppo_rt rec~ntly given the! cent tax on railroad, airplane, 
Kennedy ~111 to increase postal iand bus travel. President Ken­
rates, it might be well to take a inedy wanted the tax to remain 
careful look at some of the key Iin order to keep the budget from 
Democrats who h;lped elect ~r. Igofng deeper in the red, but 
Kennedy but don t support him. 1 Smathers' law firm happens to 

One of the most int~restin_gIrepresent both the Seaboard 
and closest to the President 1s!Railwav and Pan American Air­
the handsome and charming wavs. • 
junior senator from Florida, He fought hard for this tax 
George Smathers, an usher at amendment, and lost in the fi­
the Kennedy wedding, a fre- nance committee, of which he is 
quent golfing partner and break- third-ranking member, by the 
fast guest. Whenever the Presi- close vote of 10 to 7. 
dent goes to Palm Beach, A month earlier, Smathers 
Smathers usually turns up in made an important speech in 
Florida at the same time,• and the Senate accusing the State 
drops in casually on his old Department of "failure to main­
friend. Itain a firm, established policy 

Of late, however, this friend- of awarding air routes and a 
ship appears to be cooling. failure to see that the legitimate 

economic interests of the U. S. 
Helps Law Business airlines are properly protected.'' 

"The consequence of the 
One reason-at least on Mr. State Department's failures is 

Kennedy's part-is not difficult a steady weakening of our in­
to understand. ternational air transport indus­

trv ," said Smathers. 
In somewha~ the sam~ man- ~ Smathers went to great 

ner that Mr. Eisenhower s golf- lenoths to elaborate on this and 
i~g part~er, Ge?rge Aile~, got to ;ttack the State Department, 
him.self m various profitable though the policy of both Demo­
busmess .d~als a_s a result _of cratic and Republican Adminis­
close affinity with the ~ite trations has been to give land­
~ous~, Smat!t~rs ~as been USmg ing privileges to foreign airlines 
his high pos_1tio~m the. Senate when they give similar privi­
to push leg1slat10n of interest leges to u. s. lines. 
to his law firm's clients. 

Smathers is a partner in the Pushed Rail Act 
firm of Smathers, Thompson, i • Then there was another fa­
Maxw_ell and D:v:er, ~ne _of t_he Imo~s bill which Senator Smath­
most imp?rtant I~ M1arr:,1, w1~h \ ers introduced and passed in 
a long st~mg of clients lI~ted m • 1958-th~ Transportation Act­
the law d~recto~y of ~a~tmda_le- ia bonanza for the railroads. Un­
Hubbell, mcludi~g air Imes. 1~- l questionably the railroads. suf­
surance. cornpames, steamship'. fering from truck and airplane 
~ompa~1es, banks, holels, and: competition, needed some re-
arvdocKs. ' . 

The first and foremost ciient: lief· 
listed by the Smathers firm in; However, the man who intro­
the 1960 directory is Pan ~mer-! duced and pushed that bill. from 
ican World Airways-obviously; his vantage point inside the In­
not in alphabetical order. •terstate Commerce Committee. 

Some of the senator's act1vi- • was not the man to do it. His 
ties as a member of the key Sen- 1 firm represented an important 
ace Interstate Commerce Com-: railroad-Seaboard. 

, mittee, which writes the legis-
1 

. . • • _ 

, 1ation for the airwa\·s and con- 1 This 1s part of tne recora or 
'firms members of· he Civil: the charming a~d del1ghtfu_1?en-
. Aeronautics Board, are impor- ator from ~londa, close mend 
tam. nf the President-now not so 

This column once reported dose.-( r 1961.) 
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ASSAILED\PANAM Weather Throuv-
?jBYLATINAIRLINES1 

1 

IAccused of Instigating Plan 

to Curb Rate Cutting 

An alliance of Latin-Ameri-
can airlines attacked yesterday 

'. a proposed United States air 
: transport policy attributed to 
' Senator George A. Smathers,
!Democrat of Florida. They con-
' tended that it v.:as "actually a 
plan advanced by Pan American 

,World Airways and its sub- 1 
isidiaries."
1 

The Latin-American alliance. 
:Inter-American Air Transport

-iConfederation. charged that 
l adop,tioo oLthe~c ~ ·~~~~ 

raise the air fare 0 1 • d 
:, Stat~ and . Latin hmerican 
r1 travelers by tipfo 40 pet cent." 
• A Pan American spokesman 
~ said the charges •'just are not 
" true." He added that ''we can­
~ not and do not arbitrarily raise 
1 fares." 

The spokesman went on to 
0 say that if the Latin-American 
~., airlines ·'have charges to make 
e !ag~in~t _us. the _P~oper place. to 

Ido 1t 1s m the C1v1l Aeronautics 1 

jBoard." 
p \ Said to Seek Protection 

1 

e.: Earlier this month an a via-! 
~r' tion trade publication reported; 
.1- j· that Senil.@' Smathers was' 

seeking a forrl'l"al Pr esteleiiltal; 
_et l policy thanvoulct empower the i 

: Aeronautics Board to revise for- i 
i.rd eign air carrier permits to pro- 1 

vy tect American-flag lines on 
nt overseas routes serving United 
:c- States gateways. 
fy The Senator was also report­
es ed to be seeking the cancella­
to tion of the air carrier permits 

of foreign airlines found cutting 
a Irates below the standards of the 
r- International Air Transport As-
1- socia.tion. 
>fI The Sena tor is reported to be r 
;. i concerned about the declining t 
·s1United States share of traffic! 
.r'j on international routes. 11 

e Dr. Raul Beraun of Peru. 
d Ipresident of the confederation ( 
.ti of independent Latin-American 
n, carriers. said Senator Smathers' 
n i proposals "would be illegal un-
d: der existing bilateral air trans-
e iportation agreements between 

the United States and Latin-
: American republics.·• 

e He added in a statement made 
>. public here and in Miami that
dthe International Air Transport 

Association had long been domi­t nated by Pan American. 
Fares Are Contrasted 

Dr. Beraun noted as an ex- : 
·- ample that the I. A. T. A.1: 

tourist-class round trip fare be-!, 
tween Miami and Lima. Peru. , 1 

1 
was $4 73.40 while the carriers r 
of his confederation charged i r 
$225. !t 

He said Senator Smathersiv 
should be more concerned with," 
the "rate gouging" of Pan: l\ 

t American and other association ~ 
carriers than with accusing the. ti 
Latin-American lines of "rate 

1 
i/ cutting.·· 

"Since his la\v firm was re­
e tained bv Pan American. Sena-
~ tor Smathers has had much to 

say about alleged ·unfair com- 1 
petition' by Latin airlines: 
against Pan American.·, Dr. Be-: ~: 
raun declared. "Indeed. he has 1 ~ 

1 \become the l.inited States Gov-: N 
- • ernment spokesman for Pan I er 
11 

~•A;~·n American said it had- r;I~i 
~ tained the firm of Smathers. ~0

, 

e • 1 hompson. :Maxwell & Dyer of,1 
Mc 

e ! iami. AS' 

ej -The confederation headed bv' ~~ 
-~: Dr. Beraun is made up of car-;w~s~ 
,t • riers in Argentina. Brazil. Boii-' :~~n 
e !via. Colombia. Cost;c Rica. s~uoTc 
.e: Ecuador. Guatemala. Honduras. ;rr,, 
·y I Panam;:i,. Per 1 and lTrugua:v. 
:y - -----



---

AFTER !5 DAYS RETURN TO 

1 

Mr. Drew Person, Colunmist 

The "Washington Merry Go Roundu 

Washington, 

D.C. 
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How can Senator Smathers be fair 

when he represents so many air carriers, 

particularly when they might appear before 

his Committee on Aviation. It is reported 

that he represents some of the ~on scheduled 

operators such as Peninsular. 
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- . ~. , erald ,~f ' ,Y-r, 
f ·,. :,~ -1.iq~e 'ticket~•" . ..,wb . 

•.. aecusect~ s:afl,ltday .ot ~tf:~I ..~. 
l ti~ej ·to·,a:WQ~ld:~:f>4ssetjgfor'. 

~~ 
1 
·an"'~e ~at_--~~~·~ut~d_! ... 

-,tne,...··.~,s~nger.: .. b~li~~ ~-r p 
: ~e_el(s ago. •. . ,. ~-, . . fund, ..: :.:;.~-
l, • , J~f~ Delk, .1525-Bfai'r~tz Dr.', :c~~d-~ A.'' si, • •'4·; Aeronatiti r h,rMiamI,.Be~ch~· ~u~Jit1.th~ ti~::-· .five ~~t~.' - Ap- Regin,a an ve 
:,,.et Tu~sday;.fi:om :AtJant,1~An:- ders?~•. ass1!t r pf Qee'rfoufoM si-
-· .. coac.h • 'Ag0 -.:,.cy·--•ln"· ""328 'E.· Amencan-~. :re -next • 1 , ·: ," ~- " ..,.,•.· ·, · • d · ~. /;'~- • · ness tor ne -
i- ,Flagl~j-St.·-•·1 :'l~ ? :· ·: _. •, : , .. 69~,-SBJd-uiere:' sign iina no-W.:c h.e • J· -~-

. •.. r.· ., • ~ . •• . • • of ·life arocmd•A days. f"-:-.·a, • ·, .. , _ , 
• ·ne·pat~ $42 .. 9(f1or • t 507·, •• • Atlantic's .·•M hone .sai ,1 

. -;: ~, •• 

Contine'ntal·, Charters '.l, .. 1nc. didn't. answer ·e.at Continent ch 
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Pradic• in all SMATHERS, THOMPSON, MAXWELL I DYER 
Courts-Genera/, Corpora­

Alf RED I. DU PONT aUltOING Telephone,tion, Probate, Trusts, Real 
Estate, Insurance,· 9~23MIAMI 32, PLOlJDA8onlcing, Taxation~ 

Admiralty 

MEMBERS 
Frank Smathers, born Waynesville, :'forth Car­

olina, October 17, 1883; admitted to bar, 1904, 
New Jerscy ; 1919, Florida. Preparatory educa­
tion, l'niversity of North Carolina (B.A., 1903); 
legal education, L'niversity of North Carolina 
(LLB., 1903). Member: Dade County Bar Asso­
ciation; The Florida Bar. 

Geo. M. Thompson (1875-1939). 

John G. Thompson, born Bement, Illinois, Octo­
ber 23, 1906; admitted to bar, 1932, Florida. Pre­
paratory education, University of Illinois and 
University of Florid.1; leg.d education, University 
of Florida. MfflC.bu·:Dade County and Amuican 
Bar Associations; The Florida Bar. 

Richards D. Maxwell, Jr., born Miami, Florida, 
November 25, 1911; admitted to bar, 1935, Florida. 
Preparatory education, Woodberry Forest School 
and University of Virginia (B.A., 1933); legal 
education, University, of Virginia (LL.B., 1935). 
Fraternity: Phi B~a Kappa. M nnbtr: Dade 
County and American Bar Associations ; The Flor-
ida Bar. • 

David W. Dyer, born Columbus, Ohio, June 28, 
1910; admitted to bar, 1933. Miami, Florida. Pre­
paratory education, Ohio Sute University; lqa.l 
education, Ohio State University and John B. Stet­
son University (LLB., 1933). Fraternity: Phi 
Delta Phi. Member: Dade County ( President, 
1954-) and American Bar Associations ; The 
Florida Bar; International Association of Insur­
ance Counsel ; American Judicature Society ; Mar­
itime Law Association of the U. S.; Judge Advo­
cate General's Association. 

George A. Smathcr5, born Atlantic City, Ncw 
Jersey, November 14, 1913 ;, admitted to bar, 1938, 
Florida. Preparatory education, University of 
Louisville and University of Florida ( B.A., 1936) ; 
le&al education, University of Florida (LL.B., 

OF FIRM 
1938) . Member of Congress, 1947-1950. U. S. 
Senator, 1951-. Membtr: Dade County Bar As­
sociation; The Florida Bar. 

George F. Meister, born Newport, Kentucky. 
June 8, 1911; admitted to bar, 1936, Kentucky; 
1937, Ohio; 1941, Florida. Preparatory educa­
tion, University of Notre Dame (B.A., 1935); le­
gal education, UniversitJ of Notre Dame (LLB., 
1936). Mnnber: Dade County, Kentucky State and 
The Ohio State Bar Associations; The Florida Bar. 

E. S. Quick, born Brimfield, Illinois, June 22, 
1901; admitted to bar, 1925, Florida. Preparatory 
education, Uoivenity of Virginia; 1~1 cducatioo, 
University of Virginia (LL.B., 1924). M~rnl>,r: 
Dade County and American Bar Associations; The 
Florida Bar. 

Douglas D. Batchelor, born New York, July 24, 
1921 ; admitted to bar, 1947, Florida. Preparatory 
education, University of North Carolina (B.A .. 
1942) ; legal education, Univ~sity of North Caro­
lina and University of Miami (LL.B., 1947). p,.,,_ 
tenuty: Phi Alpha Delta. M nnb,,.: Dade Cotmty 
and .\merican flar Associations ; The Florida Bar; 
Maritime Law Association of the U. S. 

ASSOCIATES 
Louis S. Bonstttl, born Decatur, Illinois, May 

13, 1904; admitted to bar, 1930, Florida. Prepar• 
atory education, University of Florida (A.B.) ; le­
gal education, University of Florida (J.D,. 1930). 
Fr•ter,.itus: Phi Alpha Data; Pbi Ka_pp&Phi. 
M miber: Dade County Bar Association; The Flor­
ida Bar. 

David S. Batcheller, born Miami, Florida, May 
28, 1928; admitted to bar, 1950, Ftorida. Prepara­
tory education, University of Florida; lqa1 educa­
tion, Univcrsit7 of Florida ( LL.B., 1950). Fra­
t"1Mty: Phi Delta Phi. M tMbn-: Dade County 
Bar Association; The Ftorida Bu. 

\(~~ 
UPRESENTATIVI: CLIENTS: Pan American World Alrftn. Ioe.; Co■ pama C-- de Ariadlta, 

8. A.: Transportes Aereas Nac!onal111, S. A.: Linell Attal de 1'1catqua, 8. A.; L1neu Aereu 
Constarrt~lllle!I. S. A.; United Stlltea AYtatlon llndenrrtt.era; Lloydl ol Loodea; Marine <>aeeti 
America; Chubb • Son; Applnon & Cox; W. H. McGee • Co.; The Home I11111ranceCo.; Bun 11., ... 
Office, Ltd.; The Nether1anda lnwrance Co.; General .led.dint rtre t\ Lile ~ Cou. . Ud.; 
W. J. Roberts i Co.; American NaUonal fl'tre tn1Unoee Ce.; Orudle State rtre I..,._. Ot.: rraMU. 
P'lre llllUranct Co.; QuUu CU1 1'1N A lw1ne Im_.... Co.; Jl&tal Prodactl C.,.; 1'llrtila RtD 
Tort Corp.; Ludnlu Corp.; Plorida l'bt1ooal '-na i Trait Co. • IUall; The But ti IMIGl Jltmt; 
Crowle, Jones Camera COl'1).; Berl1ts Bc:booll ~ lAarlll8II flt Aaerta., IBc.; I...i Tltle Ot.; Galdlll 
Strand Hotel Co.; Fleetnod Hotel Co.; 0-tnican &ec,.lblk ltaalldll Lim; Of/It.ldlaltk Tt ._ 
UDo Co.; 8alth'1 BuiD 6 Dr,dock Ce.; o.,tona ._. Im w--. 

Martindalc-H u bbell 
Law Directory 



Mr. Drew Pearson 

1313 -29th St. N. W • 

Washington, D. C. 



Martindale and Hubbell - 1950 list for law firm 
of Smathers, Thompson, Maxwell and Dyer (of which 
George small.hers is a mem.J-ber, his father Frank being
the partner) • 

The clients as follows: 

Pan American Airways Inc 

Quaker City Fire and Marine Insura nee Co 

sun Insurance Office Ltd 

Chubb and Son 

Appleton and Cox 

W. H. McGee and Co 

Metal Products Corp 

Ena K Co Ltd 

Florida Hill York Corp 

Franklin Fire Insurance Co 

Gulf Atlantic Transportation Co 

Home Insurance Co 

Palm Beach Marine Basin Inc 

Ludman Corp 

Marine Office of America 

Town of North Miami 

R. K. Cooper Inc 

National Bank and Trust Co of Miami 

Granite state Fire XE« Insurance co 

Lumberman's Mutual Casualty Co 

Hardware Mutual Insurance Co of Miami 

Precision Camera Corp 

Fleetwood Hotel Co 

Southern Radio and Television Co 
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MIAMI 48, FLORIDA 

July 19, 1961 

Mr. Drew Pearson 
1313 29th N.W. Georgetown 
Washington, n.c. 

Dear Mr. Pearson: 

I was very much interested and happy to see your column in the 
Miami Herald dealing with Senator George Smathers of Florida and his 
efforts on behalf of Pan-American World Airways and other clients of 
his law firm. 

In line with your column you might find the attached photocopy 
from the current (July 10, 1961) issue of Aviation Week most interest­
ing. 

Perhaps the most important item in the story quoting Smathers is 
the sentence stating that he will seek cancellation of foreign air car­
rier permits held by carriers found to be cutting rates below IATA 
standards. 

For many years Pan-American and Panagra on their routes in South 
America had been charging the highest air fares in the world averaging 
10 cents per mile, even on their lowest class of fares. 

This policy of charging abnormally high fares over a period of 
years.meant that only the wealthier people and diplomatic personnel in 
the United States and Latin America could afford air travel. As a re­
sult there was a vacuum created in the field of low cost air travel 
which was filled by the emergence of privately O'Wned, non-subsidized 
airlines in Latin America which offered tourist (economy) class trans­
portation at fares which are within the reach of the masses in both 
United S;tates and Latin America. 

Among the air carriers in this category are Peruvian Airlines. 
Ecuatoriana de Aviaci6n. TAN Airlines of Honduras and Panama Airways 
(APA). These airlines, mich are the official international flag car­
riers of.Peru, Ecuador, Honduras and Panama have for a number of years 
been charging fares of approximately 5 cents per mile. These fares are 
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up to 40% below fares charged by Panagra for tourist class service over 
the same routes and using the same (DC-6) equipment. 

Recently IATA agreed to lower its fares on certain Latin American 
routes only because they were forced into doing so by the competition from 
the independent non-subsidized Latin carriers. 

Yet Senator Smathers would have all foreign airlines bringing their 
rates up to IATA standards, thus cutting off low cost travel for the 
hundred of thousands of both Latins and u.s. citizens who have been able 
to afford trips between the United States and Central and South America 
only because of the economy fares which were initiated by the non-IATA 
Latin carriers. 

Over the years Pan-1\Illerican and Panagra have occasionally reduced the 
fares, as they are doing at present, only to raise them up to high levels 
once again after forcing a competitor out of business. In the u.s. Depart­
ment of Justice Anti-Trust Suit (Civil Action No. 90-259 in u.s. District 
Court for the Southern -fiistrict of New York). against Pan-American World 
Airways, w. R. Grace & Company and Pan-American Grace Airways, a copy of 
which brief I left with you, there is a reference on page 134 to these 
tactics as applied to Peruvian International Airways, which was forced out 
of business in February 1949. The Justice Department said in this brief: 

nBy January of 1948, Panagra recognized that its greatest competition 
on the west coast was being provided by PIA. 

"After operating for less than two years PIA ran into financial dif­
ficulties. When Panagra became aware of this, it refused to increase its 
rates even though they were absurdly low because it was afraid that such an 
increase might result 'in bailing PIA out' tt. 

There is a reference in this section of the brief to a letter written 
by Campbell of Panagra in Lima to Roig of Panagra, New York, on February 4, 
1949, in which he tells of having had a conversation with Tom Braniff in 
Lima regarding the artificially low rate of exchange which both airlines 
were using in order to actually sell tickets at fares which were as low or 
lower than PIA. Campbell said in the letter with reference to Braniff: 

"He then asked me if I did not think both Braniff and Panagra were 
foolish to continue that practice, and I replied that, w:iile I agreed in 
principle, that was the case and while we might be willing to consider 
changing it in the event that PIA should die, we consider it advisable 
actually to see the corpse before seriously considering the matter .•• ". 

The Justice Department brief adds: 
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"PIA finally give up the ghost in February of 1949. One of the 
reasons. it had failed was Panagra's willingness to lose money in order to 
drive this competitor from the field. The fact that Panagra did lose 
money in competing with PIA is set out in a letter from John Moore of the 
Grace Agency in Lima to Panagra in New York in which Moore advises: 

'•. •: Bearing in mind the currency loss we have suffered in fighting 
PIA. And the currency 
forced us and still fo

loss 
rces 

which other 
us to take •• 

competition 
•'"• 

in other countries has 

to 
These losses. 

Panagra. 
of course, were paid by u.s. taxpayers through subsides 

President Kennedy. in his efforts to stop the outflow of gold from the 
U.S. has initiated the "visit the U.S.A." program. Statistics of the u.s. 
Immigration and Naturalization Service show that by far more Latins visit 
the United States each year than U.S. citizens visit in Latin_America. 

If Smathers' plan to force IATA fares on Latin airlines were successful 
it would mean that a great percentage of the Latins who now can afford to 
visit the u.s. by paying economy fares could no longer do so if these fares 
were raised to the IATA level. 

It is interesting to note that among Latin airlines the IATA members 
almost without exception are those carriers which are either Government 
owned or Government subsidized, while the non-IATA Latin carriers are all 
privately owned and non-subsidized. 

Sen. Smathers' suggestion is rather absurd in view of the fact1that the 
bilateral agreements to which he refers make no mention of any requirement 
prohibiting an airline of the United States or a foreign country from charg­
ing fares of less than a certain amount. 

In addition, IATA has no official governmental standing and is merely 
an organization of large international carriers which, for some reason, is 
permitted by our CAB to fix fares at high levels. 

I might point out that IATA cannot even enforce its high fares among 
its own members, who have been guilty of the most flagrant type of rate cut­
ting and unethical competition in Latin America. This is borne out by the 
following item in the July issue of Airlift Magazine (page 15): 

t'Rebates continue in South America. Latest IATA breeches action re­
sult in fines, some heavy, for almost every member carrier flying in and 
out of South America. This was despite earlier agreement by all airlines 
to stop rebating by one means or another. IATA's agents caught almost all 
of them willing to sell tickets at discount.". 



Mr. Drew Pearson 
Washington. D.C. July 19, 1961 

But even the official fares of IATA carriers are not consistent since 
certain IATA carriers are permitted to charge less than the agreed high IATA 
fares where it appears that by doing so they may be able to drive the independ­
ent, non-IATA carriers out of business. 

For example, Panagra, LAN-Chile, and INI of Argentina are all IATA carriers. 
Peruvian Airlines is non-IATA. Until May 15, 1961, the fares charged by these 
four airlines for a round trip tourist class flight from Miami to Buenos Aires, 
Argentina were as follows: Panagra - $780.40; LAN-Chile - $519.00; INI Argenti­
na - $360.00; and Peruvian Airlines - $360.00. _ 

Since May 15, 1961, when new tariffs went into effect, the fares for this 
flight are as follows: Panagra and LAN-Chile - $492.00; INI Argentina and Peru­
vian Airlines $395.00. 

The Peruvian Airlines fare prior to the entry of INI, and IATA member, was 
lower than any other airline linking Miami and Buenos Aires. But it was INI 1s 
rate cutting, with IATA blessings, that caused Peruvian Airlines to lower.its 
fare from $451.80 round trip to the uneconomical present fare of $395.00. 

I might point out that Peruvian Airlines and other non-IATA. carriers were 
charging comparable low fares before INI went into business. 

The story in Aviation Week mentions that Senator Smathers will invite CAB 
Chairman Alan s. Boyd to join him men he speaks to President Kennedy about his 
proposed new policy on inten1ational air transportation. It is interesting to 
note that it was Senator Smathers who sponsored Mr. Boyd, another Miami attorney, 
as a member of the CAB when President Eisenhower was in office. 

After President Kennedy's election and at the urging of Senator Smathers. to 
whom President Kennedy was politically indebted at the time, one of the new ad­
ministration's first appointments was the promotion of Mr. Boyd from CAB member 
to CAB chairman. 

The story also refers to the alleged economic effect which airlines operat­
ing below IATA fares are having on u.s. flag carriers. Senator Smathers never 
gets around to mentioning that since 1949 Pan-American World Airways has re­
ceived l08 million dollars in mail pay and direct subsidies from u.s. taxpayers 
and Panagra during the same period has received $15,800,000 from the United 
States government. 

Enclosed you will find a press release which refers to the petition which 
Panagra now has on file with the CAB for a subsidy of $6.818,000 per year for 
future years. This would include not only a 12 per cent guaranteed annual 
profit of $2,795,000 but also $1,713,000 which they want UoS. taxpayers to pay 
them each year so that Panagra in turn can use this to pay the government its 
U.S. income taxes. 
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The press· release also gives information dealing with the amount of 
stock which Pan American and Panagra own in Latin airlines in a, effort to 
control their potential competition in Latin America. 

•Hop1ng you will find this material of some use and thanking for your 
attention, I am., with best personal regards, 

Cordially, 

S.A. 

ic Relati6ns 

MF:ci 



AIR TRANSPORT 

Smathers to Ask New Foreign Air Policy 
President Kennedy to be urged to take new approach 
involving CAB 1review of all foreign carrier permits. 

By L. L. Doty 

"'ashington-Prcsident Kennedy will he asked to establish a new foreign 
policy on international air transportation which wou1d invoh·c a full-,cale 
reviewby the Civil Aeronautics Board of cmrrnt foreign air carrier pcrmits. 

Sen. George A. Smathers (D-Fla.). a lc.iding opponent of State Department 
policy on air transportation. had arran~ed last week to meet with the President 
to propose the new policy. Sen. Smathcr~ "·ill im·itc C.-\B Chairman .\bn S. 
Bovd and Federal Aviation Agency A<lmi11istratnr ~. J.I hlJby to join him in 
the White House conference. Sen. A. S. \like \ lonro11ey i D.-Okla.} also 
may be a member of the group. -·----- ----------------- -

Sen. Smathers told Av1.u10~ \Vr.FK hJsecl on the principle th.it the Prcsi-
he is now prep.Hing a memorandum for dent lu~ full power tn .llltl:nd ,Ill\" or 
President Kennedy in which major :s- ;ill ,1ir c1mcr pl'n111h 1'cm in effect and 
sues invoked in the intcrnJtional :11r th.it the C.\B h,h tht· rc"nomihilit\" for 
transport sitnation arc outlined. lll,1i11tainin~ ''.::omt:tnt s,i'ndhncc" qf 

Se!l. Smathers' proposed polin for<:1~11fL,~ urrier nper.1ti<m, t,1 1111-

Rusek Resigning as SAS President 
Oslo-Ake Rusek. pr~ident of the lnt<.'mational Air Transport \c,sn .. is rt:si~ning 

under pressure from bis post 1s opcratin~ head of the financialh-prcsscd Sc:111dina,·ian 
.\irlines System. 

Rusck'-s ,esignation :is SAS prt.'sidcnt. which heco111cs dkdi"e this ,wt·k. was 
announced here in a brief statement following a rq~11lar session of the board of 
governor.; which said on)~, that "accordin!! to an ,;~rccment at the 111cctinc. \lr. 
Ro<iek will resign." 

Swedish industrialist Cnrt Nicolin. president of \SF..-\. a major manufactmer of 
eJectric:d equipment, wilJ strp in on a temporarv hasis ai; carct;ikcr pre<,idcnt of the 
;1irlinc. An SAS official said last week that the nc'" president i'i "pmeJ, <111 a loan 
basis" until the board can name a permanent prt·,idcnt. ,md ""icnlin :111no11ncc<lthat 
he ddinitc)v intends to return to -\SEA. 

Rusek. p;csident of SAS since Jan. I. l 9i8. dcc:lin<'<l comment on ;111\· futmc plans. 
saying only that his first step will he a ,·acation. Prior to joinin[; tht" airline. lie hacl 
,eTVcd as president of the Swedish \-\'atcr Pown Board. 

His one-year term as IAT ,\ president w;1c; due tn npire with the inst..1llatio11 of 
new oflicen at the organization's annual mcetirn.; this fall. S:\S <ipokt'Smc11 ,;aid thc~­
could not speculate as to the effect the rcsi~nation would h.ne 111xn1 Rnc,,:k', ,tatm 
as IATA president. The~ added. however. that. to their knowled~c. this markt-d the 
first time an IATA president has left hie; airline position dminc hi\ adin- term of 
office ,-,itb the organi1.ation. International .\ir Tr.rnspnrt .\,sn. h,t.i,, ~ apparc11th <lo 
not provide for the unique situ..1tio11. \n l\T.-\ ~p•)~c,man in \Jn11trcal s:lid the 
agency would have no comment pcndin~ ., pol in 'itu,h. 

Ru.,ck had been under fire in the Scandi,1..1,ia11 pH''-S ,i11cc ~-\~\ fi11;mcial plid1t 
became known c.irlier this ~'t"Jr 1A \\ Feb. 13. p. r- ,tsr. 20. p. 341. C,ippled h'" 
costly mute expansions and the purchase of new mnlinm- and long-range 1ct eqnip­
ment and the necessary support facilities. the :iirlinl' lO<it appro\"im:-ikh· ,16.S mil­
lion during its last fiscal year. 

With prospectsalmost as blea1' for the present vear. SAS was forc..:d to a,k the 
three Scandinavian government-. concerned for funds to donbk its basic capitaliza­
tion. and the parliaments of Sweden, De111w1rk Jnd ,mw:,\· reccnth ,otecl a total of 
$40.9 million for this purpose I:\ W June 26. p. 39). • 

In an effort to cut backon expcnditmt>s. th~ airline already has se,·ercd most of its 
connections with Guest Aerovias de Mexico, S. A. \fonetarv and equipment loans 
to Gum to help the Mnican carrier establish a mid-Atlantic ronte to Emop<.' had 
provedto be a h~vy financial drain on SAS. 

cover anv ,·iolations of bilater.11 air 
transport ·agreements that would require 
amendment of permits. 

His basic concern is the dwindling 
lJ. S. share of traffic on international 
routes. \\'hat he wants is a formal 
presidential policy that would grant the 
C.-\8 fu]J authoritv to revise air carrier 
permits in such a· way that U.S. flag 
carrier:- wou]d he protected against in­
ro<1dsof foreign competition on ovencas 
routes 'ien·ing U.S. gateways. He also 
will srck canccl1ation of foreign air car­
ril'r permits held hv carriers found to 
he rutting rates helow IATAstandards. 

Sen. Smathers feels strongly that 
routes c1nthorizcd in foreign air carri<'f 
permits exceed those. in many cases. in­
tended in hilaterJJ agreements and that 
immcdi;1tc adjustments should be made. 
I Ii~ --~ct-tongh.. .1pproach to the bi,. 
Literal i,•rnc stems from impatience with 
the m~111nerin which the State Depart-
111<.:11t has negotiated agreement~ with 
foreign goH·rnmcnts ;rnd the wav the 
,1~rc:cment, h;l\e heen carried out. 

Cong ressiona I Disc u11io11 

Intcrn,1t1on;il air transportation pr~ 
Jcrnc; h:1n· prompted an increasin~ 
.rn101mtqf cnnsre5i;ional floor discussion 
1 i 1 recent ,, cd ~. hn t most obsern.-rs frel 
th"t ,er, little will dnclop from the 
present fmor. There ha,·c bern several 
:Ts0l11tions ,mcl ;i bilJ introduced this 
~ c.ir m Congress on the iss~c: but the 
S1nath<T'i mm-r i, the first tangible con­
~r1.,,ional ;1ctio11 t.1kcn in response to 
pk.i-, of F S. fL1g carriers for gove~ 
111L·ttt,N,1~t,llh.C in h,t!ting growin~ com­
pdition on intcrn,1tional routes. 

,\]though Sen. ~orris Cotton (R.­
'\. I I. i Ii.is :11trnduced ,1 resolution c:11\.­
in~ for an inn'stig:1tinn of internatiomd 
,1, i,itinn. he.1rings will not be scheduled 
:it lc1st during the current ses.\ion of 
Con~re"'- Later. Sen .. \ndrew F. Shocp­
pcl rR.-Krn.) introduced a bill which 
,,01dd require th;it ;:ill international 
.1grccmrnts be ,cnt to the Senate for 
,.1tific1tinn as treaties. 

Similar kgish1 hon has heen inh<r 
d11cec.lnn ,cn:ral occasions in the past 
\,·itho11t drawing f:l\ orable action. How­
C\'(:r. bcc:1nsc ,)f the wide pnhlicity at­
t:1chcd trJ the international air transport 
i,sue in rcc-t·nt"·ecb, the Shocppe1 bil 
h n-cci,·ing strong Sc11;1tc 'it1pport. 

\kmbcrc; of the Scn3tc Commerce 
CommittCL'. to which the bill has been 
referred. ~He optimistic m·er the pros­
Fccts of it becoming law. In genera~ 
the ilir1inc in<lustry is not expected to 
gi,·e the hill its ,upport because of a 
sharply div1dcd opinion as to whether 
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btlat:era1 agrecmcn h should be han­
dled in the Senate. CAB Merger Policy Clarification 

Airliacsopposedto the bill feel that 
bilateral agreements would get short 
shrift Ml tfie Seta.ate because air trans-­ Anticipatedin N.Y.-Florida Case 
port i~ would normally be over­
shadowed by more compelling foreign 
policy matters. In addition, a number 
of airlines are satisfied with the present 
formula of executive approval of bi­
lateraJ agreemcots. 

Sen. Shocppel's r,roposed bill is de­
siped to put a 'check" on giving 
"'foreignairlines tnffic rights which are 
~ times more valuable than those 
obtamed for U. S. 1.ir carriers." In 
effect. the bill ·provides that before the 
CAB could issue a foreign air carrier 
permit, it would have to determine that 
the permit is authorized by the previous 
agreement or by a treaty ratified by the 
Senate. 

In CSJence, Sen. Smathers, who 
headed a special Commerce subcom­
mittee in 1957 on international air 
.-cements, supports the Bermuda 
principles. calls them "a logical, rea­
sonable compromise of two opposing 
philosophies' that "provided a sound 
liasis on which the airlines of two coun­
tries could operate in c1n orderly, effec­
tive manner and offer efficient service 
to t~ public." 

Sen. Smathen feels, however, that 
thr U. S. has failed to enforce the .ap­
plicabon ol these principles to the day­
to-day operations of foreign carriers fly­
iac ~ routes granted by the U. S. 
la~ rtt:ett Senate speech. he said: "The 
consequences of this failure to uphold 
the erinciples has been the steady, 
a4amuugdecline in the position of the 
Alnericae international carriers." 

On this point, Board Chairman Bovd 
i~ aot entirely in agreement. He is on 
record as stating th3t the Bermuda 
txincipks "are subject to serious criti­
rum today, and it is questionable in our 
•inds whether we can hold on to these 
pnncipl~.·· 

Sen. Southers' interest in taking ac­
boa agamst rate-cutting lies m the 
~omic ~ffect of ~ir carriers. ofueat~ 
1n the Latin Amencan area at ares -
low International Air Transport Assn. 
kycls is having on U. S. flag carriers. 
He contends that the President has fu11 
authority to cancel the nghts of these 
iii:rlines to operate into points in the 
U.S. 

Howe\·er. the Board. in its own 
words. says its power in international 
. 1te-making "is limited to passmg on 

hether the [IAT,'\] agreements arc 
.. nsistent with the public interest and, 

those grounds. to either approve 
d cm or disapprove them." lt ddds. ''by 
::•ntrast. virtually all foreign nations 
("';~rcise direct control O\'Cr the rates 
-' their own air carriers as well as car­
.. :s of other nations whom thev have 

·nsed : ) 'i>eratc to and from their 
• ·, :tori(, 1 !1· .. uding U. S.-flag c-arriers.'' 

W ashington-Clari6cation of the 
Civil Aeronautics Board's long-range 
policy on airline mergers and competi­
tion is anticipated in the Board's han­
dling of Northeast Airlines' request for 
renewed authority to operate its East 
Coast routes to Florida. 

The New York-Florida renewal case, 
originally scheduled to concern only the 
issue of Northeast's authoritv to serve 
the New York-Florida market', has been 
made considerably more complex by a 
Board decision to include the question 
of whether the airline should be merged 
with a stronger carrier (AW June 19, 
p. 39). • 

As an initial step in this direction, 
C:\B has asked all trunk airlines for de­
tailed traffic and revenue projections for 
I% 3, based on the assumption of a 
merger with Northeast. 

Airlines hoping to enter the Florida 
market have primarily taken the direct 
course of filing formal applications for 
new routes from Boston or :\iew York to 
Florida and requesting that thev be con­
solidated as part of the rcnc,"·al case. 
Little interest in a merger possibility 
was expressed bv anv of the carriers 
with the cxceptlon of Pan American 
\V orld Airways. which emphasized that 
anv such union ,hould be conditioned 
on· permitting Pan American to transfer 
Northeast's local sen-ice and ~ew Eng­
land routes to a local service airline. 

Route Competiton 
Competitors of Northeast on the 

Florida routes made it clear that thev 
intend to block any CAB approach tha·t 
could lead to a merger for ~ortheast or 
renewal of its Florida author1tv. which 
thev contend has diluted traffic and 
placed c11l three airlines serving the mar­
ket in critical financial condition. 

Their major line of attack will con­
cern a detailed outline of the progress 
already made on a proposed merger 
between Trans \Vorld .-\irlincs and 
r--.;ortheast. with particular cmpha~is on 
the current status of stock ownership 
between :\fortheast and the Atlas Corp .. 
which cnntrols the carrier. ,rnd on what 
optional stock benefits might be 
planned for officers of the two com­
panie, if a merger is contemplated . 

Pan American. along with Pan Amer­
ican Crace .\irwavs and Braniff .\ir­
wa~·s. jmtific<l its' bid for the ~ew 
York-Florid;1 route on grounds of its 
importance in channeling traffic be­
tween New York and Latin America. 

Renewing ~ortheast' s authoritv or 
giving the route to another don1estic 
carrier. Pan :\merican said, would re­
duce the international support needed 

to conduct a profibble operation at a 
time when mor~ effective competition 
is needed a~in,t foreign competition. 

CAB "side-stepped" this idea when 
1t granted the route to Northeast in 
1956, andhas sin~ failed to realize any 
of the f.rogress on which it tY.ised the 
approva , the airline said. 

Panagra, which was a participant 
in the original New Yark-Florid. route 
proceeding, also filed for a New York­
Miami route to permit it to make maxi­
mum use of its schedule of 12 weekly 
Bights to South America and eliminate 
its current interchange agreement with 
National Airlines between Miami and 
New York. 

"Severe foreign competition'' was 
also cited by Braniff as the major reason 
for applying for a New York-Washing­
ton-Miami route, which it now serves 
under an interchange agreement with 
Eastern Air Lines. Access to New York 
from Florida is '\·ital" the airline said 
in emphasizing its need for more long­
haul markets. 

Trans World Airlines filed a short 
application asking for a Boston-New 
York-Miami route, making no com­
ment on issues to be considered under 
Northeast's renewal proceeding. North­
west Airlines also has asked . for the 
F1orida route. American. United and 
Delta have asked to inter\'ene in the 
case. 

Eastern and National presented the 
strongest oppositions to Northeast's 
bid for renewal. with Eastern concen­
trating on disclosure of all financial 
dealings concluded between Northtast 
and the Atlas Corp. Requesting such 
information as a stock option list show• 
ing the amount of unissued stock which 
may be held in reserve for the possible 
benefit of executives of either com­
pany. Eastern wants an exchange of 
exhibits by Aug. 11 and a hearing by 
Sept. 5. 

In a similar request. ~ational re­
minded CAB that the Board has al­
readv stated its concern about North­
east's financial condition and expressed 
a determination •·to amid. if possible, 
being confronted with another situc1-
tion like United and Capital." 

~ational ,;1igge-.rcd that the scope 
of the renewal case be enlarged and 
all issues clarified. The Board should 
also examine the possibility of suspend­
ing Northeast's permanent operating 
authority and di .. iding its New England 
routes, with the Boston-Montreal non­
stop route shifted to Eastern, New 
York-Boston transferred to Allegheny 
and the remaining routes going to 
Mohawk Airlines. 
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(CONFLICT OF INTEREST) 
WASHINGTON--THEDEFENSEDEPARTMENTISSUED NEW AND TIGHTER RESTRIC­

TIONS TODAY TO GUARD AGAINSTCONFLICTOF INTEREST BY ACTIVE AND 
RETIRED MILITf1,RY OFFICERS .. ND EMPLOYES OF THE DEPARTMENT. 

ITS 3 ,ooo-woRD DIRECTIVE REPEATEDEXIST! NG BANS AGAINST GRATUITIES,
PRIVATE USE OF GOVERNMENT AND USE OF A PERSON'S POSITION PROPERTY 
OR TITLE FOR COMMERCIAL PURPOSES. DEFENSE SPOKESMENSAID THE 
LANGUi~GE UP" WHEREVER 'HAD BEEN •TIGHTENED POSSIBLE. 

ONE NEW CLAUSE PROVIDESTHATA RETIRED MILITARY OFFICER WILL FORFEIT,.... 
HIS RETIREMENT PAY IF HE SELLS MATERIALS TO THE DEFENSE DEPARTMENT.-./
WITHIN TWO YE{,RS AFTER RETURNING TO CIVILIAN LIFE. - THE TWO-YEAR BAN{
IS ALREADYIN EFFECT BUT WITHOUT A SPECIFIC PENALTY. • 

ANOTHERNEW PROVISION WILL EXTEND TO THE ;\RMY AND NAVY A PRACTICE 
ALREADYADOPTEDBYTHEAIR FORCE UNDER WHICHRETIRED OFFICERS ARE 
REQUIREDTO REGISTER IF THEY SEEi TO SELL TO MILIT;\RY SERVICES. THEY 
ARE PROHIBITED FROM SELLING TO THEIR OWN SERVICE FOR LIFE, BUT CAN 
SELL TO OTHER UNITS OF THE DEFENSE EST;1BLISHMENTAFTER TWO YEARS. 

THE REGULATIONS TO INCLUDE OFFICERS WHO WERE BROADENED RESERVE 
HAVE HAD EIGHT OR MORE YEARSor ACTIVE DUTY, AND CIVILIANS EMPLOYED BY 
OR RETIRED FROM THE DEFENSE DEPARTMENT. 

MORESTRINGENTRESTRICTIONSHAVE BEEN PROPOSED BY REPRESENTATIVE 
EMA~ CELLER D-N.Y., IN A BILL NOW BEFORE CONGRESS. 1 
~ GE135P 



UPI- 116 
(FEDERAL EMPLOYES> 

WASHINGTO~-THE HOUSE JUDICIARY COMMITTEE TODAY UNANIMOUSLY 
APPROVED A BIPARTISAN PROPOSAL DESIGNED TO UPDATE THE LAWSS GOVERNING 
PRIVATE ACTIVITIES BY PRESENT AND FORMER FEDERAL EMPLOYES. 

THE C0Mt1ITTEE APPROVED ,,\ CONFLICT-OF-INTEREST BILL WORKED OUT OVER 
A THREE-YEAR PERIOD THAT WOULD: 

--PERMANENTLY BAR A FORMER FEDERAL EMPLOYEFROM REPRESENTINGA 
PRIVATE PARTY IN NY CASE HE DIRECTLY DEALT WITH AS A GOVERNMENT 
OFFICIAL. AT PRESENT, FORMER U.S. EMPLOYES ARE BARRED FOR TWO YE_ARS 
FROM HANDLING cu~IMS CASES THEY WORKED ON WHILE ON THE GOVERNMENT 
PAYROLL. 

--I3l\R FORMER AGENCY CHIEFS OF OTHER POLI CY-TYPEOFFICIALS OFF! CIA LS 
FROMT KINGPART IN ChSES RELATING TO THEIRFORMER FIELDS FORTWO 
YE;\RS. BUT PERMIT FORMER EMPLOYES WHO H:'1D NOTHING TO DO WITH :. 
PARTICULAR CASE WHILE IN GOVERNMENT SERVICETOT KE PART IN IT ON 
BEHALFOF PRIVATE INTERESTS. 

--BAR FULL TIMEGOVERNMENT EMPLOYES FROMASSISTING PRIVATE PARTIES 
IN ANY KIND OF FEDERALCASE. THE PROHIBITION NOW EXTENDS ONLY TO 
CLAIMS CA SES. 

---IMPOSE CRIMIN.1L PENALTIES ON PRIV.:\TE Pi-1RTIES ~JHO PAY U.S. WORKERS 
FOR AID ON GCVERNMENT CASES. PENALTIESAPPLY NOWONLY TO THE OFFENDING 
EMPLOYES. 

--PERMIT GOVERNMENT THEIR STOCK OR OTHEREMPLOYES TO DISCLOSE 
FINANCIAL HOLDINGS IN A CONPANY ,PPEARING BEFORE THEIR AGENCIES. HIS 
SUPERIOR WOULDDECIDE WHETHER THE WORKER SHOULD BE T 'iKEN OFF THE C .. SE. 
AT PRESENT, AN EMPLOYE IS SUPPOSEDTO DISQUALIFY HIMSELF FOR SUCH 
CSE, NOMATTER HOW,SMALLHIS HOLDINGS. 

--ALLOW SPECIAL CONSULTANTS AND OTHERPART TIME U.S. EMPLOYES TO 
TAKE PART IN CASES ON BEHALD OF PRIVATE INTERESTS IN CERT IN 
GOVERNMENT CASES, BUT IN NO EVENT TO P1\RTICIP TE IN A CASE DIRECTLY 
REL .. ,TED TO HIS FEDERAL WORK. 

--THE PRESIDENT C .NCEL GOVERNMENT CONTRACTS WHERE CONFLL·:t OF­
INTEREST HAS BEEN SHOWN TO EXIST. THIS STEMS -FROM THE DIXON-YATES 
CASE, WHERE THE GOVERNMENT'S A WASRIGHT TO VOID POWER CONTRACT 
CHALLENGED. 

THE BI LL ti,\ S SPONSORED BY CHAIRMAN EMANUEL CELLER, D- N. KY•, OF THE 
JUDICIARY COMMITTEE AND RANKING REPUBLICAN REP. WILLIAM MCCULLOCH, 
OHIO. IT HAS ADMINISTRATION APPROVAL. 

7 / 18- -EG233PED 
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memo on Smathers voti11g record 

Area Redevelopment S. 1- Federal Aid to Depressed Areas, passed 

Senate 63 to 27 on :March 15. Provides $394 million in Federal 

aid to attract new industry and com ,,erce to economically distressed 

areas -

Smathers voted against. He was one of 11 Democrats ~ 

to do so . --
~~ 
Forty-eie;ht ~~~~ the Democrats voted to support thms 

Presidential recommendation. Six Democrats and 4 Republicans did 

not vote. 
Smathers voted against Administrat.1 on wish for passage. 

Unemployment Compensation: extension -- extends the benefits up to 

13 weeks for those persons who have ext;austed theirs under State 

and Federal unemploy"nent programs -

Passed Semte Mar. 16 by 84 to 4. 

Srnatre rs voted for this Presidential rec0mmendation. 
c---------

of tra De 10crats voted for this as did 29 Repub-

Democrats Byrd of Va. and 

Thurmond voted aeainst it along with two Republicans. 8 Democrats 

and 4 Republicans did not vote. 
SLia thers ft"oted for passage with the Adruinistration 

Minimum w·ap:e - Fair Labor Standards Amendments- passed the Senate 

Apr. 20 by 65 to 28. 

liCdl1S 

Smathers voted for it. for 

and 14 Republicans against. 

Bill would establ.ish a $1.15 andhour for first 2 years, 

then ~l.25 beginning 18 mo·11ths 
~ter tte 

o 



-----

7-11-51 Smathers-2 

then $1.25 beginning 18 months later after the effective date of 

the measure - would affect approximately 23.9 million workers. 

Incidentally, S·,athers offered an amendment to this bill. 

The Smathers amendment would exemr,t laundries and ,d:l::.ycleaners from 

coverage under the bill on the grounds tbat laundries ane .t:me:in 

the lowest inco:rre brackets with less than a 2% return on investment. 

Tb.is amendment was rejected 52 to 45 with Smathers naturally, voting 

for it. 42 Democrats elll •· voted against it. 

Smathers voted for passage with the Acrninistration position 

School Assistance Act - appropriates $850 million annually for 

3 years (total $2.55 billion) - passed Senate May 25 by 49-34 with 

Smathers voting for it. 41 Democrats~ voted for this 

Presidential recommendation as did 8 Republicans .. 1 Not v.oting 17 of 

which 12 were Demcicrats and 5 Republicans. 

Smathers voted for passage with the Administration 

Housing Act S. 1922- authorizes $6.14 million- in most extensive 

program ever enacted by Congress - passed Senate 64 -25 on June 12 

with Smathers voting for this Preshlential recommendation,&s ~ti
6r t ~-2 .. 
·~Democrats and Glieffl~ 12 Republicans. Not voting 11 of 

which 5 were democrats and 6 Republicans . 

.Smatb.ers voted for passage with tte Administration 

Federal Aid to Highways passed by voice vote in Senate on J·une 15. 

Feed Grain Program IJXKB- a 1-year emergency price support for the 

'61 corn crop at $1.20 a bush.el, etc.- passed Senate 52-26 on iviar. 10 

Not voting 22 of wbi ch Smathers was one of tl:e 16 Democrats and 6 

Republicans to miss. Smathers was paired for. ~ 41 Democrats 

supported the bill and · ·. • ••• 18 of the Republicans vo:te¢1 against, 
Smathers paired for bill in line with Adn1inistration pos1.t1on. 

https://d:l::.yc
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SEC R~organization: S Res. 148 disapproving Reorganization plan 

passed Semte June 21 52-38. S·1athers -.:long with Javits voted for 

the resolution, dissapproyg ~n 1. Yeas found 18 Der:wcrats 

11oting with 34 Republicans .. 
Smat ers voted against tte Administration position. 
Soci 

Social Security Amendments HR 6027 increased benefits to 4.4 million 
JlLYle 26 .. 

persons totaling $800 million in first year. passed Senate 90-0 I 
with Smathers voting for it as did 57 of the Democrats voting 

and 33 Republicans. Not votin3, 10 1of which 7 were Democrats and 

3 Republicans. 

Smathers voted with the adrninistr2.tion for passage. 
Federal. 
~al Trade Commission Reorganization: s. Res. 147 idsapproving 

plan 4 - Disapproval rejected yeas 31, nays 47, not voting 22. 

bniathers was one of 4 Democrats to vote yes on disapproving 
r:-. _,

the resolution. 27 Republicans also voted yes. 47 Democrats voted 
J 

nay withou.t a single republican joining tbem. 13 Democrats did not 

vote ~nd 9 Repuolicans did not vote. 
June 29. 

Snathers voted against the Administration position, in the Senate / 

1;ominations: 
Charles Meriwether , director Export Import Bank.- confirmed 67 to 18 

with 12 not voting.mcxxki:Ebc Smathers did not vote, but paired for the 
1 11,n~\.t.,,1,{/,1 

which Adrrlini strati on wanted. 

t[
Howard Lorgan conf irrned Jure 13 57-27 with 16 not voting, S;,1c.ther~\ 

( was the Q!!_lY Dem..Q.Qra t to vote asainst tbe Administration's nominee_.\ 
,; as did 26 Republiccins. 

Not votinc_ S: Democrats and 7 Republicans. 55 Democrats and 2 Repub-

licans voted for ~-...organ confir:--,iation. 

Tl:ere was no tabulation of the Swidler nomination - only a v;::.iice vote. 
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According to the above Smathers would be against the 

Administration 4 ti·;ne s and for it 7 titne s. 



on one occasions~ told e propsecti e 1: w client that ~h6 

Gc..v.r->e Cr:1'-thu~ c \.,t.v nundsome senat1...,,r f'rvw Florida huant 
-:.,d u .. e~~ .. ·t_•ll'ir:...., :•:rte,_, ~~as resie,ent Kennedy, 
been L:.Juk.in.... an.., knc-1·.n y1 ublic b·-'acts, but bi:i list er;:!.aw clic nts 

partner of Gen.Eisenhower. 

Many of them illl are 
in 

dzxa
types of 

xnat11~1z in but.ines a easily 

effected by the 

This 

'ht:x very 

presents a 

important 

l 
pr obem to 

committees 

Kennedy , 

on whiob. 

and is one reason 

for the detectable coolness between the White House and the man who 

was an usher at the President's wedding. 

Here are some of the clients listed by the Smathers 1a 

law firm in the law director Martindale-Hubbela 

Western Union- regulated by the Federal Communications 

Commisaiun. Sen.Smathers sits on the Interstate Commrce committee 

which confirrna FCC commissioners and J• initiates le~ialation 
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CABLE: "INTAOVINC" 

INTER-AMERICAN ADVERTISING, INC. 
804 AINSLEY BUILDING • MIAMI 32, FLORIDA • FRANKLIN 3-7328 

Miami, Florida 
July 5, 1961 

Mr. Drew Pearson 
1313 29th N. W., Georgetown 
iashington, D. C. 

Dear Mr. Pearson: 

I want to take this opportunity to express my gratitude to you for the 
hospitality which you extended to me in having me to lunch at your home 
last week and for your interest in the material which I presented to you. 

s your secretary probably told you I left some photostats with her of 
clippings from the Jashington tar and the New York Times which clearly 
show that while Geor3e Smathers' law firm is receiving legal fees from 
Pan American World Airways and from the i:»eaboard Air Line Railroad, he 
has been serving as Chairman of the Senate Subcommittee on Transportati~n, 
has been making speec~es on oehalf of the interests of Pan American and 

eaboard, and, in the case of eaboard has even introduced and steered to 
passage le~islation which is of reat benefit to the clients of liitsJ law firm. 

To further document this case of conflict of interests I think you might be 
interested in the complete text of a news story which appeared in the Miami 
News on May 1, 1961 and excerpts from an editorial in the Miami Herald of 
May 22, 1961. 

The Miami News article did not carry any by- line or wire service credit, 
and I assume it was written by a staff reporter. The complete story read 
as follows: 

SMATHES S 
AVIATION POLICY 

Competition by foreign flag air lines which do not have 
comparable economic problems are responsible for severe 
losses to the U .. aviation industry, Senator George 
Smathers said today. 

The Florida junior senator pointed out that the latest 
"fur loughingr' of 250 Miami maintenance employees by 
Pan American World Airways in part resulted from competition. 
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Mr. Drew Pearson July 5, 1961 

He said he has previously protested the 
State Department and C 
Air Agreements 11 

hanking member of the enate Aviation Subcorrnnittee, 
Smathers said in a May 3 speech on the senate floor: 
"American air carriers are operating under handicaps 
which are the out;;rowth of failure by our State Depart­
ment to maintain a firm, established policy awarding 
air routes, and failure to see that le~itimate economic 
interest of U. S. air lines are probably protected". 

He cited.statistics showin 6 that in 1948 U. S. lines 
carried 73 per cent of all air traffic on the North 
Atlantic. This volume had dropped to 53 per cent by 
1955, and now stands at only 40 per cent. 

Mr. Pearson, I am sure that you understand that there is nothing wrong 
with the bilateral air a reements since they provide for the same rights 
for U. S. airlines as for the airlines of the foreign country with whom 
the State Department has ne 6otiated such an agreement. If there is anything 
wrong with them it is that Pan American did not anticipate that other nations 
would so quickly reach the point where they could afford privately and 
government owned international airlines which would eventually offer competi­
tion to Pan American. As for the statistics quoted by ~mathers it is quite 
logical that the U. s. airlines carrying 73 per cent of the North Atlantic 
traffic in 1948 since this was just after world war II and most of the 
European nations were recovering from the war and in no position financial-
ly to operate or subsidizes international airlines. Now that they have re­
covered they and almost every other nation with any feelin 6 of national pride 
operate either government owned or subsidized lines or have designated pri­
vately owned airlines of their countries as their international air flag 
carrier. His reference to the "furloughinJ" of 250 Pan American maintenance 
employees in Miami was strictly a way of helping Pan .American in its public 
relations in this area since no one likes to see lar,3e payrolls lost. 
Actually foreign competition had little to do with this matter. Th~employees 

\\were furloughed as a result f the change-over from a great number of pisto;-
\ \8i craft to a much smaller number of new Jet p anes. 

The Niami Herald editorial of May 22, 1961, said in part: 

( mathers) 

... • t'o ld 1is colleagues the other day" increased foreign 
competition is the result of 'peculiar handicaps" based 
on our airlines by our own government to the advantage of 
cornpeti tors. 

"These handicaps, n said the senator, t 1are the outgrowth 
and consequence of a failure on the part of our tate 
Department to maintain a firm, established policy in 
awardin,s air routes and a failure to see that the legitimate 
economic interests of U. s. airlines are properly protected. 
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"The major reason for our decline in international 
air carriage•i, the senator stated, "can be found in 
the bilateral air agreements the tate Department has 
negotiated with forei 6n governments and the way these 
a3reements have been carried out. ur negotiators have 
disre3arded principles of equity and reciprocity and have, 
in effect, offered to foreign carriers a silk purse in 
return for a saw's earn. 

Just to .,.ive you an idea,-}Ir. Pearson·of what a foreia;n airline is up 
against in trying to compete with Pan American or its subsidiaries, let me 
say one instance. La.st Friday, June 30th, Jerrold ~coutt, Jr. ashington 
attorney for Aero lineas eruanas, S. A. (Peruvian Air lines) filed a comp la.int 
by Peruvian Airlines with the C charging Panagra with numerous violations 
ofr·-i:he bilateral air agreement between Peru and the United States. One of 
the interesting things about this complaint was that except for supporting 
statistics it was almost word for word the same complaint which Pan American 
World Airways recently filed against KI11, the royal dutch airline and SAS, ,-) 
the Scandinavian airline. In fact the Peruvian Airlines brief even guot~ 
·the same authorities as were quoted inr the Pan American brief. 

r----· , 
When Mr. Scoutt delivered the brief to the C Friday at 3.p.m. I immediately 
took copies of the brief plus an accompannying sheet of background information 
concerning the complaint, ownership and routes of both Peruvian airlines and 
Panagra and other pertinent data, to the Washington ureaus of both Associated 
Press and United Press International as well as the Washington Post. As of 
this date I have not seen one word mentioning this serious charge in any 
newspaper. As a former newspaper man, and not as a public relations man, I 
am convinced that when a foreign airline charges the largest U. S. international 
airline with violations of an international agreement that such charges, es­
pecially when filed officially,vith an agency of the U. s. government, cons­
titute a fairly decent business news story. last aturday and Sunday in the 
New York and Washington papers although there.was no mention of this story there 
was a good size story on the fact tbat Pan American had joined the many other 
applicants who want~ or - • i route of northeast airlines in the event 
thaf does not renew northeast's permits on this route. While I grant that 
thi is of interest to a lot of people it involves something which is very 
nebulous as compared to the Peruvian Airlines complaint. 

I am trying to secure additional clippinYs and quotations wherein Smathers 
had something to say about U. s. international airlines or railroads. 

Just to set down in writing the information which I 6ave you orally last week, 
the 1961 Martindale-Hubbel Law Directory, volune I, page 596 lits George A. 
Smathers as one of the principals in the Miami law firm of Smathers, Thompson 
and Dyer. Listed as 'representative clients" of the firm are: 



INTER-AMERICAN ADVERTISING, INC. 

- [j -

Mr. Drew Pearson July 5, 1961 

Seaboard Air Line ai lroad Company, Pan American World Airways, Inc. , 
Lineas Aereas de Nicaragua (Lanica, the Nicaraguan international airline 
owned by the Somoza dictatorship), We~tern Union Telegraph Company, 
United States Aviation Underwriters,~loyds of London, Gulf Oil Corporation 
and W. J. Eoberts and Company. A t·otal of eight livin partners in e i • 
are listed and Smathers' name is second after that of John G. Thompson. On i 
page 1221 of the same volume where bio3raphical data is listed for the in- 11 

dividual principals or partners in the largest law firms in each state the 
1 
~ 

biography on George A. Smathers includes the notation: "Member of Congress J 
1947-1950. U. S. Senator 1951". -·-- .._____. 

The--report of Pan American World Airways, Inc., on salaries, bonuses and 
expenses for the year ending December 31, 19 0 show a payment to Smathers, 
Thompson and Dyers for legal fees in the_~t of $12,423. The Pan report 
for the year ending December 31, 1959 lists payment of legal fees to the 
same firm in the amourtt of t$25,7 o: • listed payments to the firm in 
legal fees are $12,547 for the year ending December 31, 1958. I believe that 
Smathers' firm took on the Pan American account in the later part of 1957. 
However, since the C reports only require listings fees paid during the 
excess of $5,000 it is quite possible that they were paid something in 1957 
although there is no listing of this in the report for the year ending 
December 31, 1957. 

I am not aware as to whether or not the Inter- tate Conunerce Commission 
requires railroads to file similar reports. If they do, it will interestin 0 

to see how much this law firm has been paid in recent years by Seaboard Air 
Line Failroad Company. 

Hoping that you wi 11 find it possible to use some of the material which I 
left with you concerning the great damage which is being done to our re­
lations with Latin America due to the black jack methods of the State Depart­
ment in many areas on behalf of Pan American, and thanking you again for your 
courtesies to me, I am with best reg~rds, 

Cordially, 

MF/ave 
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BEFORETHE 
CIVIL AERONAUTICS BOARD 

WASHINGTON,D. C • 

In the lv"J.atter of the Complaint and 
Motion of 

AEROLINEASPERUAN.AS,S.A. 
Docket 

against Pan American•Grace Airways, 
Inc., under Sections 40l(g) and 1002(a)-(c) 
of the Act. 

COMPLAINT OFAND MOTION 

AEROLINEASPERUANAS,S.A. 

Aerolineas Peruanas, S.A. ("APSA"), acting pursuant to Sections 

40l{g) and 1002(a) of the Federal Aviation Act of 1958, respectfully requests 

relief hereinafter stated against Pan American-Grace Airways, Inc. ("Panagra"), 

and in support thereof, respectfully shows as follows: 

1. APSA is the holder of a Temporary Foreign Air Carrier Permit issued 

by the Civil Aeronautics Board pursuant to Order No. E-15538, served JuJ.y 14, 

1960. The aforesaid Permit authorizes APSA to engage in the air transportation 

of persons, property and mail between points in Peru and Miami, Florida, by way 

of the intermediate points Guayaquil, Ecuador, Panama City, Panama, and 

Barranquilla, Colombia. 

2. Panagra is the holder of a Certificate of Public Convenience and 

Necessity authorizing air transportation with respect to persons, property and 

mail between the Canal Zone and certain points in South America including points 

in Peru. This Certificate is necessarily subject to aJ.J. applicable provisions 

of any treaty, convention or agreement affecting international air transportation 

to which United States and Peru shall be parties • The exercise of the pri vi­

lege granted by the Certificate held by Panagra is also subject to such reason­

able terms, conditions and limitations required by the public interest, as may 

from time to time be prescribed by the Board. 

3. The Agreement to which this Certificate is subject, insofar as it 

authorizes transportation to and from Peru, is the United States-Peru Air 

https://PERUAN.AS


- f 

-2-

Transport Services Agreement, entered into force December 27, 1946, and hereinaf-

ter referred to as the "Bilateral". The Annex to the Bilateral provides in part 

as follows: 

"It is agreed between the contracting parties: 

"A, That the airlines of the two contracting parties operat­
ing on the routes described in this .Annex shall enj.oy fair and 
equal opportunity for the operation of the said routes. 

"B. That the air transport capacity offered by the airlines 
of both countries shall bear a close relationship to traffic 
requirements, 

"C. That in the operation of common sections of trunk routes 
the airlines of the contracting parties shall take into account 
their reciprocal interests so as not to affect unduly their 
respective services. 

11D. That the services provided by a designated airline under 
this agreement and its Annex shall retain as their primary objec­
tive the provision of capacity adequate to the traffic demands 
between the country, or points under its jurisdiction, of which 
such airline is a national and the country of ultimate destination 
of the traffic. 

"E. That the right t9 embark and to disembark at points under 
the jurisdiction of the other country international traffic 
destined for or coming from third countries at a point or points 
hereinafter specified, shall be applied in accordanne with the 
general principles of orderly development to which both Govern­
ments subscribe and shall be subject to the general principle 
that capacity shall be related: 

"l. To traffic requirements between the country of origin, 
or points under its jurisdiction, and the comtries of destination. 

"2. To the requirements of through airline operation, and 

"3. To the traffic requirements of the area through which 
the airline passes after taking account of local and regional 
services. 

"F. That the determination of rates to be charged by the 
airlines of either contracting party between points under the 
jurisdiction of tbe United States of America and points in the 
territory of the Republic of Peru on the routes specified in this 
Annex shall be made at reasonable levels, due regard being paid 
to all relevant factors, such as cost of operation, reasonable 
profit, and the rates charged by any other carriers, as well as 
the characteristics of each service. 

"G. That the appropriate aeronautical authorities of each 
of the contracting parties will consult from time to time, or at 
the request of one of the parties, to determine the extent to 
which the principles set forth in paragraphs A to F inclusive 
of this Annex are being followed by the airlines designated by 
the contracting parties. When these authorities agree on fur­
ther measures necessary to give these principles practical appli­
cation, the executive authorities of each of the contracting par­
ties will use their best efforts under the powers available to 
them to put such measures into effect." 
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The stipulated routes to which these provisions appl;w in the case of Panagra are 

the following: 

"United States and/or the Canal Zone to Talara, Chiclayo, Lima and 
Arequipa; and beyond Peru, to points in Chile and Bolivia or beyond11 

• 

4. The portions of the Annex of the Bilateral quoted in the preceding 

paragraph are not unique to this particular Air Transport .Agreement. They are 

the outgro~rth of the Bermuda Conference in 1946and, as has been well stated by 

the Senate Committee on Interstate and Foreign Commerce, these provisions are 

"generally recognized as a sound statement of principl.es to guide the day-to-day 

determination of capacity offered in international air transportation." (Senate 

Report No. 1875, dated April 30, 1956, at p. 9). 

It is pertinent to note what this Senate Connnittee has bad to say 

as to the meaning of these provisions and of the right of the United States to 

enforce them: 

"Briefly, the guiding principle as we see it is that routes 
should be granted and capacity regulated in relation to the flow 
of traffic between countries party to an agreement and the other 
countries on a given route, recognizing that primary sources of 
traffic are not always the same. There are two types of primary 
traffic to be considered. One is the traffic moVing between the 
country of the airline's nationality and third countries interme­
diate to or beyond the other country. 

"The opportunity to carry traffic between the other country 
and third countries is a secondary and restricted privilege. It 
is granted in order to serve the public convenience and to augment 
the economic support for long routes. It is restricted in order to 
prevent origin and destination traffic from being captured by the 
airlj_nes of other nations which have no proper claim to it, within 
the legal basis universally accepted. 

"As an illustration, with respect to traffic between New York 
and Paris, the airlines of the United States and France logically 
should have a predominant claim. Likewise, as to traffic between 
New York and Switzerland, for example, the airlines of the United 
States and Switzerland have the primary claim. With respect to 
traffic between France and Swit~erland, the airlines of those two 
countries occupy the primary position. 

11Under the principles now in force, the United States-flag 
line is given a secondary right to carry traffic between France 
and Switzerland. This is sound, but only as long as the carriage 
of traffic by the United States-flag line between France and 
Switzerland is subordinate to the primary purpose of serving 
traffic which has its origin or destination in the United States. 

"This pattern exists throughout the -world under the agree­
ments to which the United States is a party. It is supposed to 
apply not just to the United States-flag lines but to the foreign­

11flag competitors . (p. 14) 

https://principl.es
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"•·• no foreign-flag airline competitor to the United States­
flag carriers should be allowed to prosper at the expense of the 
United States by engagins in traffic to which it does not have a 
primary entitlement. The United States has a legal and moral 
right to regulate competition of this variety, and such action 
cannot be considered as contrary to the general principle of 
liberality in i.nternational trade to which the United States 
properly adheres." (p. 24) 

5. Panagra I s past, present and announced .future operations to and from 

Peru violate these governmentally agreed commitments and hence exceed the car­

rier's operating authority. These violations arise from Panagra I s offer of air 

service in gross excess of the number of passengers and volume of cargo requiring 

transportation to and from the United States, which is the agreed primary objective 

of the authorized services. This violation is compounded by Panagra's carrying 

traffic between Peru and countries other than the United States which is far in 

excess of the "two day" or "fill-up" volume permitted by the inter-governmental 

agreement • Thus, Panagra enables it self to operate far more service to and from 

Peru than could be justified on the basis of the traffic if the airlines of the 

two countries are to have a fair and equal opportunity to attract under the 

Bilateral. This unlawful and inimical practice causes excessive and improper 

diversion of traffic from APSA and other Latin American-flag carriers. 

6. The following facts reflect the seriousness of Panagra's viola­

tions. 

A. While the U.S,-Peru air market is predominantly non-U.S, 

citizens, U.S. carriers have captured the bullc of the traffic. In the fiscal 

year 1960there were 30,222 air passengers between the United States and Peru; 

of this total only 4o%were U.S. citizens, yet 7o%were carried by U.S. airlines 

B. Despite the fact that Panagra already has a lion's share of 

this traffic, it is seeking even more. Its total available seat-miles in the 

first 4 months of 1961were 16.5%greater than in the corresponding period of 1960. 

c. Panagra's operation in Peru, and its neighbors to the south, is 

very largely geared to serve Fifth Freedom traffic. The following facts (based 

on the International Origin-Destination Survey of Airline Passenger Traffic for 

September 1959) demonstrate that Panagra's capacity does ~ have as its "primary 

objective" the service of Third and Fourth Freedom traffic. 
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(1) At Lima Panagra had a total of 2,776 passengers (in and 

out); yet only 50.8%of these were either destined for or originated at Balboa 

and/or points north. (For purposes of this Complaint such traffic is treated as 

Third and Fourth Freedom.) 

(2) At Santiago Panagra had a total of 4,081 passengers; 

yet only 30 .8'}{, were Third and Fourth Freedom passengers. Of the total seats 

offered by Panagra, only 25.6%were required to serve this "primary objective" 

market. 

(3) At La Paz Panagra had a total of 836 passengers, but only 

18.7%were Third and Fourth Freedom. Only 9.7%of the offered capacity was 

required to serve this "primary objective" market. 

(4) At Buenos Aires Panagra had a total of 3,397 passengers, and 

only 22.6%were Third and Fourth Freedom. Panagra provided a total of 5,989 seats 

to Buenos Aires on 96 flights--only 12.8%of the capacity was required for the 

traffic which, supposedly, is the uprimary objective" of Panagra's authorization. 

D. Panagra' s Fifth Freedom traffic in APSA' s primary markets (Third 

and Fourth Freedom traffic as to APSA) is considerably in excess of the volmnes 

carried by APSA. In September 1960, for example, APSA carried only 275 passen­

gers between Lima and Buenos Aires; Panagra•s Fifth Freedom traffic at Buenos 

Aires was over 2,600 passengers in September 1959. Similarly, in September 

1960, APSA carried only 274 passengers between Lima. and Santiago; yet Panagra's 

Fifth Freedom traffic at Santiago was over 1.,700 passengers in September 1959. 

E. APSA alleges, u.pon information and belief, that all of the 

aforesaid capacity violations have been aggravated with the inauguration by 

Panagra of jet equipment in 1960. 

7. Every public interest consideration demands that Panagra's 

violation of' the intergovernmental agreement and of its certificate be stopped-­

and stopped immediately. An international air transport system (whether of 

the United States or Peru) can be maintained only when exchanges of route 

authorizations are based on "an equitable exchange of economic benefits" and 

when operations are conducted in accordance with agreed capacity principles. 

Panagra's excessive scheduling, supported by improper carriage of secondary 

traffic to third countries which accounted for a majority of all revenues earned 
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by Panagra from serving Peru, has deprived the Peruvian flag carrier of "fair 

and equal" opportunity to develop its primary markets. Markets which to it 

represent Third and Fourth Freedom traffic. 

8. The Civil Aeronautics Board bas ample power to deal with this 

situation. Panagra, by accepting a certfficate, has submitted to the jurisdiction 

of the Board and has a.greed to conduct its operations in accord with the t erms, 

conditions and limitations of its permits and all laws and regulations applicable 

thereto. Clearly these have been violated. The Board may, therefore, take 

action against the carrier in one or more of the following ways: 

a. The Board may at any time prescribe further terms, condi­

tions and limitations, as provided by the Act. 

b. The Board may enter an order for Compliance with the 

Bilateral under Section l002(c). 

c. The Board may alter, modify, amend, suspend, cancel or 

revoke the permit pursuant to Section 40l(g). 

APSA asks the Board to exercise any and all of these powers and such 

other powers as may be available to the Board. APSA urges that this be done 

promptly, including the grant of interim relief. Panagra's violation of the 

Bilateral is long-standing and is becoming more deliberate and extensive with 

every passing day. Relief pendente lite can clearly be accorded under the 

Board's ruJ.es ( com.pare Rule 217) . Only in this manner can irreparable injury 

be avoided to the Peruvian fiag carrier competing with Panagra. 

WHEREFORE, prays Board toAPSA respectfully the 

a) institute a proceeding pursuant to Sections 40l(g) and 

1002(a)-(c) of "the Act to do any or all of the following: 

(i) enforce the terms, conditions and limitations of the 

Bilateral with respect to Panagra's excessive capacity; 

(ii) modify the terms, conditions and limitations of Pana­

gra's certificate as may be required effectively to prevent 

future violations; (iii) suspend, cancel or revoke said 

certification for noncompliance; 
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b) enter an order :pendente ~ prohibiting Panagra from in,­

creasing its frequencies and capacities to and from Peru 

above the level sh01m in its published scbedul.es for March, 

1960 with respect to any and all operations conducted pur­

suant to its certificate; and 

c) grant such other, f-urther and different relief as the Board 

deems just and proper. 

Respectfully submitted, 

AEROLINEAS S.A.PERUANAS, 

/s/ Jerrold Scoutt, Jr.By______________ _ 
Jerrold Scoutt, Jr. 

Counsel 

Dated: June 30, 1961 

https://scbedul.es


VERIFICATION 

District of Columbia) ss. 

Jerrold Scoutt, Jr., Counsel for Aerolineas Peruanas, S.A., 

being first duly sworn states that be has read the foregoing Complaint 

and Motion and lmows the contents thereof and that the matters and 

things therein stated are true of bis own knowledge, except such 

matters therein stated on information and belief, and as to such 

matters he believes them to be true. 

/s/ Jerrold Scoutt, Jr. 

Jerrold Scoutt, Jr. 

Signed and sworn to before me this 30th day of June, 1961. 

/s/ Dorothy E. Curley 
(SEAL) 

Notary Public 

My commission expires October 15, 1961 



CERTIFICATEOF SERVICE 

I hereby certify that I have this day served the foregoing 

Complaint and Motion upon Pan American-Grace Airways, Inc., by 

mailing copies thereof to the following attorney: 

John Douglas, Esq. 
Union Trust Building 
Washington 5, D. C. 

/ s/ Jerrold S~outt, Jr.-

Jerrold Scoutt, Jr. 

Dated: June 30, 1961 



CLAUDE PEPPER LAW OFFICES 

WASHINGTON FEDERAL BUILDING 

1701 MERIDIAN AVENUE 

MIAMI BEACH 39, FLORIDA 

0 FFICES:
JEFFERSON 2·4853CLAUDE PEPPER 

JAMES C. CLEMENTS (1896-1951) WASHINGTON, D. C. 

ALLEN CLEMENTS, JR-

ALFRED I. HOPKINS TALLAHASSEE, FLORIDA 

ALBERT E. HARUM 

EDWARD F. MITCHELL CORAL GABLES, FLORIDA 
ADELE T. WEAVER November 29, 1960 

Dear Drew: 

You will find herewith the material referred to 
in our telephone conversation and some additional material. 
I would like to have the clippings back but you may retain 
the copy of the Channel 10 Motion, if you would care to do 
so for your file. 

I was on the platform with Lyndon Johnson and 
Smathers when Lyndon spoke in Tampa prior to Kennedy's coming 
down. I was introduced by the Chairman and got a great hand 
from the crowd. Johnson acknowledged my presence when he 
arose to speak. Smathers having heard that, I think, did not 
want me to be introduced any more where Kennedy was present ( 
and there was a big crowd so I was not introduced, although 
I was on the platform when Smathers introduced Kennedy in 
Tampa and Jacksonville. In both of these places, a lot of • 
my friends have bitterly complained. You will note from 
these clippings, the Gainesville Sun article to which I referred 
and also a clipping from the Pensacola Journal, which says 
Smathers would not permit me to get any prominent place in the 
new administration. 

There was a fine editorial in the Lakeland Ledger_ / ~ 
of November 13th, the clipping of which I aen'b have before~ 
rae, commenting on the prominence given me at the University 
of Florida Homecoming and pointing out that I had been out-
standing in my advocacy of Kennedy at Los Angeles. The editor 
knew of this because he was at Los Angeles and knew of my 
activity for Kennedy. 

It was good to talk to you. 

Honorable Drew Pearson 
1313 Twenty-ninth Street, N. W. 
Georgetown 
Washington 7, D. C. 



. .... 

CLAUDE PEPPER LAW OFFICES 2. November 29, 1960 

P.S. I am sending herewith a clippings file furnished 
me by Mr. Nat Ratner, a prominent Miami Beach 
citizen who strenuously opposed Dodge Island Port 
and has collected this information showing that this 
group has a financial interest in an island near 
Dodge Island Port which is being built with local 
and Federal funds. I promised this file back to Mr. 
Ratner. 

C.P. 



MEMO TO FILE October 13J 1960 

The attached note was handed to me by one 
of the newspaper men accompanying Senator Johnson 
after my speech calling on the Democratic nominees to 
be loyal to the Democratic National ticket at the 
luncheon at Orlando for Senator JohnsonJ on October 12J 
attended by 1200-1500 Democrats.~ Kilpatrick repre­
sented the Washington Post. I gave him a memorandum 
of what I said. On this occasionJ I was instrumental 
in 
to 

getting 
come out 

Farris 
for 

BryantJ 
the ticket 

Democrat
pretty 

ic-nominee 
strongly. 

for Governor 

C.P. 
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with Nixon. • ~ • • t -. 
1 •• Sniathers • d&JDDed· ~e liberal 

'.,Democratj.c, platform , :Wh 1 ~~h 
. South~·-·< l~~ coutd ,not 
1tom~., b~t Walledthe Dem-

, ocratic •candidatfil,."' And. wh,en 
most of ·the Southern·~­
finally agreecf to atump fqr-· •• 
~cket, ,thfl wu the ~ ~~¥ 
~~~t~. _.. •. < 

,~ ......... wm"•· 
~ •. ~--..,.__ 

:~ ~:~~--;..~. 
::, 

';, . .,.., ... 
' Tlit,·~- ' --~ ~' 
true to wp .,xtent aa fii4- . 
~ -~-In J'lCJdk. . • 

Alid .. "$Jnatlm(. ~-
l>lY.i,, expected~M ~• moa:, 
.era~. Influence on ~ 
on such matters u civil right, 
legisliltion, an S.Ue which is 
•certain to arise ear]y in ·the 
·xe~dy•~ ·' . 
•·-'- tor ·_s~ -u • wu-~evt­

dent from Wking to-·party -of~ 
. •ficials at Democratic headquar­
ters on election en tbat his 
refUlal io' worlt for the. ticket 
•will not ~ fortottm. _.· • • 

The·plea1ure-of wmning most 
'of ~ ;1~ujh. and,.~~lection 

_. did not· :·~rase . ~point­
.. menf ~er los~g ·Fl().+• The 
• ·b1ame; tQ a greaf~~ ii be-

ingplaced on Holland. . : 
And while party • offidal.s 

- were grum61ing ·about Holland . 
. . on election_ eye, Smathers and . 
• Kepnedy w~e m •a , long ·, u-: 

talfce-phone ~on.Jersa tion. • l • 
' •;George," said Kennedy, ''I 

wantwt.o aee you very soon and 
fa:lk'®er a f~w-things." ,· 
~ "Jack,~' 'llid Smathers.. •,'I'm
ready.' • · ' ~ - -(: ' · 
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.uuc1c.11 ,wu cwsc1~1 associated Flc,rida went for Nixon, Pep­ l'ause the senator was late in 
with h.11.Jor. For thi.-; r<.!a on, per said he did not believe arriving for the opening cere­
there was talk that tile for­ Kennedy was "going to hold monies. 
mer Florida senatur may be ll1;_it against us." Governor-el ct F a r r I 
in for a top job in \Vashing­ He said Kennedy would give Bryant was cunspicious by hi 
ton-pcrhap!:> assistant secre­ the counlry great leadcn;hip, absence. 
tary of lahor. ill such things as development The Florida Alligator, Uni­

Inlcrvic\\'ed al the Bille o( harbors, roads and schools versity of Florida stL1dent 
Key banquet tonil{ilt, l'cppcr -- whil'h he said wo11ld help ncws1;aper, said Brya11t \\'Oulcl 
said he is very C'lni;t' to Ken­ Florida as well as other states. not attend liomecutning be­
nedy and hrlncd him dmiug Pepper also predicted that cause of a minor illness. 
l1is e a m p a i g n w i t h o u t Kennedy as president would Notes "Rest"
"thought of anything for my­ solve many of Florida's prob­

]n a prepared text of hisself." lems. 
speech before the Blue KeyAskrd about the possibility Asked how, he explained 
banquet gathering tonight,of appoinlmc•nt to a high gov­ that Kennedy's program would 
University of Florida Presi­ernment post, the former sen­ make the country m ore 
dent J. Wayne Reitz said theator said he had not contem­ prosperous, which in turn 
governor-elect was not pres­plated any such position. would promote more tourist 
ent because lw and his familyClose Contact trade for Florida and provide 
wanted to rest from the "rig­"I have seen a lot of him gl'eater markets for farm 
ors of the past several weeks··(Kennedy) during the cam­ produds and other goods. 
( before the election l.paign. At the Los Angeles He also said Kennedy would featured a large alligator tor'' skiing on a realistic 

conventiun I conferred with bring about lower interest According to advance in­ wearing a Confederate cap. ''Green Wave.'' 
rates on loans, which in turn formation, the John l\larshall Sigma Alpha Epsilon-Fea­him several times a day," Tile gator floaled on green

skits tomorrow will barbPepper said. would benefit development in \\·a,·cs 1Tulane's football tag) tured a float which showed a 
Bryant's strong stand againstAfter the convention, he Florida. to \'ictory. This float wo,n first large '"Gator" flushing a toilet 

said, he kept in constant Eluding furth r direct ques­ integration of races. prize in the Orange League containing a Tulane player. 
touch with Kennedy regard­ tions regarding an appoint­ Politics will continue to fraternity division. Tau l(appa Epsilon-A guld-
ing campaign issues. ment to a higb post in the play an important role in tile en chariot pulled by TulaneDelta Sigma Phi-All white

Asked jf he would accept Kennedy administration, Pep­ two-day homecoming program football players carried out a ,­float symbolizing Dixie. This 
a government post, Pepper per said his interest was in which is packed with more Ben-Hur theme. Two sororityfloat was decorated with gar•
said "it all depends" on the "the legislative side of gov­ entertainment (in a two-day girls admired a "Florida man"denias and a butterfly. A girl
nature of job offered. ernment" and he was willing period) than any event in the at the helm of the chariot.in a swing depicted the mes­

"My heart has always been to render any type of public state, including the fabulous Dream Girlsage, ''The swing is to Home­Gasparilla festival in Tampa. Theta Chi-Featured thecoming '60." 
90-Unlt Parade dream girl of Theta Chi,

Delta Upsilon had a float standing in an abstract seaThe main opening event of entitled "Graves 1Coach Ray shell.homecoming was the parade, Grave·) Little Acre." This 
which featured more than 90 Among the sorority floatsfloat f e a t u re d two pretty 

were:units. girls burying a Tulane foot­ Alpha Delta Pi-FeaturingB'!autiful girls, jazzy bands, ball player. It won first place a footba II field decorated byexcidng floats and the usual in the Blue League fraternity lovely members of the soror­lineup of dignitaries were dil'ision. ity.featured in the parade. Kappa Alplu-Featured the 
Floats and pretty girls stole theme, ''Servmg the best in Chi Omega-This float dis­

the show. Dixie." played a 10-foot owl making 
predictions that history willShri.ner units in the parade .''Old South" Girl 
repeat itself regarding thebrought the usual laughter Kappa Sigma - Featured a 

from younger Gator fans as girl d1-ess(•d in. the style of the outcome of the Tulane game. 
the fun cars and clowns per­ Old So lit h who stood behind It won the sorority division. 

formed their well-known zany "\\'aves" pull~d hy a ski rope. Neptune Theme 
antics. Lambda Chi Alpha-Entered Kappa Delta-Float theme 

Some Grumble a float which represented a was Neptune, ruler of the 
coffin bearing t'1e title "Gator waves. Neptune was presentedBut parents and spectaf ors 

grumbled as the Shriner mo­ Grave for drern Wave." A in the form of an alligator
grce11 hand pr,truded from weretorcycle corps buzzed the and four blonde girls 
the co (fin, w1ich a huge featured as mermaids.edges of the parade crowds in 
papier-rnache Ga tor w a scircles. Sigma Kappa-A simulated
•·nailing" shut.

One cyclist came within a motor boat float piloted by 
few i.nches of running into Phi tiamma Ddta--Theme sorority members, with the 
the youngsters at curbstone was "Song (if the South" de­ theme "Gators Ski tu Victory

picted by tv,•o la15e musical Over Green Wave."when he lost control of the 
lyres.motorcycle and fell at the Winning the first place 

feet of spectators. Gator Skiitg prize for Lhe general campus 
Among floats featured in Phi Kappa Alpha--A papier­ organizations division was the 

mache Gator in an outbo.ard student builders and contrac­the parade were entries by: 
Alpha Tau Omega-Which motor boat towed ri "alliga- tors float. 

BIG" LEAP - Alpha Epsilon Pi Fraternity pre­
sented "One of the Lesser Known Tales of Uncle 
Remus" during the Gator Growl and here, ·one of the 
fraternity r.iakes a big leap while acting out his part. 
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Ex-Sen. Pepper 
1 
t~nter ' 

Of Florida U. Parade 
By SAM MASE 

Trihune Staff Writer 
GAINESVILLE, Nov. 11...:... 

Florida's biggest show - the 
University of Florida's Home-
coming - .~ o t 
under way 
here. 

And, in the 
midst of it all, 
speculation de­
veloped o v e r 
the prominence 
given f o r m e r 
U.S. S e n a tor 
Claude Pepper 
in the Home­
coming parade, 
staged this 
afternoon. 

Many par ad e 

noted that Pepper was in the 
lead car of a parade section 
which presented prominent 
state officials, including cabi­
net members. 

Gov. LeRoy Collins was not 
in the parade, and did not 
attend the Blue Key banquet 
and the Gator Growl tonight. 

It was reported that Gover­
nor Collins had a previous 
commitment (nature of which 
was not disclosed) which pre­
vented him from being pres- , 
ent here today. 

He will be on hand tomor­
row to officiate at the ground­
breaking ceremony for a new 
law school wing and other 
events, including the home-
(Continued on Pare 8. Col. 1) 

Ex-Sen. Pepper PlaYS"Lead 
Part in Florida U. Parade 

(Continued from Page 1) 

coming football game between 
Florida and Tulane. 

In the meantime, Pepper 
took the limelight. 

There was speculation that 
the prominent position given 
him in the parade may be 
symbolic of his future role in 
the federal government. 

Some political observers 
said Pepper stands high in 
the John F. !<.:::.ennedy camp, 
being among the first South­
ern political leaders to advo­
cate the ;\Iassachusetts sena­
tor for the presir"!ency. 

Long Time Liberal 
Pepper is a long-standing 

liberal and closelv associated 
with labor. For this reason, 
there was talk that the for­
mer Florida senator may be 
in for a top job in \Vashing­
ton-perhaps assistant secre­
tary of labor. 

Interviewed at the Blue 
Key banquet tonight, Pepper 
said he is very close to Ken­
nedy and helnocl him during 
his c a m p a i g n w i t h o u t 
''thought of anything for my-
self." • • 

Asked about the possibility 
of appointment to a high gov­
ernment post. the former sen­
ator said he had not contem­
plated any such position. 

Close Contact 
"I have seen a lot of him 

(Kennedy) during the cam­
paign. At the Los Angeles 
convention I conferred with 
him several ·times a day," 
Pepper said. 

After the convention, he 
said, he kept in constant 
touch with Kennedy regard­
ing campaign issues. 

Asked if he would accept 
a government post, Pepper 
said "it all depends" on the 
nature of job offered. 

":'.vly heart has always been 

for public service, if I can 
serve my country and my 
state in any honorable way, 
I will do so," Pepper said. 

Pepper lauded Kennedy as 
a man who would "do a lot 
for Florida." 

"I hardly think that Florida 
could h a v e a . better friend 
than John F. Kennedy, be­
cause of his close association 
with this state over the years," 
Pepper continued. 

He said that Kennedy's fam­
ily had maintained a winter 
home in Palm Beach for over 
30 years. 

Notes Vote 
Regarding the fact that 

Florida went for Nixon, Pep­
per said he did not believe 
Kennedy was "going to hold 

- that against us." 
He said Kennedy would give 

the country great leadership, 
in such things as development 
of harbors, roads and schools 
- which he said would help 
Florida as well as other states. 

Pepper also predicted that 
Kennedy as president would 
solve many of Florida's prob­
lems. 

Asked how. he explained 
that Kennedy's program would 
make the country m ore 
prosperous, which in turn 
would promote more tourist 
trade for Florida and provide 
greater markets for farm 
products and other goods. 

He also said Kennedy would 
bring about lower interest 
rates on loans, which in turn 
would benefit development in 
Florida. 

Eluding furth. r direct ques­
tions regarding an appoint­
ment to a high post in the 
Kennedy administration, Pep­
per said his interest was in 
"the legislative side of gov­
ernment" and he was willing 
to render any type of public 

service for the benefit of the 
nation. 

During the interview Pep­
per said he knew Joseph P. 
Kennedy, father of the presi­
dent-elect well. 

Friends For Years 
"We have been friends 

through the years," he said 
with a smile. 

Pepper did not sit with the 
dignitaries at the Blue Key 
banquet. 

Sen. George Smathers fol­
lowed Pepper in the parade 
lineup today. Homecoming 
officials said this was be.: 
cause the senator was late in 
arriving for the opening cere­
monies. 

Governor-elect F a r r i s 
Bryant was conspicious by his 
absence. 

The Florida Alligator. Uni­
versity of Florida student 
newspaper, said Bryant would 
not attend homecoming be­
cause of a minor illness. 

Notes "Rest" 
In a prepared text of his 

speech before the Blue Key 
banquet gathering tonight, 
University of Florida Presi­
dent J. Wayne Reitz said the 
governor-elect was not pres­
ent because he and his family 
wanted to rest from the "rig­
ors of the past several weeks·• 
(before the election). 

According to advance in­
formation, the John Marshall 
skits tomorrow will barb 
Bryant's strong stand against 
integration of races. 

Politics will continue to 
play an important role in the 
two-day homecoming program 
which is packed with more 
entertainment (in a two-day 
period) than any event in the 
state. including the fabulous 
Gasparilla festival in Tampa. 

90-Unit Parade 
The main opening event of 

homecoming was the parade. 
which featured more than 90 
units. 

Beautiful girls, jazzy bands. 
exciting floats and the usual 
lineup of dignitaries were 
featured in the parade. 

Floats and pretty girls stole 
the show. 

Shriner units in the parade 
brought the usual laughter 
from ·ounger Gator fans as 
the fun cars and clowr. per­
formed their well-known zany 
antics. 

ome Grumble 
But parents and spectators 

grumbled as the Shriner mo­
torcycle corps buzzed the 
edges of the par:ide crowds in 
circles. 

One cyclist came \,·ithin a 
few inches of running into 
+ho un11n<1<:tPr<: ;it r'llrhc:tnn,.. 

J 
f e a t u r e d a large a~ 
wearing a Confedera • 
The gator floated on1 
waves iTulane's footb1 
to victory. This float w 
prize in the Orange 
fraternity di vision. 1 

Delta Sigma Phi-Ali 
float symbolizing Di.xi~ 
float was decorated w -
denias and a butterfly. 
in a swing depicted t 
sage_, "'I~he -~wing is to l 
coming 60. i 

Delta Upsilon r;ad ~ 
entitled "Graves Coa~ 
Gra\·es) Little Acre.''j 
float f e a t u re d two, 
girls burying a Tulan' 
ball player. It won fir 
in the Blue Lrague fra 
didsion. 

Kappa Alplu-Featu 
theme. ··serv:ng the 
Dixie."' 

.''Old Sonth" Gi 
Kappa Signa - Fea 

girl dre~sed i.1 the st:;l 
Old South .,,.,ho stood 
··w3\·e<· puil:d by a s 

Lambda Chi _\lpha-.' 
a iloat which reprece 
coifin bearing tJe title 
Gr a Ye for Grern \\' a 
~reen h.:rnrl pn.trude 
;he coffin. w1ich 
~apier-mache Ga~ o r 1
:.nailing·· shut. i 

Phi Gan ma Dtlta­
was "Song of the Sou 
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LA VISITA DE KENNEDY A MIAMI.-En la visita de Robert Kennedy, hermano del Senador 
John Kennedy undidato presidencial del Partido Democrata. fue tomada esta foto mientn1 
conlerenclaba con dos dirigentes democratas de la Florida: el e:uenador Claude Pepper y el 
Reprenntante Dante Fascell. El joven Kennedy, coordinador de la 1canr""paiia¾iesu hermano. 

1 causo muy buena impresi6n en Miami donde fue calurosamente aplaudido. El Junes, siguiendo 
su itinerario en el estado, Bobby Kennedy ha blo en Fort Lauderdale ante un numeroso pu7 
blico que acudio al aeropuerto para saludarlo.-(Foto Gort). -' 
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Pepper On Parade 
I ~ 

L:· -· 
Florida's former U_ S Sen.wi:---

Claug~ Pe:gper w~~ ...at the head of the 
parade of liberals during the Franklin 

D. Roosevelt presidential administra­

tion. 

On Friday in Gainesville. the for­
mer Senator was at the head of a unit 
of the University of Florida home­
coming parade. 

Is Pepper about to shine again in 
Washington? 

He and President-elect Kennedy 
are good friends. They conferred often 
during the Democratic convention in 
Los Angeles last summer. From the 
start of the convention, Pepper was 
predicting to all who cared to ask that 
Kennedy \vould get the nomination. 

Stung by loss of his Senate seat to 
George Smathers. as an_v incumbent 
\VOuld be. Pepper unquestionably has 
a chance to rise and shine again. 

Florida's senior Senator Holland 
n1adc \·er\,· clear from the ~tart that 
he had 110 enfrusi;:ism for the Kennedy-

Johnson ticket and the liberal Demo­
cratic platform. He gave ticket and 
platform only token support. 

Florida's Senator Smathers an­
nounced before the convention that 
he favored Lyndon Johnson over Ken­
nedy for the presidential nomination. 
He continued his support of Johnson 
right through . the con ven_tion. 

Several of the House members of 
Florida's congressional delegation 
made no effort to conceal their dis­
appointment over ticket and platform. 

So, as the President-elect now re­
laxes at Palm Beach and looks out 
over the state. Pepper is one of the 
Floridians uppermost in his mind as 
a friend. 

It would naturally be a great sat­
isfaction to Pepper to be able to have 
a key role once more in Washington. 

A.nd it seems to follow logically 
that he is destined for such a role­
and in an area in which he can gi\·e 
\·igorous expression to his philosoph~' 
uf liberalism. 
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Pepper's parade 
spot stirs fuss 

Fonner 1:. ::::. SenaLor Claude Peppel' did not sit ·with any dig 
• Pepper's prominent place in tl1e; nitaries at the banquet. At on• 
~r.iversity o~ Flori~a·s Homecon'.-1 point in ~he program, tl1e atmos­
rng- parade nas tnggered a ras11 
of speculation that hi:!t poli~icn! 'phcre tensed wme'vvhat as toast• 

the scenes to quash the specula- iernment post, he replied it would 
tion. They said playing up Pepper ; depe1:d on the job offere<l, addin; 
as a prominent Iigur~ :vould : later that he would be '\villing to. 

star is again on the rise. 

t·I
1 

Parade "pectators noted 
!/!limt Pepper ,yas in a lead 
,'!a parade unit currying 

state dignitaries. including 
net members. 

Rumor& tlc\V over the weekend' 
that the long-star.ding li'Jeral. wllo 

, 1·eportedly stands high in the Ken-
·: nedy camp. is in line for a lop· 

\Va;:ihington po3t. 
Supporters of Senator George; 

Smathel's, who defeated Pepper 
in one of the state'.::. roughest po-
litical campaigns, moved behind 

''hul't" Kennedy. They d1dn t say 
how. 

Smathers 'Miffed' 

I &nathers reportedly was '•mif• 
· fed" that a Florida newspaper 
] played up Pepper's role at Home• 
.~. coming. Smathers, keynote speak­
,. er at the politically top-heavy 

Blue Key banquet, folowed Pep­
per in fue parade lineup as he 
was late arriving. 

Editors hit UN 
freed om pact 
~IIA:VII (AP)-American news­

paper editors are not willing to 
countenance a United Nations 

~: pact on freedom of informat~on I 
··: until the lJN's various countnes 
• - -- ... "" what freedom is. • 

:S"tD 
V, ::J 
::r ::J 
C ct> 
-c 0..-·~ :s 
(0 

z 
ct) 

><,.... 

master Phil O'Connell made hu-
Fridu,· mo:·ous reference to SmaUH:1·~ 
car of· havin;;- conducted a ••vic.:.ou:,' 

leading 
ca.bi-

campaign against Pepper. 
•Pepper has been closely a::;::;o­

ciated with labor, and there \\'cJ.'1 

talk that he may be i;. fol' tnc 
assi:::tant secretary of labo1· po:::t. 

Said He Was Close To Kern1etly 
Pepper told an interviewer tJiat 

• he is very clor.;;eto Kennedy. aml 
had helped with his campaign 
without anv thou"'ht of nersonal0 

gain. " • 

Asked if he would accept a gov­

serve "in any honorable way."
! Neither Governor LeRoy Col•
!lin~ nor Governor-elect Farris 
Bryant were on hand for the pa'l'• 
ade, Blue Key banquet or Gator 
Growl. Collins had an un<lisclo.sed 
previous commitmer.t, and Bry• 
ant reportedly was home either 
because o! a minor illness or for 
.& needed rest. 

There also was speculation that 
Pepper would run tor Congres:s 
out of a new district in Dade 
County which is being created u 

j a. result of the recent census. 

1 
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~[PepperHits 
-1

:'AtReligious 
Issue in Race 

By GEORGE BUTLER 
0 .., · I Tribune Staff Writer> r­
-4 0 
"' ,a ·, i\IuLBERRY, Oct. 30-Claude,

0 
> ; Pepper. former U.S. 

from Florida. today 
. would be a '·pm­
; f o u n cl tragedy·· 

1for Americans to 
, vote against Sen. 
i .J o h n Kennedv 
I "because he had 
a religion they

imight not like." 
! Speaking at a
iDemocratic rally? 
; h e r e sponsored;' 
i bv International: 
1c'hemical Work/ 
1 ers Union. Dis-· 

senator; 
said it· 

· 

1, trict 1, Pepper Pepper 
: said ministers who speak from 
, the pulpit against Catholicism 
are ~·committing the sin they 
denounce in others dntoler­
ance l.'' 

Citing Kennedy's war record. 
in which he was decorated for 
risking his life to save a friend, 
Pepper said "that is Christian-
ity to me." 

Recalls Another Quaker 
He said the present religious 

issue. with Kennedy a Catholic 
and Nixon a Quaker, had a 
parallel in the Al Smith-Herbert 
Hoover campaign. 

"We've had no experience! 
with what a Catholic would do 1 

to America, but we know what 
a Quaker has done.·• he said. 

On the "experience" issue. 
Pepper said that Franklin D. • 
Roosevelt. when he was elected, I 
in 1932. had far less experience' I 
than Hoover. \vho had served I 
four years as president and had I 

j also been in the cabinet. I 

•·Experience of the people 
counts too." Pepper shouted. 
"and I say \Ve've had too much 
experience with these Republi­
cans, that's why we don't want 
any more." 

Sees Doctors' Lobby 
, Regarding the medical care i 
• program through social security: 
for the aged. Pepper said Ken- 'j 

' nedy was fighting for it and 
•the Republicans are fighting,~ 
: against it. The GOP is being. 
•aided, he said "by the doctors'.~ 
! lobby, which has mobilized 
: millions of dollars. as they have· 
I in the past to fight any form 
of socialized medicine."
I To the chemical workers. the 
; speaker said the Republicans 
, "have stacked the National. 
· Labor Relations Board against 
you . . . to defeat your elec­
tions." Spiteful anti-labor legis-
lation has been passed in Con­
gress. he added. •'with the help 
of some Republicans. right 
here in Florida. who call them­
selves Democrats.'' 

On the subject of commu-
nism. Pepper said "Something 
is wrong in Washington when 
we see communism advance in 
all parts of the world.'' 

He asserted that the people 
of Latin America. having seen 

i 

I 

. 

I 

'j 

_ 

, 

communism gain a foothold in, 
Cuba. "have lost confidence in; 
the Eisenhower administration ... i 

Pepper said "Things ,vill be 
better under a Democratic ad- 1 

i ministration . . . hnth fnr th,,.. 1 
:"■ · I 
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Public Service Television 

. I 

?kt•A11~WPST-TVChannel 10 

FOR REL.EASE F 

Miami, Florida 
• 

AUG. 12 1960 

Public Service Television, Inc., asked the u.s. Court of Appeals in Wash­

ington Friday to throw out a Federal Cormnunications Commission order taking away 

its license to operate Miamits Channel 10 television station, WPST. 

At the same time, Public Service petitioned the FCC to stay the Sept. 15 

effective date of its order, pending outcome of the court appeal. 

The FCCorder would remove WPST1s license to operate Channel 10 2nd award 

the channel to L.B. Wilson, Inc. of Cincinnati, Ohio, on a temporary basis. 

In its brief to the court Public Service contended the FCC had no juris­

diction to issue its July 14 final order in the case, that the order constitutes 

a violation of due process, and that no conclusion should be reached in the 

controversial case without the u. s. court having a chance to review the evidence 

presented to the FCC Special Examiner in the case. 

In filing its order with the appeals court, the FCC did not file the tran-­

script of testimony taken by the special examiner, Judge Horace Stern, retired 

chief justice of the Pennsylvania Supreme Court. 

WPST said that the u. s. Court of Appeals, in remanding the Channel 10 case 

to the FCC for further consideration in 1958, ordered the FCC to make recommenda­

tions -- but did not authorize the federal agency to take final action on pending 

applications to operate the channel. 

Since the FCC 11had no jurisdiction to enter such an order,n while the 

matter was still in the hands of the court, the WPST brief contended, the final 

order is void II ab ini tio" -- from. the skrt. 

"At no time did the Commission give notice that it proposed to enter a final 

order making a new award of the authority at issue in this proceeding ••• The 

FCC's decision of July 14 thus violated the most elementary requisite of a fair 

hearing," the brief said. 
(more) 
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Public Service said that if the original FCC order awarding it the Channel 10 

license "is to be set aside or modified or superseded in any ·way, it can only 

be done by order of this court ••• " 

As a result of the FCC failing to file a transcript of the special examiner's 

hearing with the appeals court, WPcTsaid, "evidence pertinent to this court's 

consideration of the Commission's action has not yet been made a.vc1.ilable for the 

court's consideration." 

11Wnen the record made on the remanded issues is filed with the court, it 

will be apparent that if the Commission had applied t,o L. B. Wilson, Inc., the 

same standard that it applied to the other applicants in this proceeding, Wilson 

would also have been disqualified," the brief said. 

The brief said that under the procedure which the Commission now proposes, 

•~he public ·will not only lose this valuable existing service but it will suffer 

from the disruption of service caused by a chan~eover from Public Service to 

Wilson, and a subsequent changeover to a third holder of temporary authority, 

all before this court is given the opportunity to hear and decide these appeals, u 

WPST said. 

The brief pointed out that no criticism has been leveled at Public Service 

for its operation of the station since it uas awarded the license, and that 

Justice Stern found that w"PSTshould not be disqualified as an applicant. 

# 



UNITED STATES COURT OF APPEALS 
For the District of Columbia Circuit 

WKAT, Inc., ) 
Appellant, ) 

v. ) 
Federal Communications Commission, ) Nos. 13, 718, 14, 021 and 14, 170 

Appellee, ) 
Public Service Television, Inc., ) 

Intervenor ) 
) 

Eastern Air Lines, Inc. j ) 
Appellant, ) 

v. ) 
Federal Communications Commission, ) No. 13, 725 

Appellee, ) 
Public Service Television, Inc., ) 

Irtte rvenor ) 

MOTION TO DIRECT FCC TO VACATE ITS PURPORTED ORDER OF 
JULY 14, 1960, AND TRANSMIT RECORD MADE ON REMANDED ISSUES 

AND TO DIRECT THE PARTIES TO FILE SUPPLEMENTAL BRIEFS 

Public Service Television, Inc., respectfully moves the Court: 

(1) to direct the Federal Communications Commission to vacate its 

purported order of July 14, 1960, and transmit to this Court forthwith 

the record of its hearing on tpe supplemental issues remanded by this 

Court's order of April 17, 19 58; and (2) to direct the parties to file 

supplemental briefs addressed to these supplemental issues within a 

specified time. In support of this motion Pub! ic Service shows the 

Court as fallows: 

PRELIMINARY STATEMENT 

This matter is before this Court on appeal from the Federal 

Communications Commission's order of February 7, 1957, granting a 

construction permit to Public Service to establish a television station 

utilizing Channel 10 in Miami, Florida. After briefs had been filed by 
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all parties to this appeal, the Commission filed a motion bringing to 

the Court's attention certc}in charges made during a Congressional in­

vestigation concerning improprieties alleged to have occurred during 

the course of the Commission's consideration of certain television cases, 

including this case. The Commission could not state in what way, if 

any, its order under appeal was affected by these disclosures because 

the allegations before the Congressional Committee had not been sub­

stantiated or even presented to it. Nor was the Commission at that time 

"in a position to advise the Court of the exact nature of the proceedings 

which may .... prove- to be required or appropriate." It accordingly 

requested this Court "to issue an order in the above -entitled cases re -

manding them to the Commission to take such action as may be appro-
1/

priate to reconsider its decision of February 7, 1957 .... " -

After considering briefs and oral argument submitted by the 

Commission, by the appellant WKAT, and by this intervenor, the Court 

issued its order of April 17, 1958. In that order, the Court remanded 

the cases to the Commission "to hold an evidentiary hearing concerning 

the possibility that the award heretofore made may be void ab initio and 

that a party or various parties may be disqualified by reason of miscon­

duct to receive" such award. The Commission was instructed "to re­

port its findings to this Court and recommend to this Court such disposi­

tion of these appeals as seems to it necessary or desirable in view of its 

findings of fact . . .. " "Pending receipt of the[ se] findings and report 

of the Commission" the Court expressly retained jurisdiction over this 

appeal. 

1/ FCC' s Motion to Remand, page 2, filed herein on March 15, 19 58. 
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In a Petition for Clarification of this order which it filed herein 

on April 30, 1958, the Commission interpreted this order as authorizing 

it "in the light of such basic findings as it might make, to reach ultimate 

findings or conclusions, subject to judicial review," on the remanded 

issues. The Commission requested that the order be amended so as to 

provide that the remand would not "preclude the Commission, on the 

basis of the findings of fact it makes in the evidentiary hearing, from 

setting aside the basic grant" if it resolved these questions in the af -

firmativeo (Id. p. 4o) 

In its order of May 12, 19 58, this Court denied the Commission's 

motion refusing to make any further amendment or modification of its 

order of April 17, 1958. The Court did, however, sustain the Commis­

sion's interpretation of its order as requiring that in addition to reporting 

its findings on the evidence adduced, the Commission also report what 

order it proposed to issue on the basis of these findings and "make rec­

ommendations to the court with respect to the disposition of the present 

appeal in the light of its fin dings and of its proposed order or orders. " 

(E mp has is suppliedo ) 

On May 28, 1958, the Commission convened a hearing before a 

specially appointed Examiner to take testimony on the four specific issues 
2/

set forth in this Court's remand order of April 17, 19580- On July 14, 

1960, the Commission issued a decision on the remanded issues which 

purported to adopt the findings and conclusions of its Examiner, Judge 

Horace Stern. But instead of following the Examiner's recommendation 

that the origin~t·award be set aside, and that thereafter a comparative 

2/ Commission's Report of Progress filed herein on May 29, 1958. 
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hearing be held in which the conduct of the parties disclosed by this 

record would reflect adversely on them, the Commission has presented 

this Court with what it describes as "a final order granting one and 

denying other broadcast applications. "Y 
In its Final Report and Recommendation to this Court filed on 

July 22, 1960, the Commission now suggests to this Court that this 

decision granting Channel 10, Miami, the channel under consideration 

in this appeal, to a different applicant, constitutes a new final order 

reviewable only upon a new appeal. Instead of filing the transcript of 

the testimony which Judge Stern took pursuant to this Court's order of 

April 17, 1958, which would enable this Court to decide this appeal and 

determine whether it should approve the Commission's recommendation 

or adopt Judge Stern's recommendation or to decide for itself what legal 

consequences flow from the facts adduced, the Commission recommends 

that "the instant appeals be held in abeyance .... " 

In the discussion which follows,, we shall show: 

1. That in view of its own prior rulings and decisions governing 

the hearing of the remanded issues, t};le telescoped procedure now rec­

ommended by the Commission constitutes a violation of due process; 

2. That under the terms of this Court's remand the Commission 

had no jurisdiction to enter any final order setting aside or superseding 

the authority under review; 

3. That instead of curtailing appellate review as the Commission 

recommends in this case, the nature of the issues themselves and the 

3/ FCC' s Final Report and Recommendation filed herein on July 22, 
1960, page 2. 
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Commission's own role in the improprieties disclosed, requires that 

the Commission's supplemental findings and conclusions be promptly 

reviewed by this Court in the light of the augmented record. 

I. THIS COURT SHOULD DIRECT THE FCC TO VACATE 
ITS PURPORTED FINAL ORDER OF JULY 14, 1960 

Ao In View Of Its Own Prior Rulings And Decisions 
Governing The Hearing Of The Remanded Issues, 
The Telescoped Procedure Now Recommended 
By The Commission Constitutes A Violation Of 
Due Process 

The Commission's attempt to telescope this proceeding and make 

a new award of Channel 10 before this Court has approved the Comm is -

sion' s recommendation to set aside the existing award, is contrary to 

its own construction of the Court's remand order and the notice upon 

which this hearing was heldo From the date of the Commission's origi­

nal motion to remand this case up until the issuance of its decision of 

July 14, 1960, all parties proceeded in reliance upon the clear under­

standing that the Commission could not and would not award the channel 

to a different 'fpplicant until after it had reported back to this Court and 

until this Court had decided whether to affirm or reverse the various 

Commission orders under review in this appeal. 

When the original Congressional charges regarding FCC proceed­

ings were first brought to this Court's attention, the appellant, WKAT, 

asked the Court to reverse the decision below forthwith and remand the 

case with instructions to the Commission to make a new award to one of 
4/

the other existing applicantso - The Commission opposed this requesL 

4/ WKAT' s Reply to Motion to Remand and Countermotion to Reverse 
and for other re lief. 
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In its Reply and Answer to this Motion the Commission poin~ed 

out to the Court that prior to the Court's final determination of the 

appeals before it, the Court would not be in a position to determine 

whether subsequent proceedings looking toward a new award should be 

confined to the original record or whether the public interest required 
5/

the admission of new applicants. - Accordingly, on April 18, 1958, 

this Court denied WKA T's Motion. 

The hearing before the Examiner was confined to the four issues 

sent to the Commission by this Court in its remand order of April 17, 

1958, and restated by the Commission's order of May 28, 1958, giving 
6/

notice of that hearing. - This notice did not put in issue the disposition 

of Channel 10, Miami, in the event the Commission should recommend 

that its award to Public Service be set aside. 

At the conclusion of the hearing before Judge Stern, however, 

one of the applicants, North Dade Video, Inc., petitioned the Commission 

to make a final disposition of the four pending applications at the same 

time that it considered the issues on which testimony had been taken 

pursuant to this Court's remand order. In its opposition to this petition 

the Commission's General Counsel observed that "the primary reason 

advanced by North Dade for its request is that by such an amended pro­

cedure two steps now necessary before the Commission to ultimately 

conclude this proceeding can be telescoped into one .... " The FCC' s 

counsel opposed this suggestion because the Court "neither contemplated 

5/ Reply and Answer of FCC filed herein April 11, 19 58, p. 11. 

6/ A copy of that order is attached to the FCC' s Report of Progress, 
filed herein on May 29, 1958. 
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nor authorized the Commission to perform the telescoping function 

which North Dade now seeks to accomplish by Commission action." 

He went on to explain that "the court in retaining jurisdiction of the 

appeals and asking for the Commission's recommendation as to their 

disposition was obviously deferring consideration of the question raised 

in argument before it as to the extent to which it might be appropriate 

for the court to exercise its powers under §402(h) of the Act to authorize 

the Commission ... to reopen the comparative proceeding for consid­

eration of new evidence concerning any of the existing applicants or for 

reception of new applications." V 
I 

After consideration of the foregoing argument of its General 
8/

Counsel and the briefs submitted by the other parties to the proceeding, -

the Commission denied the North Dade motion, holding as follows: 

"In our judgment the remand order of the Court of 
Appeals does not authorize an expansion of this proceed­
ing beyond the issues set forth therein, i. eo (1) 'whether 
the prior award in this proceeding may be void ab initio 
or voidable,' and (2) 'whether a party, or various parties, 
may be disqualified by reason of misconduct to receiye 
an award .. o' The court specifically retained jurisdic­
tion of the appeals from the Commission's decision in 
this proceeding and directed the Commission to 'report 

7 / Opposition of FCC General Counsel to Petition of North Dade for 
Modifying Procedures, etc., filed with the Commission Jan. 5, 
1959, p. 3. 

8/ See also, Opposition of the United States, filed with the Commission 
on Jan. 5, 1959, in which the Attorney General stated his understand­
ing that the Court's remand order "simply directs the Commission 
to hold hearings on very limited issues" and that the Commission 
report its findings and recommendations to this Court. The Court 
directed the Commission to decide only whether any Commissioner 
or applicant should be disqualified and whether the grant made should 
be voided. "Not envisioned at this stage of the proceeding, was any 
reevaluation of the comparative qualifications of applicants not dis -
qualified." (p. 3) -
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its fin dings . . . and recommend to [the] court such 
disposition of these appeals as seems to it necessary 
or desirable in view of its findings of fact.' While the 
court approved the Commission's interpretation of the 
above language set forth in its Petition for Clarification 
as authorizing the Commission, 'in the light of such 
basic findings as it might make, to reach ultimate find­
ings or conclusions, subject to judicial review, as to 
whether the grant should be set aside . . . and also as 
to whether one or more of the parties should be dis­
qualified from further comparative participation in the 
proceeding . . . ' we find no indication that the court 
intended to authorize the Commission to take final action 
on the pending applications in this proceeding at the same 
time that it considers the issues set forth in the remand 
order. "9/ (Emphasis supplied. ) 

In keeping with the above understanding of the Court's remand 

order, the Commission also denied a petition filed by one Elzey Roberts 

for leave to file an application for Channel 10 and to intervene in the 

remand proceeding. In a motion to strike that petition, counsel for 

L. B. Wilsonj Inc., the beneficiary of the Commission's purported 

award of July 14th, stated its own understanding as to the scope of the 

matter pending befor-e the Commission on remand as follows: "The only 

proceeding pending before the FCC is a limited one, to be held under 

the supervision of the court, and for the sole purpose of answering four 

questions, not for the purpose of making any grant of a construction 

permit. "lO/ Having thus avoided comparative consideration with a new 

applicant Wilson may not now be heard to say that the proceeding was 

held for the purpose of making such an award. 

9/ Memorandum Opinion and Order of the FCC dated Mar. 4, 1959. 
A copy of the order is attached hereto as Appendix A. 

10/ Motion of L. B. Wilson, Inc., to strike petition of Elzey Roberts 
filed with the C1mmission December 11, 1958, page 2. 
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In view of the foregoing decisions of the Commission, and the 

positions taken by its counsel, by the Attorney General, and by L. Bo 

Wilson, Inc., it is clear that there was no misconception as to the 

limited purpose of the remanded hearingo The efforts of WKAT and 

North Dade to have the Commission broaden the scope of that proceed­

ing so as to make a final order setting aside Public Service's authority 

and granting it to another applicant was unequivocally rejected by the 

Commissiono At no time did the Commission give notice that it pro­

posed to enter a final order making a new award of the authority at 

issue in this proceeding. 

The FCC' s decision of July 14th thus violated the most elemen­

tary requisite of a fair hearing. "The right to a hearing embraces not 

only the right to present evidence but also a reasonable opportunity to 

know the claims of the opposite party . • Those who are brought intoo 

contest with the Government in a quasijudicial proceeding o o are en­o 

titled to be fairly advised of what the Government proposes and to be 
1 

heard upon its proposals before it issues its final commando " l l/ 

If the Commission's decision of July 14, 1960, were an effective 

final order as a matter of law, it would clearly be reversible error; 

but since, as is demonstrated in the succeeding section, the Commission 

had no jurisdiction to enter such an order in the first instance so long as 

this appeal was pending, its purported final order is void ab initio. 

11/ Morgan v. United States, 304 U.S. 1, 18. Cf. L. B. Wilson, Inc. 
v. FCC, 170 F. 2d 793 (D. C. Cir. 1948). See also Administration 
Procedure Act §5, 5 U.S. C. §1005. 
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B. Pending The Determination Of This Appeal The 
Commission Had No Jurisdiction To Set Aside 
Or Supersede The Order Under Review And Its 
"Final Order" Of July 14, 1960, To That Effect 
Is, Therefore, Void Ab Initio 

Notwithstanding its own prior construction of this Court's order 

of April 17, 1958, as "not intended to authorize the Commission to take 

final action on the pending applications in this proceeding" the Commis­

sion has now undertaken to enter such a final order. In so doing, the 

Commission proceeds as though the Court no longer had jurisdiction in 

this appeal and as though it had already authorized the Commission to 

set aside its original grant and make a new award reviewable in a new 

appeal. While this was the nature of the remand order in all of the cases 

on which the Commission relies in its Report of July 22, 1960, it was 

not the procedure which this Court ordered in this case. 

If this Court had in fact vacated the decision under review or 

reversed it and remanded the matter to the Commission for further pro-
12/ 13/

ceedings as it did in the Shotwell- and Southland- cases there would 

be no question but that the Commission's decision would be a final order 

from which a new appeal could be taken. If the Court had fallowed the 

141
procedure in Ford v. NLRB and remanded the case with directions 

to the Commission itself to set aside the order under review and proceed 

to a reconsideration of the case, there would be no question that the same 

consequences would ensue. But this Court did not vacate, did not reverse, 

12/ U.S. v. Shotwell Mfg. Co., 355 U.S. 233. 

13/ Southland Television Co. v. FCC, 266 F. 2d 686 (D. C. Cir. 1959). 

14/ Ford v. NLRB, 305 U.S. 364. 
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and did not direct that the Commission set aside the order here under 

review. 

Similarly, if this Court had adopted the procedure which it 

followed in the Fleming case and remanded the entire matter under 

appeal to the Commission, this appeal would have been terminated and 

this Court's jurisdiction over further proceedings in the case would 

have ended. The review of any subsequent action by the Commission 

in such a context would have required a new appeal. In the Fleming 

case, the Court explicitly remanded the case to the Commission with 

directions to reopen the record to the extent necessary to determine 

the effect of appellant's death "and with authority to revise its decision 

" 151 on appeal here. No report or recommendation to t~e Court was 

ordered by the Court and the Court's jurisdiction over the appeal ended 

with the remand .. 

In the case at bar, the Court did none of ,those things. Cognizant 

of the fact that it was the propriety of the Commission's own conduct and 

that of its individual members that was at the heart of the remanded issues, 

this Court did not give the Commission the same broad authority in the 

determination of these issues as it would have done in the routine case. 

It therefore, adopted the special procedure whereby it remanded to the 

Commission the function of taking testimony and reporting its findings 

and conclusions thereupon, but with ultimate jurisdiction over the dis­

position of the matter on appeal remaining with the Court. 

15/ Fleming v. FCC, 225 F. 2d 523, 526 (D. C. Cir. 1955). See also 
Footnote 5 of that opinion. 
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Ordinarily, where an appellate court remands a case, with or 

without a decision on the merits, the entire case goes back to the tri­

bunal from which the appeal was taken and the appellate proceeding is 

closed. In the event that review is sought of the lower court's subse -

quent action, a new appeal lies. The case at bar, however, is different 

from the ordinary remand in that this Court retained jurisdiction over 

the case and merely remanded the matter for the Commissionv s findings, 

conclusions and recommendations on certain supplemental issueso 

Unlike the remand in the Fleming case, no authority was given 

the Commission to set aside or supersede its decision while it was under 

consideration in this appeaL Such authority would have been inconsistent 

with this Coure s retention of jurisdiction and the Commission's request 

for a modification to that effect was denied by the Court's order of May 

161
12, 1958. Hence, none of the cases relied on by the Commissionv s 

Report and Recommendation is in point. 

In the present posture of this case, the Commission is in the 

same position as the NLRB found itself in Ford v. NLRB, 305 U.S. 364, 

prior to the termination of that appeaL That case involved an appeal by 

16/ The Commission seeks justification for its attempt to oust this 
appeal by arguing that since it was not acting as a "special master" 
on the remand, it had authority to make a final order independently 
appealable as though it were not intended to supersede an earlier 
order still pending on appeal before this Court. The Commission 
itself created the straw man of the special master and its dissipa­
tion of that straw man proves nothingo Certainly the tribunal which 
rendered the decision under review cannot be described as a special 
master when the appellate court remands certain issues for the 
taking of further evidence and making of proposed findings and con­
clusions thereupon. But it does not follow from this negative 
premise that the Commission was given the same scope and au­
thority under this Coure s remand order as it would have had absent 
the continued pendency of the appeaL 
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Ford from an order of the National Labor Relations Board and a petition 

by the Board for enforcement of the same order. After the appeal and 

petition were filed, the Supreme Court's decision in Morgan v. United 

States, 304 U.S. 1 was handed down, making it clear that the hearing 

conducted by the Board was defective for failure of the Board to issue 

Proposed Findings and that its decision was, therefore, reversible 

error. 

Accordingly, on May 2, 19 38, the Board moved for, and was 

granted leave to withdraw its Petition for Enforcement and the transcript 

of the record on appeaL Thereafter, the Board served notice on Ford 

of its intention to vacate its findings and order under review and pur­

ported to withdraw its Petition for Enforcement. Finally, on June 10, 

1938, the Court of Appeals entered an order remanding the case to the 

Board "for the purpose of setting aside its find in gs and order of Dec em -

ber 22, 1937, and issuing proposed findings, and making its decision 

and order upon a reconsideration of the entire case." 305 U.S. 364, 

367. 

On certiorari, the Supreme Court held that so long as the appeal 

was pending, the Court of Appeals "was possessed of exclusive juris­

diction of the administrative proceeding 9 and of the question determined 

therein' .... and thus of the power of 9 enforcing, modifying and en­

forcing as so modified or setting aside in whole or in part the order of 

the Board'." 305 U.S. 364, 37L The Court went on to hold that from 

the time that jurisdiction attached upon the filing of the record on appeal, 

until it was terminated upon the Court's remand order, the Board had 

no power to enter any order affecting the case. It held that "neither the 
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order of May 5th granting the Board permission to withdraw its petition, 

nor the attempt of the Board on May 6th to resume control of the ad­

ministrative proceeding, nor the Board's withdrawal of its petition on 

June 2nd, accomplished anything of substance, as the Board, in the 

presence of the Court's continued and exclusive jurisdiction, remained 

17/without authority to deal with its order." 305 u. s. 364, 372. -

The re after the entire case being remanded with specific instruc -

tions to set aside the order under appeal, and jurisdiction over further 

proceedings not being reserved by the Court of Appeals, the Board had 

complete authority to enter a new final order. It was under no duty to 

report back to the Court of Appeals and any new order that it entered 

was subject to a new appeal. 

Under the remand in the case at bar, however, this Court did 

retain jurisdiction and the Commission, "in the presence of the Court's 

continued and exclusive jurisdiction, remained without authority to deal 

with its order. " If the order under appeal is to be set aside or modi­

fied or superseded in any way, it can only be done by order of this Court 

made in this appeal. 

17/ See also Berman v. United States, 302 U.S. 211; Keyser v. Farr, 
105 U.S. 265, and Draper v. Davis, 102 U.S. 370. 
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II. TIDS COURT SHOULD MOVE FORWARD ~'ITH THE 
PENDING APPEALS 

A. Instead Of Curtailing Appellate Review As The 
Commission Recommends, The Nature Of The 
Remanded Issues Themselves And The Com­
mission's Own Role In The Improprieties 
Disclosed, Requires That The Commission's 
Supplemental Findings And Conclusions Be 
Promptly Reviewed By This Court 

Unlike the routine appeal from an administrative agency which 

reaches this Court, the issue here is not merely whether the decision 

was correct as a matter of law as applied to the facts of the case. The 

issues remanded by this Court's order of April 17, 1958, require the 

Commission to inquire into the integrity of its own processes. The 

first question remanded was whether the award on appeal was void ab 

initio because it was rendered by a tribunal whose judicial integrity had 

been compromised. Significantly, the Commission does not address 

itself to this question, let alone answer it. It has managed to avoid 

consideration of the propriety of the conduct of its own members by 

considering only what the applicants attempted rather than what the 

Commission did or did not do. Accordingly, its decision does not con­

sider the extent to which the Commission itself was responsible for the 

deterioration of administrative standards disclosed by this record or the 

extent to which any of its members may have been influenced by the 

allegedly improper conduct of the applicants. 

The Commission adopted for the most part Judge Stern's find­

ings, but in disqualifying three out of the four applicants in this pro­

ceeding, it rejected his conclusion. Judge Stern held that the award to 

Public Service was voidable and should be set aside because of a 
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Commissioner's failure to disqualify himself and because "under such 

circumstances his influence in turn upon the other members of the 

Commission cannot be measured and determined." Judge Stern, 

accordingly, recommended that the grant to Public Service should be 

set aside and that the case be set down for a further comparative hear­

ing in which the improper conduct of all the parties to this proceeding 

disclosed by this record would "reflect adversely upon such applicants 

from a comparative standpoint, and, accordingly . . . be considered 

by the Commission along with all other relevant factors, as weighing 

against them, to the extent determined as to each such applicant, in 

connection with any award of the construction permit that may here­

after be made. " Unlike the Commission, however, Judge Stern held 

that in such hearing, "none of the applicants in these proceedings is 

'' 181automatically disqualified to receive a grant of its application. 

Judge Stern, the former Chief Justice of the Supreme Court of 

Pennsylvania, who heard the testimony, was presumably selected for 

this important assignment not only because he was a distinguished jurist, 

but because he was not a participant in the events reported. As a dis­

interested outsider, Judge Stern was able to bring to this case a detach­

ment which the Commission itself, and its staff, did not and could not 

possess. 

As the trier of fact not only in this case but in the numerous 

other proceedings involving the same kind of improprieties during the 

same period, Judge Stern was undoubtedly aware of the fact that the 

18/ Initial Decision of Hearing Examiner Horace Stern, p. 21. A copy 
of that decision has been filed herein with the FCC's Final Report 
and Recommendation of July 22, 1960. 
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ex parte conduct disclosed by this record was not an isolated phenomenon 

involving a single applicant in a single proceeding. t 9/ Indeed, as this 

Court is well aware, the frequency which which these ex parte approaches 

were made in the major cases pending before the Commission during the 

period in question established a ''pattern of influence" 20/ which affected 

the entire fabric of the Commission's adjudicatory process. 

Judge Stern recognized that ''if the case were one of ordinary 

211litigation," the litigant would be estopped to obtain judicial relief. 

But where practice is so prevalent as to form a pattern and where no 

221remedial action is taken by the Commission, the same considerations 

do not applyo Under such circumstances, to disqualify everybody who 

played the game under the former ground rules would serve no real 

19/ Cf. WOKOVo FCC, 329 Uo So 223, and the other cases cited in 
Footnote 1 of the Commission's Decision of July 14, 19600 

20/ FCC's Decision of July 14, 1960, In re WHDH, et al. (20 RR 395, 
404), on remand in Massachusetts Bay v. FCC, 261 F o 2d 55. See 
also hearings on these same ex parte issues in proceedings pursuant 
to this Court's remand in Sangamon Valley Television Corpo Vo FCC, 
269 F. 2d 2217; WORZ v. FCC, 268 F. 2d 889; WIRL v. FCC, 2rr­
F. 2d 83; In re Biscayne Television Corpo, 18 RR 339; and the FCC 
decision of July 29, 1960, reopening the Jacksonville Channel 12 
proceeding (FCC Dockets 10833-5} for hearing on these same issu.eso 

21/ Initial Decision, Po 160 

22/ By absolutely disqualifying three out of four applicants, the Com­
mission now seeks retroactively to vindicate its own failure to pre­
vent or remedy these abuses in the first instanceo If the Commis-
sion had exposed ex parte representations like these at the time they 
occurred, if it hadadopted rules clearly defining the areas in which 
informal contacts with members of the Commission were improper 
and if it had put applicants before it on notice of the consequences 
that would attach to such actions, its present embarrassment could 
have been preventedo CL , Ex Parte Contacts with the Federal 
Communications Commission, 73 Harvo Lo Ro 1178, 1187,.1193. In the 
absence of Commission action, Congress is dealing with the subject. 
lbido , footnote 52, Po 11860 
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therapeutic purpose and, as Judge Stern realized, the ultimate losers 

would be the American public. As stated in his initial decision: 

''Here, however, the situation is different in that there 
is a paramount public interest involved, and where that is 
the case, the clean hands doctrine does not necessarily 
repel the wrongdoer to the extent of making him an absolute 
pariah in all subsequent proceedings but may, and in proper 
cases should, be relaxed if it be concluded that the public 
interest is better served thereby. '' 23/ 

We respectfully submit that the Commission's rejection of Judge 

Stern's considered judgment warrants close review. 

B. Unless A Transcript Of The Commission's 
Hearing On The Remanded Issues Is Transmitted 
To This Court, It Cannot Decide The Important 
Questions Presented By These Appeals. 

With its Report and Recommendation of July 22, 1960, the Com­

mission filed with this Court a copy of Judge Stern's Initial Decision and 

its own decision of July 14, 1960. It did not file a transcript of the 

testimony taken before Judge Stern on the remanded issues. As a re­

sult, evidence pertinent to this Court's consideration of the Commission's 

action has not yet been made available for the Court's consideration. 

When the record made on the remanded issues is filed with the Court, 

it will be apparent that if the Commission had applied to L. B. 'Wilson, 

Inc., the same standard that it applied to the other applicants in this 

proceeding, Wilson would also have been disqualified. 

Although this record shows that on at least two occasions a United 

' States Senator, acting on behalf of L. B. Wilson, Inc., discussed this 
r--_. _____ , 

case off the record with Commissioner Mack, the Commission has held • •• 

23/ Initial DecisionJ p. 16. 
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that the evidence ''does not compel a finding or conclusion that the 

approach of Senator Smathers, as executor of Lo Bo Wilson's will was 

. "24/improper . . o . -

The only distinction between the ex parte contacts involving Wilson 

and those attributed to the other Channel 10 applicants is that the Senator, 

as Executor of Lo B. Wilsonv s estate, was acting as principal rather than 

as agenL As the United States Senator who "had sponsored Mro Mack 

251for his appointment to the Federal Communic~tions Commission,'' 

the Executor had no need to retain anyone else to approach the Commis­

sioner on behalf of the Wilson estate. 

Although Wilson's counsel in this proceeding filed no exceptions 

to Judge Stern's decision, Senator Smathers wrote a letter dated January 

20, 1959, to the Chairman of the Commission, taking exception to what 
;,. 

he termed ''a finding of fact that I exerted improper influence in behalf 

'26/
of an applicanL '' - What Senator Smathers apparently referred to was 

Ju ge Stern's statement that "one would have to be quite naive to accept 

as a fact that [he] urged him [ Commissioner Mack] only to decide the 

case on the merits -- a request that would properly have merited resent-

ment as implying 
----------

certainly knew ~at 

a lack of confidence 

was being asked 

in his judicial 

of him. 21/ 

integrity. Mack 

24/ Ruling on Public Service's Exception Noo 8, FCC Decision of July 14, 
1960, p. 3. See also letter of March 5, 1958, from Senator George 
Smathers to Hon. Oren Harris, and letter of January 20, 1959, from 
Senator Smathers to Chairman Doerfer of the Federal Communications 
Commissiono Copies of these letters are attached hereto as Appendix B. 

25/ Initial Decision, p. 5. 

26/ Senator Smathers' letter to the Chairman of the FCC referred to at 
Footnote 24, supra. 

27 / Initial Decisio~, p. 6. 
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When a United States Senator has a pecuniary interest in a 

matter pending adjudication he is not immune from the rules govern­

ing participants in a judicial proceedingo Senator Smathers had notice 

that his conduct was under scrutiny in these remand proceedings and 

he could have testified as a witness. Instead he chose to defend his 

281conduct by an unsworn letter to the Chairman of the Commissiono 

By making an exception for Senator Smathers' intercession on 

Wilson's behalf, the Commission is establishing a dangerous precedent 

whereby applicants with influential government officials as stockholders 

or officers are exempted from the law governing applicants who lack 

such highly placed principalso 

A comparison of the Commission's decision of July 14, 1960, in 

this case and its WHDH decision of the same day (supra, footnote 20) 

does not provide any consistent standard of eligibility. All that can be 

distilled from these decisions is that when applicants attempt to influence 

the Commission's decision by the intercession of agents, they are abso­

lutely disqualified from further consideration. When they attempt such 

influence by ex parte approaches made by their own officers or principal 

stockholders, they are comparatively penalized, and not absolutely dis­

291
qualified. But when the person making the ex parte approach is both 

Copies of the letter were sent belatedly to all other parties and this 
was clearly not the kind of ex parte approach to the Commission made 
by Senator Smathers and others in the course of the original proceed­
ing. However, it was an extra-judicial effort by Senator Smathers to 
lay certain facts before the Commission without subjecting himself to 
cross-examination. Moreover, the letter was written at a time when 
Judge Stern's Decision was under consideration by the Commission and 
was clearly intended to influence the Commission's action on Judge 
Stern's decision. 

29/ FCC decision of July 14th in re WHDH, footnote 20, supra. 
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a principal in the applicant and an influential government official, the 

applicant is neither penalized nor disqualified; he gets the award. 

Without the record of the remanded proceedings at its disposal, 

it is impossible for the Court to consider whether the Commission ap-

plied the same standard of conduct to all applicants in this proceeding. 

Without that record, it is impossible for this Court to decide even the 

underlying question which necessitated its remand, i.e. , whether the 

3
Commission's award to Public Service should be affirmed or set aside. 0/ 

The Commission should be directed to transmit that record forthwith. 

C. In Its Effort To Vindicate Its Own Reputation, 
The Commission Would Award This Channel By 
Default To The Weakest Existing Applicant, 
Without Affording Any Opportunity For Considera­
tion Of The Qualifications Of New Applicants,, 

In its haste to award the channel involved in these appeals to L. B. 

Wilson, Inc. , the Commission has arrived at the very result which Judge 

Stern had warned againsL In no way can the Commission's purported 

30/ Consideration of the record made on remand will show that Public 
Service was awarded its permit for Channel 10 on the merits of 
its application in instructions issued by the Commission to its 
Opinions and Review staff at a meeting at which Commissioner 
Mack was not present and did not participate. In view of the 
fact that the decision had already been made without Mack's vote, 
does his participation in the subsequent order adopting this de­
cision without modification require that it now be set aside? 
The only criticism of Public Service's qualifications in the Com­
mission's decision is based on its unsuccessful attempt to retain 
Whiteside" The Examiner found no actual agency relationship 
between Public Service and Whiteside and he held that Public 
Service did not know of the financial relationship between White­
side and Mack. (Initial Decision, p. 120) Whether this tenuous 
connection on Public Service's part with the misconduct of Com -
missioner Mack justifies setting aside its grant is another sub­
stantial issue to be decided on this appeaL Under the Commis­
sion's recommended procedure, it would never be heard by this 
Court. 
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award to Lo Bo Wilson, Inco , be reconciled with the public interest. 

L. B. Wilson, Inco , was admittedly the least qualified of the four 

applicants in this proceedingo 

In its original decision of February 8, 1957, the Commission 

found Wilson to be "competitively weak in several significant elements 

of comparison and o 0 o not equal comparatively to the other applicantso " 

(R. 7783 o ) 3l/ This conclusion was made on the basis of a record which 

is now six years old and there is nothing in that record which would 

support any inference that Wilson is any better qualified today. The 

only expression of more recent date with regard to Wilson's ability to 

operate a television station is Senator Smathers' remark that since the 

application "was inextricably bound up o o o in the personality and 

ability" of Lo Bo Wilson, who had since died, this application would 

"fall of its own weighL 32" / 

~/ Examiner Sharfman, whom no one has accused of improper conduct, 
recommended against a grant to Wilson and Wilson had been able to 
persuade only one Commissioner, Hyde, that this recommendation 
should be ignoredo It is significant that Commissioner Hyde is the 
only one of the Commissioners voting to award the channel to Wilson 
who was a member of the Commission when the orders at issue here 
were made. If the other members voting for Wilson had any knowl­
edge of the reasons which impelled the other Commissioners to vote 
against Commissioner Hyde's original position, it was clearly not 
obtained from any consideration of the arguments made on the ex­
ceptions to Examiner Sharfman's Initial Decision. These Commis­
sioners, Ford and Cross, did not even hear those argumentso The 
only remaining Commissioner, Lee, who did participate in the original 
proceeding, disagreed with Commissioner Hyde as to the propriety of 
the award to Wilsono This disagreement emphatically underscores 
the need for a fresh consideration of the comparative merits of ap­
plicants before an award of this valuable public resource is made to 
any applicant. 

32/ Letter dated March 5, 1958, from Senator Smathers to Hono Oren 
Harris, supra, footnote 240 
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L. B. Wilson, Inc. , itself did not have enough faith in the record 

it made at the comparative hearing to file an appeal from the Comm is -

sion's decision of February 8, 1957. Yet this is the applicant to which 

the Commission has assigned the responsibility of providing television 

service for the Miami area. 

The Commission recognizes the infirmity of its own decision. 

It admits the dubious validity of its award to Wilson by this "type of 

award by default" and it therefore suggests that it may make another 

award after four months of operation by Wilson. 

The Department of Justice previously recommended that in the 

event the Commission disqualified three out of four applicants in this 

proceeding, ''it would be appropriate for the Commission to make timely 

application to the Court of Appeals for an order pursuant to §402(h) of 

the Communications Act that additional parties be permitted to file ap­

33
plications for Channel 10 in Miami. / However, instead of applying 

to this Court for authority to set aside its existing grant and to reopen 

the record so as to admit new applicants, the Commission purports to 

award the channel ipse dixit by the simple process of elimination of 

existing applicants. 

Nowhere in its decision of July 14 or its Report to this Court 

does the Commission disclose its intentions with regard to Channel 10 

at the expiration of Wilson's four-month license. The Commission does 

33/ Opposition of the United States to Petition of North Dade Video, Inc. , 
for Modifying of Procedures and Other Relief. See also FCC's 
denial of Elzey Roberts' Application for Leave to Intervene in this 
proceeding on the ground that such application was premature until 
the Commission reported back to this Court and until this Court made 
the necessary determination under § 402(h). Supra, p. 8. 
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not state whether or not it intends to open the channel for a comparative 

hearing of new applications at that time. Considering the importance 

of its decision and its impact upon the matter at issue in this appeal, 

"the Commission's utterances in support of its action are indeed 

laconic. " 34/ It~ silence on this point is particularly surprising in 

view of this Court's decision in the Community Broadcasting ca.se, 

supra, in which the Court held, as recently as February 8th of this 

year, that "the grant of temporary authority to one of several compet-

ing applicants before there has been any hearing is pregnant with danger 

to truly comparative consideration" because such a grant "has an in­

" 3 5/evitable tendency to discourage competitors for construction permits. 

The Court recognized in its opinion in that case that where a com -

munity stands to lose an existing service, the public interest may in 

some circumstances overbalance these disadvantages. But in this case 

no criticism has been heard on the quality of Public Service's existing 

operation. In fact, the Commission has previously pointed out to this 

Court that Public Service's television station ''has been built and put into 

operation at considerable expense and, more important, the public is 

presently enjoying a valuable television service from this operating sta­

tion.'' It recognized that "it would clearly be unfortunate .... to re­

quire the precipitate termination of this valuable existing service." 361 

Yet the Commission now purports to order this. existing service off the air 

34/ Community Broadcasting Co., Inc. v. FCC, 274 F. 2d 753 (Nos. 
15313 and 15314 in this Court, decided Feb .. 8, 1960.) 

35/ 274 F. 2d 753, 758. 

36/ Reply and Answer of Federal Communications Commission re Motion 
to Remand filed herein on April 11, 1958, pp. 9-10. 
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on September 15, 1960, before this Court may consider the propriety of 

the Commission's Order. 

Under the procedure which the Commission now proposes, the pub-

lic will not only lose this valuable existing service but it will suffer from 

the disruption of service caused by a changeover from Public Service to 

Wilson, and a subsequent changeover to a third holder of temporary au­

thority, all before this Court is given the opportunity to hear and decide 

these appeals. 

CONCLUSION 

The Commission's purported action removing Public Service from 

the air before this Court can determine whether its authority should be set 

aside cannot be reconciled either with due process or the public interest. 

Short-cutting or obliterating constitutional and statutory requirements 

does not restore public confidence in the Federal Comm uni cations Com -

mission's processes but merely compounds the original defect in its pro­

cedures which necessitated this remand. Public Service therefore respect­

fully requests that this Court (1) direct the Federal Communications Com­

mission to vacate its purported final order of July 14, 1960, and to transmit 

to .this Court forthwith the record of its hearings on the supplemental issues 

remanded by this Court's order of April 17, 1958; and (2) direct the parties 

to file supplemental briefs addressed to these supplemental issues within 

a specified time. 

Respectfully submitted, 

PUBLIC SERVICE TELEVISION, INC. 

By /s/ Norman E. Jorgensen 
Norman E. Jorgensen 

By / s/ William I. Denning 
William I. Denning 

Attorneys for Public Service 
Dated: August 12, 1960 Television, Inc. 
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CERTIFICATE OF SERVICE 

I, Norman E. Jorgensen, hereby certify that on this 12th day of 

August, 1960, I mailed true copies of the foregoing Motion to the following: 

Paul Ao Porter, Esq. 
1229 19th Street, No W. 
Washington, Do C. 

Counsel for WKAT, Inc. 

Harold L. Russell, Esq. 
825 Citizens & Southern Bank Building 
Atlanta 3, Georgia 

Counsel for Eastern Air Lines, Inc. 

Paul M. Segal, Esq. 
816 Connecticut Avenue, No W. 
Washington, D. C. 

Counsel for L. Bo Wilson, Inc. 

Daniel R. Ohlbaum, Esq. 
Department of Justice 
Washington, D. C. 

Attorney for the United States 

A. Harry Becker, Esq. 
Pennsy 1 vania Building 
Washington 4, D. C. 

Counsel for North Dade Video, Inc. 

John L. FitzGerald, Esq., and 
Max D. Paglin, Esq. 
Federal Communications Commission 
Washington, D. C .. 

/s/ Norman E. Jorgensen 
Norman E. Jorgensen 
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Before the FCC 59-184 
FEDERAL COMMUNICATIONS COMMISSION 

Washington 25, Do C. 69947 

In re Applications 

WKAT, INCo 
Miami Beach, Florida 

L. B. WILSON, INC. 
Miami, Florida 

NORTH DADE VIDEO, INC. 
Miami, Florida 

PUBLIC SERVICE TELEVISION, 
Miami, Florida 

For Television Construction 
Permits (Channel 10) 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

INC. ) 
) 
) 
) 
) 

DOCKET NO. 9321 
File Noo BPCT-399 

DOCKET NOo 10825 
File Noo BPCT-1645 

DOCKET NO. 10826 
File Noo BPCT-1685 

DOCKET NO. 10827 
File No. BPCT-1792 

MEMORANDUM OPINION AND ORDER 

By the Commission: Commissioner Lee absent; Commissioner Craven 
not participating. 

1. The Commission has before it for consideration a Petition 
for Modifying of Procedures and Other Relief filed December 24, 1958 
by North Dade Video, Inc. (North Dade); a response thereto filed Decem­
ber 31, 1958 by WKAT, Inco; oppositions to the North Dade petition filed 
by the Commission 9 s Office of the General Counsel (General Counsel), 
the Attorney General of the United States (Attorney General) and Public 
Service Television, Inc. (Public Service); a reply filed January 9, 1959 
by North Dade to the oppositions of the General Counsel, the Attorney 
General and Public Service, and comments of Lo B. Wilson, Inc. filed 
January 12, 1959. 

2. This proceeding was initiated pursuant to an Order of the 
Court of Appeals for the District of Columbia Circuit issued April 17, 
1958 granting a Motion to Remand filed by the Commission. The Order 
directed the Commission to proceed "forthwith" to hold an evidentiary 
hearing "concerning [the] possibility that the award heretofore [made] 
may be void ab initio or voidable and that a party, or various parties, 
may be disqualified by reason of misconduct to receive an award of a 
television construction permit .... " and "report its findings of fact 
to this court and recommend to this court such disposition of these 
appeals as seem to it necessary or desirable in view of its findings of 
fact. " 1/ The Court's order provided that ". . . in connection with that 

1/ WKAT, Inc. appealed from the Commission's decision and the Com­
mission's order denying petitions for reconsideration filed by North Dade 
Video, Inc. and L. B. Wilson, Inc. ( Continued on next page.) 
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hearing the Commission shall make, at least in part, but not limited to, 
findings of fact on such issues. On May 28, 19 58 the Commis-0 0 0 " 

sion issued its Order setting the matter for hearing on the issues set 
forth in the Courtv s remand order The Examiner's Initial Decision0 

was issued on December 1, 1958, exceptions to the Initial Decision 
have been filed and the matter is now scheduled for Oral Argument 
before the Commission en bane on April 23, 1959. 

30 The North Dade petition urges the Commission to make a 
final disposition of the four pending applications in this proceeding at 
the same time that it considers the issues included in the further hear -
ing pursuant to the order of remand issued by the Court of Appeals. It 
argues·that "assum'ingi, and we must, that the grant to PubHc Service 
would be set aside, it will be necessary for the Commission too • 0" 

make a final disposition of this proceeding at some future date unless 
the procedure which it suggests is adopted; that no matter what conclu­
sions the Commission may ultimately reach in the final resolution of 
this case, no interest can be adversely affected by having that conclu­
sion adopted at the same time as the issues in this further hearing are 
resolved and that all of the parties will benefit and the public interest 
will be best served by resolving the question raised in this proceeding 
as expeditiously as possibleo The Attorney General and the General 
Counsel take the position that there may be a serious question whether 
the remand order of the Court of Appeals authorizes the Commission 
to go beyond precise issues there designated and that, apart from the 
question as to the Commission 9 s power to broaden the issues, the North 
Dade proposal would unnecessarily delay the promptness of decision on 
remand issues which the remand order, as well as the public interest, 
demand. Public Service opposes the petition on the ground that while 
the Commission was not limited to issues suggested to it by the court 
it nevertheless limited the hearing to the minimum issues contained in 
the court¥ s remand order and, accordingly, in the absence of a timely 
request for modification or enlargement of the issues, the only proceed­
ing pending before the Commission is limited thereby and that the ques­
tions propounded by the court must be answered and the pending court 
appeals resolved before any further proceeding may commence looking 
toward the possible award of a construction permit for Channel 100 In 
reply North Dade claims that its request is not inconsistent with the 
court's order; that the arguments of the General Counsel overlook the 
fact that the court's order provided that "in connection with the hearing 
the Commission shall make, at least in part but not limited to, findings 
of fact" on such issues and that this language and the court's subsequent 
order on the Commission's petition for clarification 2/ were intended to 
leave the Commission free to adopt such procedures as it might deem 
appropriate for the disposition of the comparative proceeding. 

1/ Continued - Eastern Airlines, Inc. has filed an appeal from the 
Commission's order denying in part its petition to intervene in this 
proceeding.
V A Petition for Clarification was filed by the Commission on April 
30, 1958 and was denied by the Court on May 12, 1958 on the grounds 
that the petition indicated a correct understanding of the procedures 
contemplated by the Court. 
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5. In our judgment the remand order of the Court of Appeals 
does not authorize an expansion of this proceeding beyond the issues 
set forth therein, i.e. (1) "whether the prior award in this proceeding 
"may be void ab initio or voidable, " and (2) "whether a party, or vari­
ous parties, may be disqualified by reason of misconduct to receive an 
award ... ". The court specifically retained jurisdiction of the appeals 
from the Commission's decision in this proceeding and directed the 
Commission to "report its findings ... and recommend to [the] court 
such disposition of these appeals as seems to it necessary or desirable 
in view of its find in gs of fact. " While the court approved the Comm is -
sion' s interpretation of the above language, set forth in its Petition for 
Clarification, ''o .. as authorizing the Commission, in the light of such 
basic findings as it might make, to reach ultimate findings or conclusions, 
subject to judicial review, as to whether the grant should be set aside 
. . . and also as to whether one or more of the parties should be dis­
qualified from further comparative participation in the proceeding . . . " 
we find no indication that the court intended to authorize the Commission 
to take final action on the pending applications in this proceeding at the 
same time that it considers the issues set forth in the remand order,, 

6. However, even assuming that the Commission has authority 
to adopt the procedure suggested by North Dade we believe that such a 
procedure would unnecessarily delay a prompt resolution of the remand 
issues required by the court's remand order. In our view the determina­
tion as to the further procedures to be followed in this proceeding and, 
ultimately, the final disposition of the pending applications will be ex­
pedited by limiting this proceeding to the issues set forth in the court's 
remand order. Consideration of the comparative qualifications of the 
applicants at this stage would unnecessarily complicate the proceedings 
and would delay rather than expedite an ultimate conclusion to this pro -
ceeding. 

In view of the foregoinK IT IS ORDERED, That the above -
described petition of North Dade Video, Inc. IS DENIED. 

FEDERAL COMMUNICATIONS COMMISSION 

(SEAL) 

Mary Jane Morris 
Secretary 

Adopted: March 4, 19 59 

Released: March 5, 1959 
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January 20, 1959 

Mr. Jahn C. Doer£er, 
Chai r.n.1an 
Jfedcira.1 CommU1llcatlom, Commisaion 
Washinaton, D. C. 

Dear Mr. Chab.·n1an: 

I feel impelled to bring to your att-~ntion, a.nd that of your colleagues, 
a palpable error contained in th~ EJcaminor's Rep.::;;rt on the Greater 
Min.mi Area Channel 10 caae, 

I refer specifically to a finding of fact that I exerted improper 
influence in bohali of a.n applic:.t11t. 'rhls erroneotto co:iclumion with 
reopi?ct to my- conduct is un.just.ificd, and is not aupp~rt~d by the 
record nor the evldenco.I 
As you know, I hnve prevlcmoly diuclo~cd my full nctivltles ln connec­
tion with Uit.!! Ch<.;.n11cl 10 matt:cx- in a stntement which I oubn1itted to 

the :3ubcommittee on Le3isbtivo Ovt3rsiaht of the Hou:;c Committee on 
Interotat,~ and. Foreign Comrt1crce. I am attachin,a hc1·oto a copy of 
this a tak.iment for your conv<mit.mcc. 

This rnutte.n• was never diocussed by me in any rnanner with any 
mcxnbcr of your CoL"'lrnh.rnlon. now oltting, nnd yc.,u Conuniosioners are 
ill th,;, biest position to lmov1 the truth d. this assertion. Nor can lt be 
inferred by a.11yreaoonuble or dir:.iintcrested pertJon thut the two casual 
convcrsation5 whlch I had with form.er Cornmlr:iaioncr Mack'(aalutty- .. 
recouiited in the o • e;,ment which I submitted to the Hou.8a Subcomn1lttee) 
lw.d evt;n th<.!1·emotost effe•-::tof exertitl-. or nttemptin~~ to c,:ert any 
bulu,~:11c m n ehal o any applicant in tbe , 1anne caoe. 
l'hi.;ro ls no teatin'lony on the pa.rt of former Con1misaio111.)r Mack 
th:1t th,~ c:on.versationa I had wlth him were designed to ncco1np1ish 
auch a purpose. 

Jud;Je Horace Stern's finding with :respect to me lri baaed aolely upon 
con}'.Jcture and su~picion. Your attcmtion la invited to Page 6 of the 
rep:.J1·l whore ho 1:1tatcs: 
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uone would have to be quite naive to accept aa (·( 
a f- ct that they urged him only to decide! the case on. 
tb.o me1•1ts, **************". 

Insofar aa this atatement refer• to me, I respectfully submit that lt 
11 .an. .unwarranted, unsupported and patently erroneou.a conclusion 
on ,his part. It la based (by his own words) upon hla aaawnptlon. 

It la n elem.entu.r but aalu.tazy principle ,of :la-w ,~t mere •uapiclon 
aa to what may be. ,or may not .be, in the mind oi another cannot be 
made substitute .for evidence upon which to pz-.-edicato finding ol 
f ct. It appears obvious to me that Judge Ster.a unfortunately, 
wiconsclously and unwittingt-r departed from thia. sound Jucllcla,l 
concept, and in ao doing irnp.roperly refiecta -u.poa. n1y condu.c.t. 

l au.bmit that Judge Stern' a finding with respect to my actlvltlea l• 
wholly unjustified, and I sincerely trust that you and the member• 
of your Commission, upon consideration oi all· the 1acts and cir­
cumstances. will correct tho record accordinglJ .. 

A copy of this letter, together with a copy o1 the atatemen.t which I 
submitted to the Su.bcommittee, is being transmitted to other members 
.of the Com.iniaaion. 

Slncerel y your•• 

George Smathers. USS 

OS:Jo:L 
Eu.cl. 
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Honornblc On'n HDlT'L:-.i, Chairman 
Committee on I1.1tc:rstatc and Foreir;n Commerce, 
House of RepreDcntativea, 
Washington, D.C. 

Dear Mr. Chairman: 

In the light of the fact that my name, among oLheru, has been 
injec~ed by certain witnesses who appeared befoi~e your Cammittec in 
connection '11th hearings betng held relati1ig to alleged irregularities 
in l~ederal regulatory agencles J ! am taking this opportun:l ty to inform 
your Committee of all pertinent facts within my knowledge relating to the 
award of Channel 10 in Miami to a subsidiary of National Airlines. 

First, let me discuss my connection with the L. 13. Wilson estate. 
I became acquainted with Mr. L, B, Wilson shortly after he mov~d from 
Ohio and took up residence at ~liami Beach, Florida, where he bought a 
home on North Bay Road and became active in community affairs. One day, 
the elate of which I cannot recall, he came to me and asked if I would 
agree to serve as Executor of his estate. He told me that, under the 
provisions of his existinG will, the late Senator Robert Taft was named as 
Executor of his estate. He said further tL.at he had an affection for and 
high estimation of me and was an.xious, therefore, that the will be redrafted 
and that I be named as Executor. I advised Mr. Wilson that I would under­
take thi.c assie;nment with the understanding that he get a bank to act as 
co-Executor, since, in the event of his death, I would not be able to give 
sufficient time to the details involved in the administration of the 
estate. I further advised Mr. Wilson that it was my judgment that he would 
out-live me by at least ten years, because at the time he was a vigorous 62 
years of age, and that actually I should be making him Executor of my 
estate, for undoubtedly he would outlive me. 

The will was drawn and executed on September 237 1953, and I was 
nc1.med co-Executor, along with his regular bank, the Miami Beach First 
National Bank. 

Approximately five months thereafter I learned that Mr, Wilson 
was an applicant before the Federal Communications Co1mnission for a 
television license at Miami. Upon learninc; this I wrote to Mr. Wilson, a 
copy of which letter is attached, stating that in the light of.his becoming 
an applicant in a matter before the Federal Communications Commission I 
thought it best that he re-draw his will and drop me as an Executor. I had 
no further contact with Mr·. W:Llson \.Ultil I learned of his sudden death in 
October, 1954, at uhich time I discovered he had not changed his will and 
that I was, in fact, a co-Executor of his estate. 

Mr. Wilson was an attractive, dynamic· and able individual. He had 
made n great success of his various business enterprises. It was clear 
to me that any consideration given to his application for a television 
:u cr;;nri0. at Mlami \Tas inextricably bound up in his mm personality and 
uhi.li t.y. Now that he was decear3ed it ·was my personal opinion that his 
:i.pp.l.icution would fn.11 of its own Heiaht. I so advised the beneficiaries 
nJ' Mc. \·/iloon' s estate since as co-Executor I was desirous of promptly 
v1.i1,di1ig up the affairs of the estate. However, it was felt by the bene­
l'i c:Ui.des tliat in the ol.'derly administration of the estate it would be 
I,· ·t Lcr Lo allow the matter to proceed to final adjudication. I took no 
J,,i1: L vihatnoevcr in nny of the proceedings before the Federal Com-
n1u1l.l catiorrn Commission, nor(ncxt page) 
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did I contact any of the Commissioners nor anyone connected with th~ Commission 
with reopect to this matter, except ao follows: 

(1) In the fall of 19~5at the University of Florida Homecoming lj
festivities held at Gainesville~ ~lorida, I happened to meet Commissioner~' 
Mack at a large party given a mutual -friend. I had a convei"sation withby 

him and my best recollection is that he told me of the extreme complexitiea 
of the problems with which he was c6nfronted as a new Federal Cornmunicatione 
Commissioner. During this casuai discussion the situation involving 
Channel 10 cana up. Frankly, I do not. remember whether he brought it up or if 
it was I who mentioned it> but irl atiy event I definitely got the impression 
from Commissioner M.dck that he was not going to participate in the decision 
on Channel 10. 

(2) The only other time the matter was raised was when I was in­
vited by Mr. Mack to visit his office, which I had not previou~ly done. His 
invitation was strictly of a social nature and I accepte4. To the best of 
my recollection I went over to his office in the late fall of 1956. In the 
course of our conver1mtiou, I e tated to Commissioner Mack that I hoped a \ \ 
decittoa eottld be made in the Channel 10 case in the ver near future because 
we - nx s . . W lson estate and that was one o v 

matters that had to be disposed of before the estate .could be closed. My 
best recollection is that he told me it would be decided very shortly and that 
his vote would be·one which would not be pleasing to me. Exactly what his 
words were I have no specific recollection, but that was the impressiongeneral 

conveyed to at that time.me 

The above two instances were the only times that the matter of 
Channel 10 was dis6ussed by me with anyone connected with the Fed~ral Communica­
tions Commission in any manner whatsoever. 

II. 

I would now like to. clarify the record with respect to my connection 
with the appointment of Mr. Mack to the Federal Communications Commission. 

While I have known Mr.rRichard Muck for approximately 25 years, I 
have never had any close personal association with him .. He was appointea to 
fill a vacancy on the Florida Public Utilities Commission in 1947by the 
then Governor Millard Caldwell, and thereafter he was elected by the people of 
Florida in his own right to succeed himself on two occasions. 

itir. Mack was first called to my attention as a prospective Federal 
official in 195l by Mr. Arthur Milam of Jacksonville, one of Florida's 
most respected and able attorneys in a letter he wrote to Senator Holland 
and me. On the strength of that letter and other endoraements in his behalf, 
one of which came from the Southeast Association of Public Utility Commis­
sioners, I joined in letters to the then President recommending Mr. Mack 
for nppointment to the ICC, FCC or FPC. Mr. Mack, as well as his wife,came 
from highly respected Florida families. 

I heard nothing more about Mr. Mack until my return from a trip to 
South America in November, 1954, when I was told that Governor·Sherman Adams 
tiad called me and wanted me to call him at the White House. I returned this 
cull and Governor asked me about my position with respect to Mr. Mack,Adams 

wl1om he stated the President was considering for nomination as a member of 
the~ Federal Communicn.tions Commission. I told Mr. Adams that everything I 
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knew of Mr. Mnck wac ,__,vJd w.1d U,ut I wo11ld jcin in Ll11:? Ct'tdori:r:.rncnt CJ.:: ld.m for 
the nppotntment if the President de:dred to nom.inate him. fu: your Co:nndttee 
well knows, all Pre~idential appointments ore Bubject to ~n F.B.!. character 
investigation. I would assume that such an inveutigation dinclosed nothing 
of an unfavorable nature us to Mr. M1ck' s character Eince the Presid_ent saw 
fit to send his nomination to the Senate on Mo.y 25, 1955. Subsequently, 
on June 16, 1955, Mr. Mack appeared before the Senate Interstate and Foreign 
Commerce Committee, of which I am a member, to make an appearance and statement. 
At that time, I introduced him ~o the Committee and save him my full endorse­
ment, as did my colleague, Senator Holland. It is my understanding that the 
statements that both Senator Holland and I made at that time are already a 
purt of the record of your hearings. This is the extent of my activities in 
connection with the consideration and appointment of Mr. Mack for membership 
on the Federal Communication Commission. 

III. 

In addition to the foregoing there have be~n what I consider to be 
reckless and irresponsible allegations made with respect.to my activities in 
connection with Channel 10. lLa the interest of truth and justice these should 
be dispelled. 

(A) In an affi~avit signed by Mr. Frank Katzentine and also in his 
oral testimony, it is stated that I called Mr. Katzentine on the telephone 
and told him I thought he and his group were better qualified to receive 
the Channel 10 grant than was National Airlines, and tLat I told him he oug'h'L 
to find out where Commissioner Mack stood. Mr. Kcttzentine"furtber stated that 
he·asked me who were Mr. Mack's friends and that" I then gave him the names of 
Mr. Perrine Pdlmer, Mr. Thurman Whiteside and Mr. Wil'iiam Gaither. 

I did bave a telephone conversation with Mr. ;Frank Kc.;1.tzentine. My 
best recollection is that Mr. Katzentine called me when I was out of the office 
and that I was returning his call. I have no distinct remembrance of having told 
him that I thought he was more qualified than National Airlines, although it 
is entirely possible·that I said tten, as I believed then and believe no~that 
an airline recently off Federal subsidy, regulated by one agency of the 
Federal government, had no business operating a television station, which is 
also a quasi-public utility and subject to the regulation of a different 
Federal agency. It is too difficult to determine when an airline subsidy 
might be used for the operation of a television station, and it put Federal 
reculatory agencies in conflict with each other. So it might well have been 
that, for this reason, I did state to Mr. Katzentine that I felt- hts applica­
tion should receive consideration over that of National Airlines. 

I do recall that during the course of our conversati6n the que~tion 
of Mr. Mack's friends cane up. I remember telling Mr. Katzentine that I 
thought Mr. Perrine Palmer was e good friend of Mr. Mack's. I also mentioned 
Mr. William Gaither. But I am certain that I did not mention the name of 
Mr. Thurman Whiteside, because until this investigation got underway, I, 
frankly, did not know that Mr. Whiteside and Mr. Ma.ck were close personal 
friends. 

(B) With respect to the unsupported accusations of Mr. Baker: 

(1) On page 5 he stated that Mr. Katzentine visited me in 
my .office in May of 1953, 

https://respect.to
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I am certa.i.n thnt at 110 time have I t:.1lked to Mr. Katzentine in my 
office since the question of Chunnel 10 tolevluion liccnGc bus been in 
existence. I am advised that Mr. KaLzent.ine came by my office when I was 
out und thnt he visited with Mr. John J. O'Keefe, my LeGlslatlve 1.ssistant. 

Mr. O 'Keefe advised me of the converrmtion he had wHh Mr. Kati.entine 
and stated that Mr. Katzentine wanted help to insure that the Channr:.'l 10 
matter be decided on its merits~ No action was taken by me as a result of 
what Mr. O'Keefe stated to me. 

(2) On Page 8, in the fourth paragraph of Mr. Baker's 
statement, he says that I "admitted" to National Airlinea that Captain 
Rickenbacker had talked to me about the National Airlines application for 
Channel 10. Mr. Alexander Hardy of National Airlines also testified before 
this Committee that I told him of a conversation which I had with Captain 
Rickenbacker about the same matter. Both of these statements 1lre 'completely 
without foundation and totally false. 

Mr. Baker's statement ·in his original letter to your 
Committee that I bad some personal interest in this matter other than as 
co-F..xecutor of the L.B. Wilson estate, is without foundation and completely 
false. 

(3) With respect to Mr. Baker•~ statement that "there can 
be no question that Senator Smathers was actively working to influence the 
decision adverse to National ff*", I state that such charge is without 
foundation and completely false. 

Mr. Baker has further charged in the same paragruph of his 
statement that I have exercised undue influeuce with the Civil Aeronautics 
Board against National Airlines in the past. 

I presume this allegation arises from the following: 

(a) Mr. Baker has had a stormy career with his 
airline. Late in 1948 and the early part of JQ49, his pilots were out oL 
a long strike which was not settled for almost a year. At that time I wae 
a member of the House of Representatives. My District included the cities 
of Miami, Miami Beach and Key West, all points served by the National 
Airlines. I was importuned by the citizens of my District, who were most 
anxious to have flights back in operation before the win.ter tourist s.eason 
began, to assist them in getting this service reactivated. The Airline 
Pilots Association also asked me to intercede in this matter in efforts to 
get the controversy mediated by the National Mediation Board. (Labor 
relations on the airlines are governed by the Railway Labor Act and 
mediation is the essential feature of that law as distinguished from the 
National Labor Relations Act.) This I did, as a Representative of this 
District, and over Mr. Baker's strenuous objection. The strike was finally 
settled only after much bitterness and much economic loss to the community 
by reason of the lack of operation of the airline during the tourist season. 

(b) Another instance occurred in 1954, at which 
time the County Commission of Monroe County, wherein the city of Key West 
is located, endeavored to expand its airport facilities. The Commission 
sought to help finance the expansion by increasing the landing fees, As a 
result of this action, Mr. Baker stopped all flights to Key West and re­
fused to meet or talk with the Commissioners for quite some time. 
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'rlw Cornmirrnioncr:J eventually appr~:ilecl to me. The 
oction of Nntional Airlines lrnd a part:i cularly l1urmfu] effect upon Key 
West for the rea:.:011 that they bud no rnill·ond FJe.rvlcc: nnd cCJntinued airline 
service was eriecntinl for the touri.st buciner::). I (~ndeavo;red to get 
Mr. BAker and the Commissioners together in an effo1·t to settle the 
dispute. 

A meeting WA.S held in my office at which 
~ 

Mr. 136iker 
and Mr. Hardy were present. The meeting, frankly, was without success. 
The attitude of Mr. Baker waa so overbearing and abusive that I invited 
him to leave my office 6n a permanent basis, Finally, after some time 
during which the people of key West continued to suffer lack of service, 
I appealed to the Civil Aeronautics Board for relief on the ground that a 
certificated airline could not summarily ceaue all certificated operations 
just because of a dispute with a local County Commission. Lwas given no 
assistance there. 

I· then appealed to the Post Off ice Department on 
the ground that, a certificated airline could not summarily breach its 
contract to deliver the mail without prior notice. The Post Office Depart­
ment undertook an examination of the matter - and on March 22, 1954, wrote 
a letter to Mr. Baker advi.s in6 him thnt he must resume his flights or 
suffer government penalty. Eventually a written "modis operanti" was 
worked out and flights were resumed but·Mr. Bciker continued to bitterly 
resent my efforts to be of assistance to· my con2tituents in Monroe County. 

(c) The third instance that comes to mind where 
Mr. Baker resented my efforts, occurred this last fall. Once a~ain 
Mr. Baker's airline came to a stop because of a strike with his ticket 
agents. In October I was at a meeting of the representatives of Key 
West and Monroe County wben it was called to my attention that these areas 
were again suffering by reason of the lack of airline service. Naval 
personnel at the .Key West Naval base were greatly inconvenienced and the 
tourist season, which is of such importance to the economy in that area, 
was suffering. The only transportation available was by car or bus over 
the overseas highways. 

When these pleas for assistance were made to me 
I called the Civil Aeronautics Board offices in Washington. I talked 
with Commissioner Louis Hector. I asked him if there were any procedures 
where a community such as Key West which is completely isolated and 
without adequate transportation could be eerved by another airline when the 
certificated airline designated to serve the city e1.ther refused to fly 
or was not able to fly because of a prolonged strike. I was advised thut 
there was such a procedure and that if the officials of Key West and 
Monroe County would draw up a temporary emergency petition to the Civil 
Aeronautics Board stating the case and the necessity for immediate air 
service, the Civil Aeronautics Board would take the matter under considera­
tion. 'I1his was done and shortly thereafter the Civil Aeronautics Board 
granted to Mackey Airlines a temporary certificate to fly from Miami to 
Key West during the time the National Airlines planes were grounded as a 
result of the strike. 

Mr. Baker learned about my participation in this 
matter and I was informed that he wai:: resentful about it. My poi:;ition 
has been, and Will be, not to allow Mr. Baker nnd his personal interests 
to deter me from my duty to serve the p1fulic of the State of Florida 

https://touri.st
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(4") Mr, BJker, 1n his t:L•! .:}111cnL en 1'11.~e9, rnnl~::-;;-rcfe:..·<2-,:1•.:eto a 
"secret ·meeting'· between Senntor ll'l:1gnu~,on, ar; Chairman of tl1e Iutc1·sto.tc 
and Foreign Commerce Committee of the Senate, and members of the Federal 
Communications Commission, at which time letters to the federal Communica­
tions Commission members from Florida's two Senators, Hollar~ and Sma{hers, 
in opposition to the c;rant of Channel 10 to the Public Service Television were. 
read. I never wrote such a letter. My~best recollection of the situation 
is that early in 1957, members of the Federal Communications Commission were 
called before the Senate Interstate and Foreign Commerce Committee in-connection 
with another matter. After the public hearing was concluded Senator Magnuson 
invited the members to confer with him and other members of the Committee 
in Executive Session with respect to this policy question, at wbicli time 
Senator Magnuson told the Federal Communications Commission members present 
of his concern over the policy of allowing an airline to run a television 
station. He asked that they get the views of the Civil Aeronautics Board 
before deciding the case. That was all that was said and the meeting quickly 
broke up. 

However, I would like to state that it has been·my belief all along 
that an airline> qualified to receive Federal subsidy, regulated by one 
Federal agency, should not own a television station regulated by another 
government agency. Such dual ownership of r1uasi-puhlic utilities would place 
one airline in an unfair competitive advantage over another. In addition 
it would be difficult to ascertain to what extent subsidy pay~ents to the· 
airline would be utilized in connection with the operation of such television 
or radio station. 

This is ·a complete explanation of my interest aud participation in 
the Channel 10 matter. 

Mr. Baker's many unsupported etatements based, not on his own knowledge, 
but on rumors and suspicions are reckless, irresponsible and generally false. 

Mr. Baker, in my judGment, is a desperate and troubled man, and 
while anxiously trying to hang on to some of his possessions, he is regrettably 
willing to smear and besmircl1 without regard for fact, truth or conrcience. 

If I can be of any further assistance to you, or your Coinmittee, 
I will be more than pleased to do so. 

With kind regards, I am 

Sincerely yours, 

Georce Smathers, U.S.Senator 

https://Iutc1�sto.tc
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February l6, l954 

(Dictat,ed February L2) 
Mr. L. B, Wilson 
5900 North Bay Road 
lv1iami Beach 40, Florida 

Dear Mr. Wilson: 

White in Miami this past weekend I wanted to discuss with you a problem 
of mutual concern. However, I had to leave sooner than I expected to go to 
Tampa and thereby missed the opportunity of visiting with you; hence this letter. 

Very·frank.ly, I feel highly honored that after the untimely passing of 
Senator Taft, who wae the executor of your will, you came to me and asked me 
to take his place as executor of your will. Indeed, I very much appreciate an 
opportunity to try and step into the shoes of a man of Senator Taft's cal.iber, and 
of course it was a source of pleasure and pride for me to have the confidence of 
a man of your ability and accomplishments. 

You will recall that at the time you asked me to serve, I asked you 
specifically if there was anything that you had in mind my doing as a Senator, 
which could prove embarraseing either to you or to me. You responded that 
there was absolutely nothing that you wanted from me as a Senator, I assured 
you that it had \been r(iy practice dudng eight years in the Congress to keep 
business and politics completely separated, that I had never used my Congres-

sional office to promote busineea or opportunity for myself, nor for rtnyone with 
whom I was connected in a business way. I am pleased that since these con­
versations with you, you have neither called me nor written me about inter­
ceding in anything in which you had an interest, For that I am indeed grateful. 

While in Miami last weekend, it came (to my attention that you were an 
applicant for a television station on a channel for which there are several other 
applicants, I have learned from past experience that United States Senators 
at·e called upon from time to ti.me by various applicants to intercede in then­
behalf when their cases finally come before the Federal Communications Com­
mission. However, it has been in the past and will continue to be my policy 
to take no part whatsoever in any such contests since the law invests in the 
Federal Communications Commission - a quasi-judicial body ... not only the right 
and duty but the sole responsibility lo determine which applicant can best serve 
public need and necessity, In view of the fact that· you are one of the applicants 
for Channel LO, and because I am anxious not to subject you or me to any 
criticism, I deem it wise to withdraw as executor of your will. 

After this contest has .been completely settled, if you are still of the 
opinion that you would like to have me serve as your executor, I can assure you 
that nothing would give me greater pleasure, 

With all good wishes; 
Sincerely, 

/s/ George Smathers 

https://Very�frank.ly
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