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May 20, 1968

Wage and price controls, in order to be effective, need to be 

imposed without forewarning the public.

. In April 1942, President Roosevelt by Executive Order created 

an office to impose controls and the record was a reasonable 

one.

. In January 1951, controls were imposed after a long period 

of public anticipation and it was difficult to ever make them 

effective.

There is no precedent for direct wage and price controls that 

are not contained in legislation.

. In October 1942, Congress enacted legislation following through 

on the executive action that had been taken earlier in the year.

• In 1951, Congress had acted in September 1950 to authorize 

the President to impose controls.

Under appropriate circumstances, the President’s powers under 

the Constitution and various statutes would be sufficient to:

. issue an Executive Order imposing controls and setting up 

an office to administer them;

. request legislation to specifically carry out the system of

controls.
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Imposition of controls by Executive Order without a request 

for legislation would:

. raise the possibility of the courts declaring the action 

illegal;

. make the system of controls less acceptable politically 

and to the public.

No present statute would in itself justify the imposition of 

controls.

. The Trading with the Enemy Act is the statute which comes 

the closest to providing this kind of authority, but would 

require a strained interpretation.

• Congress has declared that no statute is to be construed to 

provide this kind of authority (Moore amendment).

-9
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MEMORANDUM

THE WHITE HOUSE

WASHINGTON

February 1, 1968

FOR JOE CALIFANO

FROM Stan Ross

I have been looking into the experience of President Truman in imposing 
■wage and price controls in 1950-51.

The statutory provisions authorizing controls were inserted in the 1950 
Defense Production Act by Congress. Truman had requested some 
lesser, but vitally needed, economic powers (e. g. , establish priorities, 
allocate supplies, etc.) on July 19 (about 3 weeks after the war started). 
The insertion of the control authority delayed passage of the DPA until 
September 8. Truman twice had to send letters to Congress to keep 
the pressure on since he needed the other powers quickly.

Once the control authority was in the law, Truman was asked by the 
press at every opportunity when he intended to use it. Such questions 
became particularly embarrassing after China entered the war on 
November 28. Truman has been much criticized for waiting too long to 
use his authority.

On December 15, selective (mandatory) controls were imposed on some 
key commodities and fair (voluntary) standards were promulgated for 
other cases. On December 19, it was announced that if further action 
were taken, no sellers would be permitted to derive any advantage from 
price increases after December 1. On January 26, 1951, the general 
freeze order was issued. Selective controls and the voluntary restraint 
were not workable.

The general freeze used a base of the highest price of the period 
December 19 - January 25. It was not feasible to roll back prices to the 
December 1 levels, and the earlier announcement of an intention to do so 
was a great embarrassment. The people who had voluntarily complied 
were hurt, and those who did not were, in effect, rewarded.
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Wholesale prices rose 16 percent from June 1950 to February 1951, 
and consumer prices rose 8 percent. This created such great distor­
tions that administration of the controls, and adjustments of the freeze, 
wars always difficult.

A leading authority has summarized the situation as follows:

"The major lesson seems to be that it is better and easier 
to catch the price structure at a reasonable stage before it 
gets out of hand, rather than to let it get out of hand and 
then seek to restore it to some prior 'normalcy. ' Congres­
sional and business sentiments were much stronger against 
rollbacks than they were against an earlier imposition of a 
freeze. "

The control authority under the 1950 DPA^expire«J on July 31, 1951. 
Therefore, in a message on April 26, 1951, Truman sought a two-year 
extension and broader powers. The difficulties he encountered in 
securing this legislation-wa-s enormous, and the results were not satis­
factory to him.

The 1951 DPA Amendments Act contained numerous exceptions and 
special provisions that made the price and wage controls more unfair 
and onerous than they had to be. Truman made a Radio-TV appeal to 
the people on June 14, wrote a letter to Congress on July 4, and 
generally prodded. Nonetheless, Congress did not act until July 30, 
one day before the authority was to expire and too late for him to veto. 
On August 23, Truman sent up a message criticizing the 1951 DPA 
Amendment Act and calling for reform legislation. None was enacted, 
however.

The lesson here seems to be that broad authority for an extended period 
should be sought early when the emergency is persuasive to Congress 
and before business and labor lobbying reach^w full force.
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FOR JOE CALIFANO

FROM Stan Ross

January 31, 1968

Attachment
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January 31, 1968

Chronology of President Truman's Principal Actions 
on Outbreak of Korean War

1950

June 26 Statement on the violation of the 38th parallel in 
Korea.

June 27 U. S. air and sea forces ordered to give the Korean 
government troops cover and support.

June 30 U. S. airforce authorized to conduct missions in 
northern Korea wherever necessary, naval blockage 
of entire Korean coast ordered, authorization of 
supporting ground units.

July 8 Seizure of Chicago, Rock Island - Pacific Railroad 
to avert strike.

July 19 Special Message and Radio -TV address reviewing 
military steps, announcing increases in draft and 
call-up of reserves and National Guard, requesting 
additional appropriations of $10 billion, calling for 
economic controls and tax increases.

July 2 1 Letters to Agency Heads directing a review of 
government programs to support defense effort.

July 25 Letter to Chairman of Senate Finance Committee 
on need for increased taxes.

July 26 Special Message: The President’s Mid-Year 
Economic Report.

August 1 Letter to Committee Chairmen not to delay Defense 
Production Bill.

August 18 Letter to President of the Senate not to delay or 
confuse Defense Production Act.

August 25 Order taking control of the Nation’s railroads to 
avert strike.
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1950 (con't)

September 1 Radio-TV Report to the People reviewing military­
situation.

September 8 Defense Production Act signed.

September 9 Radio-TV address upon signing DPA to explain 
what was required domestically and push tax 
increase; voluntary restraint called for and 
records of prices and costs required to be pre­
served.

September 12 Louis Johnson resigns as Secretary of Defense.

September 13 Legislation submitted to permit General Marshall 
to serve as Secretary of Defense (passed Sept. 18).

October 15 Meeting with General Mac Arthur at Wake Island.

October 24 Address before United Nations General Assembly.

November 14 Letter to Committee Chairmen calling for excess 
profits tax (passed January 3, 1951).

November 27 Letters to Committee Chairmen recommending 
extension of rent control.

November 30 Statement commenting on entry of China into war 
(on November 28) and announcing supplemental 
request for appropriations. (Message delivered 
December 1).

December 15 Radio-TV Report to the People on the national 
emergency, calling for more taxes, announcing 
imposition of selected (mandatory) price controls 
and promulgation of fair (voluntary) standards in 
other cases, and establishing Office of Defense 
Mobilization.

December 16 Proclamation of National Emergency.
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1951

January 26 General Ceiling Price Regulation issued -- prices 
frozen at highest level of December 19 - January 25; 
wages frozen at January 25 rates. /Wholesale prices 
rose 16 percent from June 27 to February 6; consumer 
prices rose 8 percent from June 15 to February 15/

January 27 Memoranda urging Agency cooperation in enforcing 
price and wage stabilization orders.

February 2 Special Message recommending "pay as we go" tax 
program.

April 26 Special Message calling for extension and broadening 
of the DPA.

J une 14 Radio-IV Report to the People on the need for extend­
ing inflation controls.

July 4 Letter to the President of the Senate on the continued 
need for effective price, wage, and production 
controls.

July 30 Congress passes DPA Amendment Act due to expire 
July 31. (Signed July 31. )

August 23 Special Message criticizing DPA Amendment Act and 
calling for reform legislation.

September 20 Letter to the President of the Senate on the need for 
added tax revenue.
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1950

June 26

June 27
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July 8

July 19

July 21

July 25

July 26

August 1

August 18

August 25

I

Chronology of President Truman's Principal Actions 
on Outbreak of Korean War

Statement on the violation of the 38th parallel in 
Korea.

U. S. air and sea forces ordered to give the Korean 
government troops cover and support.

U.S. airforce authorized to conduct missions in 
northern Korea wherever necessary, naval blockage 
of entire Korean coast ordered, authorization of 
supporting ground units.

Seizure of Chicago, Rock Is land-Pacific Railroad 
to avert strike.

Special Message and Radio-TV address reviewing 
military steps, announcing increases in draft and 
call-up of reserves and National Guard, requesting 
additional appropriations of $10 billion, calling for 
economic controls and tax increases.

Letters to Agency Heads directing a Review of 
government programs to support defense effort.

Letter to Chairman of Senate Finance Committee 
on need for increased taxes.

Special Message: The President's Mid-Year 
Economic Report.

Letter to Committee Chairmen not to delay Defense 
Production Bill.

Letter to President of the Senate not to delay or 
confuse Defense Production Act.

Order taking control of the Nation's railroads to 
avert strike.



----------------------------------------------------------------- -

1950 (con*t)

September 1

September 8
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September 12
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Sctober 15

October 24

November 14

November 27

November 30.

December 15

December 16
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Radio-TV Report to the People reviewing military 
situation.

Defense Production Act signed.

Radio-TV address upon signing DPA to explain 
what was required domestically and push tax 
increase; voluntary restraint called for and 
records of prices and costs required to be pre­
served.

Louis Johnson resigns as Secretary of Defense.

Legislation submitted to permit General Marshall 
to serve as Secretary of Defense (passed Sept. 18).

Meeting with General Mac Arthur at Wake Island.

Address before United Nations General Assembly.

Letter to Committee Chairmen calling for excess 
profits tax (passed January 3, 1961).

Letters to Committee Chairmen recommending 
extension of rent control.

Statement commenting on entry of China into war 
(on November 28) and announcing supplemental 
request for appropriations. (Message delivered 
December 1).

Radio-TV Report to the People on the national 
emergency, calling for more taxes, acnnounoing 
imposition of selected (mandatory) price controls 
and promulgation of fair (voluntary) standards in 
other cases, and establishing office of Defense 
Mobilization.

Proclamation of National Emergency.
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1951

January 26 General Ceiling Price Regulation issued -- prices 
frozen at highest level of December_19 - January 25; 
wages frozen at January 25 rates. /Wholesale prices 
rose 16 percent from June 27 to February 64 conveafem 
prices rose 8 percent from June 15 to February 15/

January 27 Memoranda urging Agency cooperation in enforcing 
price and wage stabilization orders.

February 2 Special Message recommending "pay as we go" tax 
program.

April 26 Special Message calling for extension and broadening 
of the DPA.

June 14 Radio-TV Report to the People on the need for extend­
ing inflation controls.

July 4 Letters to the President of the Senate on the continued 
need for effective price, wage, and production 
controls.

July 30 Congress passes DPA Amendment Act due to expire 
July 31. (

August 23 Special Message criticizing DPA Amendment Act and 
calling for reform legislation.

September 20 .Letter to the President of the Senate on the need for 
added tax revenue.



February 1. 1968

FOR THE PRESIDENT

FROM Joe Califano

I met thia morning with Ramsey Clark to get his views on 
possible imposition of wage and price controls.

Ramsey1 s opinion was that there was no individual statute 
which authorized general imposition of controls, but that the 
basic constitutional and statutory powers of the Presidency 
taken together would justify imposition of controls on an 
emergency basis pending action by the Congress.

Ramsey's view would be that the circumstances would have to 
call for issuing:

-- a new proclamation declaring a state of national 
emergency;

— an Executive Order pointing out that the nation was 
imperiled and its economic well-being depended 
upon taking these actions; and

-- a message to the Congress to enact as soon as 
possible a statutory framework for continuing the 
controls which were being imposed on an emergency 
basis.

Given this view of the legal situation, Ramsey believed that 
present circumstances did not justify taking this kind of action. 
He believed that the threat to the country would have to be more 
apparent than at present. If this were not so, the Congress 
would not follow through with the necessary legislation.

SGRoss :pdf:2 /1/68



TITLE 50, APPENDIX.—WAR AND NATIONAL DEFENSE Page 9304§ 5

of the enemy or ally of enemy insurance or re­
insurance company in the custody or control of the 
alien property custodian, hereinafter provided for. 
or of the Treasurer of the United States, may make 
application for the payment thereof and may in­
stitute suit as provided in section nine hereof [sec­
tion 9 of this Appendix],

(b) During the present war, no enemy, or ally 
of enemy, and no partnership of which he is a mem­
ber or was a member at the beginning of the war, 
shall for any purpose assume or use any name other 
than that by which such enemy or partnership was 
ordinarily known at the beginning of the war, except 
under license from the President.

Whenever, during the present war, in the opinion 
of the President the public safety or public interest 
requires, the President may prohibit any or all for­
eign insurance companies from doing business in 
the United States, or the President may license such 
company or companies to do business upon such 
terms as he may deem proper. (Oct. 6, 1917, ch. 
106, § 4, 40 Stat. 413.)

References in Text
Proclamation of April 6, 1917, 40 Stat. 1654, and Proc­

lamation of July 13, 1917, 40 Stat. 1684, referred to 
in the text, are set out as notes under this section.

Transfer of Functions
Functions of the Alien Property Custodian and the 

Office of Alien Property Custodian, except those relating 
to property or Interest in the Philippines, are now vested 
in the Attorney General. See notes to section 6 of this 
Appendix.

Proclamation of April 6, 1917
40 Stat. 1654

Whereas, certain insurance companies, Incorporated 
under the laws of the German Empire, have been admit­
ted to transact the business of insurance in various States 
of the United States, by means of separate United States 
branches established pursuant to the laws of such States, 
and are now engaged in business under the supervision 
of the Insurance Departments thereof, with assets in 
the United States deposited with Insurance Departments 
or in the hands of resident trustees, citizens of the 
United States, for the protection of all policyholders in 
the United States;

And whereas, the interests of the citizens of the United 
States in the protection afforded by such insurance are of 
great magnitude, so that it is deemed to be important 
that the agencies of such companies in the United States 
be permitted to continue in business;

Now, therefore, I, Woodrow Wilson, President of the 
United States of America, by virtue of the powers vested 
in me as such, hereby declare and proclaim that such 
branch establishments of German insurance companies 
now engaged in the transaction of business in the United 
States pursuant to the laws of the several States are 
hereby authorized and permitted to continue the trans­
action of their business in accordance with the laws of 
such States in the same manner and to the same extent 
as though a state of war did not now exist; provided, 
however, that all funds of such establishments now 
in the possession of their managers or agents, or which 
shall hereafter come into their possession, shall be sub­
ject to such rules and regulations concerning the pay­
ment and disposition thereof as shall be prescribed by the 
insurance supervising officials of the State in which the 
principal office of such establishment in the United States 
is located, but in no event shall any funds belonging to 
or held for the benefit of such companies be transmitted 
outside of the United States nor be used as the basis for 
the establishment directly or indirectly of any credit 
within or outside of the United States to or for the 
benefit or use of the enemy or any of his allies without 
the permission of this Government.

Proclamation of July 13, 1917
40 Stat. 1684

Whereas, certain insurance companies, incorporated 
under the laws of the German Empire, hat e been admitted 
to transact the business of marine and war risk insurance 
in various States of the United States, by means of sep­
arate United States branches established pursuant to the 
laws of such States, and are now engaged in such business 
under the supervision of the Insurance Departments 
thereof, with assets in the United States deposited with 
Insurance Departments or in the hands of resident 
trustees, citizens of the United States, for the protection 
of ail policyholders in the United States;

And whereas, the nature of marine and war risk insur­
ance is such that those conducting it must of necessity 
be in touch with the movements of ships and cargoes, 
and it has been considered by the Government of great 
importance that this information should not be obtained 
by alien enemies;

Now, therefore, I, Woodrow Wilson, President of the 
United States of America, by virtue of the powers vested 
in me as such, hereby deciare and proclaim that such 
branch establishments of German insurance companies 
now engaged in the transaction of business in the United 
States pursuant to the laws of the several States are 
hereby prohibited from continuing the transaction of the 
business of marine and war risk insurance either as direct 
insurers or re-insurers; and all individuals, firms, and 
insurance companies incorporated under the laws of any 
of the States or Territories of the United States, or of any 
foreign country, and established pursuant to the laws of 
such States and now engaged in the United States in the 
business of marine and war risk insurance either as direct 
insurers or re-insurers are hereby prohibited from re­
insuring with companies incorporated under the laws of 
the German Empire, no matter where located; and all 
persons in the United States are prohibited from insuring 
against marine or war risks with insurance companies 
incorporated under the laws of the German Empire or 
with individuals, firms, and insurance companies incor­
porated under the laws of any of the States or Territories 
of the United States or of any foreign country and now 
engaged in the business of marine or war risk insurance 
in the United States, which re-insure business originating 
in the United States with companies incorporated under 
the laws of the German Empire, no matter where located.

The foregoing prohibitions shall extend and operate as 
to all existing contracts for insurance and re-insurance 
which are hereby suspended for the period of the war. 
except that they shall not operate to vitiate or prevent the 
insurance or re-insurance of, and the payment or receipt 
of, premiums on insurance or re-insurance under existing 
contracts on vessels or interest at risk on the date of this 
proclamation, and such insurance or re-insurance, if for 
a voyage, shall continue in force until arrival at destina­
tion, and if for time, until thirty days from the date of 
this proclamation.

§5. Suspension of provisions relating to ally of 
enemy; regulation of transactions in foreign ex- 

■ change of gold or silver, property transfers, vested 
interests, enforcement and penalties.

(a) The President, if he shall find it compatible 
with the safety of the United States and with the 
successful prosecution of the war, may, by proclama­
tion, suspend the provisions of this Act [sections 1— 
6, 7—39 and 41—44 of this Appendix] so far as they 
apply to an ally of enemy, and he may revoke or 
renew such suspension from time to time; and the 
President may grant licenses, special or general, 
temporary or otherwise, and for such period of time 
and containing such provisions and conditions as he 
shall prescribe, to any person or class of persons to 
do business as provided in subsection (a) of section 
four hereof [section 4<a) of this Appendix], and to 
perform any act made unlawful without such license 
in section three hereof [section 3 of this Appendix], 
and to file and prosecute applications under subsec­
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tion (b) of section ten hereof [section 10 (b) of this 
Appendix]; and he may revoke or renew such licenses 
from time to time, if he shall be of opinion that such 
grant or revocation or renewal shall be compatible 
with the safety of the United States and with the 
successful prosecution of the war; and he may make 
such rules and regulations, not inconsistent with law, 
as may be necessary and proper to carry out the 
provisions of this Act [sections 1—6, 7—39 and 41— 
44 of this Appendix]; and the President may exer­
cise any power or authority conferred by this Act 
[said sections] through such officer or officers as he 
shall direct.

If the President shall have reasonable cause to be­
lieve that any act is about to be performed in viola­
tion of section three hereof [section 3 of this Appen­
dix] he shall have authority to order the postpone­
ment of the performance of such act for a period 
not exceeding ninety days, pending investigation of 
the facts by him.

(b) (1) During the time of war or during any 
other period of national emergency declared by the 
President, the President may, through any agency 
that he may designate, or otherwise, and under such 
rules and regulations as he may prescribe, by means 
of instructions, licenses, or otherwise—

(A) investigate, regulate, or prohibit, any trans­
actions in foreign exchange, transfers of credit or 
payments between, by, through, or to any bank­
ing institution, and the importing, exporting, 
hoarding, melting, or earmarking of gold or silver 
coin or bullion, currency or securities, and

(B) investigate, regulate, direct and compel, 
nullify, void, prevent or prohibit, any acquisition 
holding, withholding, use, transfer, withdrawal, 
transportation, importation or exportation of, or 
dealing in, or exercising any right, power, or privi­
lege with respect to, or transactions involving, any 
property in which any foreign country or a na­
tional thereof has any interest,

by any person, or with respect to any property, sub­
ject to the jurisdiction of the United States; and 
any property or interest of any foreign country or 
national thereof shall vest, when, as, and upon the 
terms, directed by the President, in such agency or 
person as may be designated from time to time by 
the President, and upon such terms and conditions 
as the President may prescribe such interest or prop­
erty shall be held, used, administered, liquidated, 
sold, or otherwise dealt with in the interest of and 
for the benefit of the United States, and such desig­
nated agency or person may perform any and all acts 
incident to the accomplishment or furtherance of 
these purposes; and the President shall, in the man­
ner hereinabove provided, require any person to keep 
a full record of, and to furnish under oath, in the 
form of reports or otherwise, complete information 
relative to any act or transaction referred to in this 
subdivision either before, during, or after the comple­
tion thereof, or relative to any interest in foreign 
property, or relative to any property in which any 
foreign country or any national thereof has or has 
had any interest, or as may be otherwise necessary to 
enforce the provisions of this subdivision, and in any 
case in which a report could be required, the Presi­
dent may, in the manner hereinabove provided, re­
quire the production, or if necessary to the national 

security or defense, the seizure, of any books of ac­
count, records, contracts, letters, memoranda, or 
other papers, in the custody or control of such per­
son; and the President may, in the manner herein­
above provided, take other and further measures not 
inconsistent herewith for the enforcement of this 
subdivision.

(2) Any payment, conveyance, transfer, assign­
ment, or delivery of property or interest therein, 
made to or for the account of the United States, or 
as otherwise directed, pursuant to this subdivision 
or any rule, regulation, instruction, or direction is­
sued hereunder shall to the extent thereof be a full 
acquittance and discharge for all purposes of the 
obligation of the person making the same; and no 
person shall be held liable in any court for or in 
respect to anything done or omitted in good faith in 
connection with the administration of, or in pursu­
ance of and in reliance on, this subdivision, or any 
rule, regulation, instruction, or direction issued 
hereunder.

(3) As used in this subdivision the term “United 
States” means the United States and any place sub­
ject to the jurisdiction thereof: Provided, however, 
That the foregoing shall not be construed as a limi­
tation upon the power of the President, which is 
hereby conferred, to prescribe from time to time, 
definitions, not inconsistent with the purposes of 
this subdivision, for any or all of the terms used in 
this subdivision. Whoever willfully violates any of 
the provisions of this subdivision or of any license, 
order, rule or regulation issued thereunder, shall, 
upon conviction, be fined not more than $10,000, or, 
if a natural person, may be imprisoned for not more 
than ten years, or both; and any officer, director, or 
agent of any corporation who knowingly participates 
in such violation may be punished by a like fine, im­
prisonment, or both. As used in this subdivision the 
term “person” means an individual, partnership, 
association, or corporation. (Oct. 6, 1917, ch. 106, 
§ 5, 40 Stat. 415; Sept. 24, 1918, ch. 176, § 5, 40 Stat. 
966; Mar. 9, 1933, ch. 1, § 2, 48 Stat. 1; May 7, 1940, 
ch. 185, 5 1, 54 Stat. 179; Dec. 18, 1941, ch. 593, 
title III, § 301, 55 Stat. 839; Proc. No. 2695, July 4, 
1946, 11 F.R. 7517, 60 Stat. 1352.)

Codification
Words “Including the Philippine Islands, and the several 

courts of first instance of the Commonwealth of the 
Philippine Islands shall have jurisdiction in all cases, 
civil or criminal, arising under this subdivision In the 
Philippine Islands and concurrent jurisdiction with the 
district courts of the United States oi all cases, civil or 
criminal, arising upon the high seas" immediately pre­
ceding the proviso in subsection (b) (3) of this section, 
have been omitted on the authority of 1946 Proc. No. 2695, 
which is set out as a note under section 1394 of Title 22, 
Foreign Relations and Intercourse, and in which the 
President proclaimed the independence of the Philippines.

Subsec. (b) is also set out as section 95a of Title 12, 
Banks and Banking.

Amendments
1941—Subsec. (b). Act Dec. 18, 1941, considerably 

broadened the powers of the President to take, adminis­
ter, control, use and liquidate foreign-owned property 
and added a flexibility of control which enabled the 
President and the agencies designated by him to cope 
with the problems surrounding alien property, its owner­
ship or control, on the basis of the particular facts In 
each case.

1940—Subsec. (b). Act May 7, 1940, included dealings 
in evidences of indebtedness or ownership of property



MEMORANDUM
Re: Legal authority available to the 
President to aid in the emergency 
stabilisation of prices, wages and 
LMLLr_________ I________ ___________

This statement, prepared on an urgent basis, describes 

certain legal powers available to the President to aid in 

the emergency stabilisation of prices, wages, and credit. 

Xtiere are a number of other complicated statutes relating 

to such matters as banks and banking, agricultural stabili­

sation, labor-management, etc., the effectiveness of which 

is not contingent upon the existence of a state of national 

emergency or war. which we have not had sufficient time to 

analyze.

We are now reviewing those statutes mid will pro­

vide a supplemental statement as quickly as possible. 
4*  DWWWMWM,Restrictions.

Section 5(b) of the Trading with the Enemy Act 



(50 V.S.L. App. 5(b)) authorises the r resident, during a 

MtbMl emergency proclaimed by hits, to investigate, 

regulate, or prohibit, trans fere of credit or payments 

between, by, through or to, any banking institution.

Pursuant to that authority, the Federal Reserve 

Board was directed to impose consumer credit controls 

during World '-ar II (Snacutive Order No. UH4I of August 9, 

1941). That directive, with certain Interruptions imposed 

by Joint Resolutions, was in effect until Ney 7, 1951.

The President is empowered to exercise that au­

thority anew at the present time since the state of na­

tional emergency proclaimed by 2resident Itutsan on December 

Id, 1-5S Oroclanetlon No. 2914) is still in effect. If 

he elects to do so, it is advisable that he issue a new 

Executive order, along the lines of Executive Order No. 

ZS43, designating the agency (or agencies) to perform 

the functions involved, delegating authority, and pre­

scribing general standards for the performance of those

functions



2' Votofcarr ckMWWMs.

Although the provisions of Section 708 of the Defense 

Production Act no longer provide authority for voluntary 

between the President and private businesses 

desiMed to stabilize prices, such agreements may be nego- 

tbated by the President pursuant to the constitutional 

authority vested in him as the Chief Executive.

3. Imports.

It night be possible to increase Imports into this 

country of articles with respect to which prices shall 

have Increased too steeply.

f or example, by Proclamation Wo. 3709 of March 31, 

1966, the President took emergency action pursuant to 

Section 22 of the Agricultural Adjustment Act (7 U.S.C. 
624) to increase th*  amount of Cheddar cheese that could be 

imported into the United States during the remainder of 

the quota year ending June 30, 1966.

During a recent crisis Involving a shortage of ply­

wood for name construction, it was discovered that Japan



had voluntarily restricted exports of plywood to the United 

States at the behest of our Governatnt. If voluntary ar*  

rangeomts of this type exist as to other scares or unrea­

sonably priced articles, it night be possible to get the 

countries involved to suspend those voluntary restrictions.

If petroleum prices become exorbitant, the President 

can revise the inport quotas imposed by Proclamation ho. 3279, 

as amended.

4. LM2LLL-

The Export Control Act (50 U.S.C. App. 2022) author Ism 

the use of export controls co, among other things, protect 

the domestic economy from excessive drain of scarce materials 

and to reduce inflationary Impact of abnormal foreign demand.

Pursuant to this authority, restrictions have bean 

placed on exports of copper and certain classes of hides.

5. 

Releases of Materials from the Metlons! Stockpile pur­

suant to Section 5 of the Strategic and Critical Materials 

Stockpiling Act (50 V.S.6. 9Ld) or sales from that stockpile 

pursuant to Section 3(e) of that Act (50 U.S.C. 9Sb(e)} might 

serve as a restraint on inflationary prices. The prices of 

copper and alum faux have bean held in check by this means.,



The •» is true with respect to the Supplemental 

Stockpile (Section 416(2) of the Agricultural Act of 1949 

(7 U.L.L. 1431)), end the Defense Production Act Inventory 

(5S U.S.C. App. 2093(a)).

V^putM.

The services of the National z^dlaclon Soard <45 V.L.L 

154), and Emergency Boards <45 V.5.L. 140) may he utlliLod in 

the effort to subllhe wages with respect to rail and air 

carriers.

The services of the tabor Department and the Federal 

Mediation and Conciliation Service <29 V.S.C. 172) nay be 

used in other national labor disputes.

In addition, the 1 resident may, under his authority 

as Chief Executive, create special bodies to Investigate or 

conciliate disputes.

7. . L»MLWLclW.. <Wkr^c*.

The President may require that Federal procurement 

and construction contracts coatsin a provision restricting 

the amount by which wages nay be increased with respect to 

persons performing employment in connection with those con­

tracts. This would probably necessitate e suspension of t v 

Walsh-Hocley and Vavls-Secon Acts (41 V.S.6. 35-45 and



40 U.S.C. 276a, respectively), except to the extent such 

action would represent an exercise of the authority (limited 

to defense contracts) conferred by the Act of August LL, 

1958 (50 V.L.C. 1431).

This would be somewhat comparable to the program which 

has been instituted with respect to Wage Board employees. 

b- ^rtMUWMt, ofFederal Bxpendlture.

Evident is, within certain broad limits, author*  

ised to withhold expenditures of appropriated funds. This 

possibility was mentioned by the President at the signing of 

the » A.S.A. Authorization Act, 1967 MM Coronation tf 

Presidential Documents, Signet 8, 1966, p. 1027).

Is MWMMMR
Neither the antitrust law, the Federal Trade Commission 

Act, nor the comparable provisions of our agricultural laws 

provide significant promise of producing results in the imme­

diate effort to stabilise prices*  These statutes are designed 

to achieve long-range results based upon intensive investiga­

tions and involved legal proceedings.



Assistant Attorney General

De^artnrent ok Justice
Washington

JAN 6 1967

MEMORANDUM FOR MR. JOHN E. ROBSON 
BUREAU OF THE BUDGET

In response to your request for further analysis of 
certain technical aspects of imposition of a system of 
price and wage controls, I enclose the following memo­
randa of this date:

1. A memorandum prepared by a member of my 
staff entitled "Methods for Implementing Price 
Controls0" As indicated therein, this memorandum 
essentially consists of a summary of considerations 
bearing upon various methods of implementing such 
controls as reflected in the literature on the 
subject. Inasmuch as these considerations are 
largely economic or administrative rather than 
legal in nature, we have not made an independent 
evaluation of them except insofar as legal points 
are noted.

2. A memorandum prepared by a member of my 
staff entitled "Procedures for Establishing Price 
Controls Pending Congressional Approval." This 
memorandum discusses the relationship of an 
Executive order imposing a system of controls 
and the subsequent legislative action to provide 
legal sanctions for enforcement of the order.

3. A memorandum, classified SECRET, summarizing 
relevant classified national security documents.

Each of the foregoing is delivered to you in an original 
and one carbon copy.

Frank M. Wozencraft / 
Assistant Attorney General
Frank M. Wozencraft /
Assistant Attorney General
Office of Legal Counsel

Enclosures
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JAN 6 «S7

MEMORANDUM

Re: Procedures for establishing price 
controls pending Congressional approval.

This memorandum will discuss a procedure which might be 

used to impose interim price controls pending approval of 

legally binding sanctions by Congress.

There is no direct precedent for Presidential imposition 

of legally binding price controls. The history of price con­

trols demonstrates this is a power which Congress has reserved 

to itself and which, except in the most extreme emergencies, 

may only be authorized by Congress. (See Memorandum of 

Oct. 5, 1966 re: Legal authority to control prices and wages 

under §5(b) of the Trading with the Enemy Act.)

There is, however, a procedural route which may be 

available as an alternative to legislation conferring advance 

authority. It Involves the initial issuance of an Executive



order and subsequent Congressional approval. Such a pro­

cedure may involve greater Executive commitment, and thus 

augment the risks involved in the possibility of Congressional 

rejection, than would submission of proposed legislation. It 

may, however, under certain circumstances, provide tactical 

advantages, by more quickly imposing controls and thus avoid­

ing anticipatory price increases, and by seizing the initia­

tive in dealing with Congress. It might be more difficult 

for Congress to modify a newly issued Executive order than 

to amend a bill presented to the Congress by the Administra­

tion.*  This might be particularly so with respect to the 

order’s effective dates for the system of controls imposed.

* Modifications of Executive orders by legislation are not 
unknown, however. On a number of occasions Congress narrowed 
or suspended the effect of the Executive order regulating 
consumer credit, E.O. 8843, 6 F.R. 4035 (1941). See 61 Stat. 
921, 62 Stat. 1291, 64 Stat. 812, 65 Stat. 137-38, 66 Stat. 
305.
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Whether this method is advisable from an economic point of 

view, or would be politically feasible, is not considered 

herein.

There are a number of ways the order could be drafted. 

The Executive order would not at the outset be intended to 

invoke conventional sanctions (i.e., criminal penalties, 

injunctions, etc.) but would rely on various methods of 

persuasion and such indirect economic sanctions as are 

available under existing law. The order might or might not 

include other stabilization measures, such as credit con­

trols. The effective dates of the various measures could 

be staggered.

Under one approach the effective dates for those pro­

visions for which the President had no clear authority, 

such as binding sanctions for enforcement of price controls 

or record keeping requirements, could be expressed as such

* 3 -



date as the Congress would specify in the approving act.

Under another approach the Executive order would be 

silent on sanctions, and the Congressional act of approval 

would spell out the availability of binding sanctions, 

which would apply to sales made after its adoption at 

prices higher than those permitted by the Executive order. 

As a result, any price increase made in violation of the 

Executive order in the interim would have to be rolled back 

upon adoption of the legislation.

At the time of issuance of the order, a draft bill or 

joint resolution of ratification would be sent to Congress.

The sanctions could be expressed either in the order 

or in the draft resolution, in one of two ways: They could 

be set forth expressly or by incorporating those available 

under an existing statute, such as the Securities Exchange 

Act.*  If Congressional ratification were not forthcoming, 

it would then become a tactical and political matter as to 

whether informal enforcement should be continued or whether 

the program should be abandoned.

* Compare the sanctions provisions of the consumer credit 
control part of the Defense Production Act of 1950 (§604, 
64 Stat. 314).

-4-



It might be more difficult to secure ratification from 

Congress if the order claimed power to impose binding controls 

on prices under an existing law, such as S5(b) of the Trading 

with the Enemy Act, than if no existing power were claimed. 

Ratification of an order which claims power under an exist­

ing law might be regarded as an acknowledgment by Congress 

that the President had the power all along and would be free 

to exercise it on future occasions without Congressional 

authorization. Thus an extraneous issue would be brought 

into the Congressional consideration of the ratification of 

the order in question, which otherwise could be considered 

on the merits of its provisions and the particular circum­

stances in which it was issued.

-5-



JAN 6 1967

dMWAMM

Mr: Methods for Implementing 
Price Controls

This memorandum will discuss various methods which can 

os employed to VgDGWWWW price controls and WWW of the ad­

vantages and drawbacks of each ret hod. The considerations 

bearing on the advisability of instituting such controls at 

a given tine are not discussed herein.

This memorandum also will not discuss the legal basis for 

imposition of controls. In a previous snetaoranduro dated October 

5, 1966, it was noted that there is no direct precedent for 

Presidential imposition of legally enforceable price or wage 

controls in the absence of express statutory authority to 

impose such controls. It was also concluded in that wmoranduin 

that serious obstacles exist to the use of Section 5(b) of the 

Trading with the Enemy Act as legal authority for imposition 

of price-wage controls.



Accordingly, the discussion herein proceeds on the 

assumption that Congressional authorization would be obtained 

to impose any of the kinds of controls discussed. Authorizing 

legislation might spell out the particular method to be utilized, 

or merely authorize the President in general terms to impose 

controls, leaving the choice of methods to administrative dis­

cretion.

I. Historical background

Prices have been controlled by the Government during three 

wars: World War I, World War IX and the Korean War.

A. World War 1

Price control in World War I was limited both In extent 

and in duration. Except for sugar and coal, Government reg­

ulation was limited to the early stages of production, no 

limits being placed on the prices charged by retailers. There 

was statutory authority to fix the prices of coal and coke 

(40 Stat. 264). Other key prices, such as those of hogs and 

wheat, were limited by a combination of the wartime powers for

- 2 -



licensing (40 Stat. 276), c<xrmandeering and setting of prior­

ities, as well as by "persuasion.M* 

S. World Wag II

In the months before Pearl Harbor, although statutory 

authority and effective enforcement machinery for price con- 

trols did not yet exist, detailed price schedules for a number 

of specific items were promulgated. Congress passed the 

Emergency Price Control Act ("LPGA ) at the end of January 

1942. 56 Stat. 23. the Act had been under consideration in 

the Congress since the previous summer, including debate over 

the issue of whether to continue with the specific ceilings 

characteristic of the 1941 approach or to witch to overall 

controls. In the end, the Act left the method of price con­

trol to administrative discretion. The Stabilization Act,

* One form of "persuasion" was the denial of the use of the 
mails by the Post Office to individuals and organizations con­
sidered out of SMpathy with the war programs. George P. Adams, 
Jr., Wartixe Price Control 57 (1942). See generally, Simon 
hitman. Prices and Price Control in Great aritain and the U.S. -

.ML (ES). The Govement could also fix 
prices at which it purchased military supplies. 39 Stat. 213.

- 3 -



passed in October 1942, provided for control of wages. 54 

Stat. 765. Wages were frozen at levels obtaining on September 

15, 1942 and subsequent increases were permitted only when 

approved by the War Labor Soard.

On April 28, 1942, after the passage of the EPCA and 

following several months of experience with limited schedules 

under the Act, a General Maximum Price Regulation ("GMPL") 

was issued, freezing prices at the highest price charged during 

March 1942 (7 Fad. Reg. 3153). The GMPR continued the pre­

viously-issued schedules in effect, and did not end the promul­

gation of new dollars-and-cents and formula regulations for 

selected industries.

C. Korean War

The Korean pattern was different. Although the Defense 

Production Act of 1950 provided power to control prices either 

selectively or comprehensively, there was also a requirement 

that if a ceiling was imposed as to a particular material or 

service, then wages also had to be controlled in the business 

or industry concerned. 64 Stat. 803-804.

- 4 -



Formal control began with a specific regulation freezing 

prices on new automobiles in December 1959. 15 Fed. deg. 9061. 

Cha January 26, 1951, the General Ceiling Price Regulation 

("GGPL") was issued based on prices obtaining in that month. 

16 Fed. Log. SOT (1951). It was largely patterned after the 

MPL of World War II. Bowe ver, whereas prior to the Issuance 

of the CMP& in 1942 more than one hundred specific regulations 

had bean issued, there were only two prior to the GCPR. Alfred 

l-Eler, ae ^mral Celling Price Regulation->ProblerAS of 

Coverage and Exclusion. 19 Law & Contemp. Prob. 486 (1954). 

IT*  Extensiveness of Controls

A basic question to be faced in any system of price con*  

trols is how extensive the coverage is to be.*  This is 

primarily an economic and adelnistrative question, rather than 

a legal one. To some extent the choice of techniques to be 

* This ©emo does not, however, consider the broader question 
of implementing consistent controls in other fields, which may 
be necessary to make price controls effective, such as ration­
ing, allocation, subsidies (See §303 of the Defense Production 
Act of 1950), and fiscal and monetary action.

• J •
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used in establishing maximum prices turns on the decisions 

as to how extensive the coverage will be. Therefore» the dis­

cussion of extensiveness in this part of the meworandm, and 

the comparison of various methods of implementation in the 

next part, will consist in large part of summaries of published 

evaluations made by others of the prior experiences with con-
- 

trots. Ko evaluation of the economic and policy judgments of 

the various writers will be mads, except insofar as legal con­

siderations appear.

Selective controls are said to be easier to enforce than 

general controls.F Deciding which items are the key ones in

a complex economy is very difficult, however. Prices are often 

so interrelated that so&a cannot be fixed if others are left 

free. The price of one item can be affected by the price of 

♦ L-L- U.S. Office of Temporary Controls, OPA, Problems 
in Price Control: Pricing Techniques § (1947), hereafter 
cited ^OPA:"'^Pricing techniques.’companion monograph. 
Problems ~in Price Control? Pricing Standards (1947) will be citeZ"QPA':''"''"juicing Lr^d^3s.d *-”*̂*y»



another that enters Into ItS COStS, SMbd N CODltXDl l*d  price 

cannot compete with an WWWWWMM price in bidding for scarce 

supplies. Mtamvi a policy that holds earn income down 

while permitting other® to rise my be viewed aa unfair and 

thus diminish voluntary compliance.

According to one view, attention should be directed to 

those, goods where the most serious shortages are felt and where 

tte signa of inflation first appear, usually the materials and 

the facilities required far the production of defense supplies. 

The pressures at bottlenecks of production, according to this 

view, should be the min concern of price control. Thus, during 

World War II, the first regulations issued by the O.P.A. put 

ceilings over the prices of such products as machine tools, 

metallic scrap, hides end steel.

Another view holds that tte emphasis should be placed 

on prices that affect the cost of living, since a rise in 

living coats Mil evoke iteands for higher wages and a rise 

in wVWUW will increase tte costs of production and necessitate 

higher prices all along tte line, (This assumes that same tary 

and fiscal action will not be able to hold tern tte prices of 



consumers’ goods by checking the expansion of demand.) Thus, 

during the Korean War the first regulation fixed maximum 

prices, not for the materials entering into defense production, 

but for civilian automobiles. The theory here was to combat 

general rather than specific inflationary pressures. Statement 

of Considerations, 15 Fed. Reg. 9061 (1950).

Over the long run, it has been said, if control starts 

with industries producing for defense it will have to be ex­

tended to other industries to prevent the diversion of scarce 

materials. If it starts with primary producers it will have 

to be extended to fabricators and to distributors to hold down
\ 

the cost of living and to check the spiral of wages, costs, 

and prices.

If controls start, on the other hand, with cost-of-living 

items, the rising prices of defense supplies will add to in­

flationary pressures by necessitating larger public expenditures. 

The rising profits of defense industries will tend to invite 

new wage demands. Wage increases for defense workers will 

lead to wage increases for producers of civilian goods. Moreover, 
- 8 -



if the profits and wages of one indsutry are permitted to 

rise, there will be claims of inequity from those which are 

curbed.*

* It has been said that the requirement in the Defense Produc­
tion Act of 1950 that wages be controlled in industries where 
prices were controlled made selectivity difficult, since wages 
could not be held down in some industries and allowed to rise 
in others. Wilcox, Public Policies Toward Business 698.

It can be argued, therefore, that although selective 

controls may be employed for limited periods of time, to be 

effective controls must in the long run be extended throughout 

the economy. See Clair Wilcox, Public Policies Toward Business 

694-96 (1955).

III. Techniques for Establishing Maximum Prices

Techniques by which prices may be fixed initially include

(1) dollars-and-cents schedules set by the Government; (2) a 

freeze based on the highest figures obtained by individual 
sellers in some previous period; and (3) computations by indi­

vidual sellers or by the Government in accordance with a formula 
or standard.
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Once prices are fixed by one of these methods, adjustments 

which prove to be necessary may be accomplished by various 

techniques, such as (1) applications for prior agency approval 

of increases; (2) computations by sellers in accordance with 

escalation formulas (which may be the same as or different 

from the formulas used to fix Initial maximum prices); or 

(3) pre-filing of proposed increases by sellers, with a limited 

period of deferral to give the agency an opportunity to reject 

the proposed increases.

There is some overlap between initial and adjustment 

techniques, and between the alternatives in each of those 

categories, and writers have not always classified them in 

the same way. See OPA: Pricing Techniques 91 (1947); Wilcox, 

Public Policies Toward Business 699. However, for analytical 

purposes various techniques will be discussed in this part 

as alternatives along the lines described above. As noted 

earlier, the major economic and administrative considerations 

which observers have raised in connection with these techniques 

are summarized here without evaluation.
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A. Initial Pricing Techniques
(iy ' Dollar's-and-cents' Schedules

vollars-and-cents ceilings expressed in detailed schedules 

can be fixed best where products are standardised, producers 

few in number, markets well organized and information readily 

available, as in trade journals. This technique is facilitated 

where there is a market leader.*  It does not require the ex­

tensive records and detailed reports necessary for freeze and 

formula ceilings (where bases must be determined and mark-ups 

computed). Since the legal maximum is announced to the buyer 

by publication of the schedule, the technique is hard to 

evade and comparatively easy to enforce where evasion is attempted.

* For example, in World War II, the OPA adopted U.S. Steel’s 
prices, including its basing point system and freight rate book.

In many industries, however, the needed information is 

difficult to obtain. It takes a lot of time and work and will 

not be effective if action must be prompt and comprehensive. 

This technique necessarily can only be used selectively. (For 

an illustrative example of ceilings imposed essentially by the 

schedule technique, see the bituminous coal price schedule of 
1942 attached as Appendix A.)

* 11 -



(2) Freezes

A freeze may be specific or general, that is, applying 

to a particular industry or to all producers and distributors.*  

In either case, it establishes a ceiling based on the highest 

price obtained during some given period. The advantages are 

speed, lack of necessity for detailed information and con­

formity to existing price structures and pricing practices. 

The text of a general freeze order can be relatively simple 

and short. (For example, see the text of the Q4PR of 1942 

attached as Appendix B.) Since a minimum of advance prepara­

tion is necessary, it can be imposed quickly, thus minimizing 

advance notice to sellers and buyers.

* Compare the GMPR (7 Fed. Reg. 3153) and the GCPR (16 Fed. 
Reg. Sil), both broadly applicable freezes, with the specific 
Korean War freezes on new automobiles (15 Fed. Reg. 9061) and 
hides (16 Fed. Reg. 727.

Even in the short run, however, the freeze is said to 

have serious disadvantages. To check inflation effectively 

a freeze must be imposed without substantial advance warning

12
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or public debate*  Although an early base period may be 

chosen to avoid ths effect of anticipatory increases*  a roll­

back to an early date is likely to be particularly unpopular 

and inequitable In particular cases. If a recent base period 

is chosen*  the frears will tend to reward those who have 

raised prices and to penalise those who have previously attempted 

to cooperate by keeping them down.

A freeze may catch prices at abnormal or fortuitous levels 

and relationships*  catching some prices at figures established 

in long term contracts*  clearance sales, etc. Hardships may 

result*  as Where the freeze results in prices for some sellers 

that are abnormally low compared to those of other sellers, or 

where the price fixed for vanu lecturers is abnormally high 

compared to that of the retailer and the latter is forced to 

absorb the excess cost to him. When a freeze is applied at 

successive stages of production and distribution it tends to 

squeeze those closest to the consumer. A retailer ray not

have had time to reflect an earlier increase from a supplier

- 13 -



in his own price and the freeze will keep him from doing so. 

See OPA: Pricing Standards 423. The problem cannot be met 

simply by staggering the freeze base date for manufacturers, 

wholesalers and retailers, since the speed with which different 

goods move through the channels of distribution is not the 

same. Wilcox, Public Policies Toward Business 701; OPA; Pricing 

Techniques 41; Statement of Considerations. GMPR, Pike & 

Fischer, OPA Service 11:119-20 (1942). Consequently, the 

initial simplicity of the general freeze must be balanced by 

the need for adjustments that have to be made after the freeze 

is imposed.

Moreover, although a freeze covers the most common situa­

tion—where the same seller sold the same product in the base 

period--it does not work for a new seller, a new or altered 

product, an old seller who has taken on a new product, custom- 

made goods, seasonal commodities, etc. 8ee OPA; Pricing 

Techniques 12, 37. These situations can be dealt with by 

issuance of dollar-and-cent schedules, under certain formulas 

or through specific authorizations where pricing standards are 
applied by a Government agency.



A freeze is hard to enforce because the seller will 

know what his highest price was in the base period but the 

buyer will not. And the enforcement agency can only hope to 

check a very small percentage of prices against records.

(3) Formulas

Formulas are devised to cover the areas where goods or 

services are not standardized, so that dollar-and-cents schedules 

will not work, and where base period information is lacking, 

so that a freeze will not be effective. Some formulas in­

volve calculating the price of one item by comparing it to 

others whose price is fixed by one of the other techniques. 

An example of this is the section of the GMPR which permitted 

sellers who were unable to use the freeze method to compute 

their maximum prices by adding to their costs for the commodity 

involved the percentage margin obtained on the most comparable 

product price by reference to the base period experience. Sec 

§1499.3 of GMPR attached as Appendix B. OPA: Pricing Tech­

niques 76.
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Formula pricing can be used in regulations where dollar- 

and-cents schedules are the basic determining method but where 

it is impractical to issue flat ceilings for all variations of 

a given product line. Moreover, in some industries (such as 

fabricated structural steel) where there is virtually no 

uniformity in the commodity furnished, the freeze and flat 

ceiling techniques may be inappropriate and formula pricing 

is most effective. OPA: Pricing Techniques 76-77.

It has been said that the latitude involved in cost 

accounting can make formula-set prices difficult to enforce. 

It is often difficult for either the buyer or the Government to 

tell whether the price being charged is correct.

B. Adjustment Techniques

Methods of adjustment must be considered in connection 

with the various techniques for imposing prices. As indicated 

above, the initial simplicity of the general freeze must be 

balanced against the number of adjustments that must be made. 

Controllers will try to avoid the necessity for individual ad­

justment, as by writing regulations tailored to industries
16 -



for which a freeze does not work well. Even such tailored 

regulations, however, may have to include provisions for adjust­

ment. (See §1340.207 of Bituminous Coal regulation attached 

as Appendix A.) Various administrative methods for making 

adjustments are possible. Some are considered below together 

with examples.

(1) Applications requiring prior approval.

Hardship adjustments under the GMPR did not take effect 

until granted by the OPA, and were not retroactive. The GMPR 

permitted a retailer to apply for an adjustment if his maximum 

price was abnormally low in relation to the maximum prices of 

other retailers to such an extent as to constitute a hardship.*  

In July 1942 a similar adjustment was permitted for sellers 

other than retailers where the adjustment would not increase 

retail prices. After these adjustment provisions had served 

their initial purpose a deadline was set at November 30, 1942, 

after which no further applications for such adjustments were 

accepted. OPA: Pricing Standards 434-35.

* 7 Fed. Reg. 3155, §1499.18 of GMPR, attached as Appendix B.
A comparable adjustment provision was incorporated into about 
a doxen other regulations.
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It had been the OPA’s intention to roll-back prices at 

wholesale and manufacturing levels, rather than to raise retail 

prices, in order to eliminate the squeeze. However, special 

regulations covering important commodity groups where the 

freeze technique of the GMPR was not appropriate were not 

issued promptly, and pending their issuance many applications 

were filed by sellers seeking relief. See OPA: Pricing Stand­

ards 428.

(2) Formula adjustments without approval.

In contrast to the GMPR, the GCPR of 1951 included no 

adjustment provisions when first issued. The Government, 

with only the beginnings of a price control staff in January 

1951, was reluctant to engage in a wide-scale program of indi­

vidual adjustments. The main emphasis was on the development 

of regulations to replace the freeze. Within a few months of 

the freeze, however, the need for individual adjustments to 

meet a number of different problems became apparent and regula­

tions were issued to authorize such adjustments. One such 

regulation, designed to deal with the "replacement squeeze," 

in effect permitted the reseller to realize his normal margin
- 18 -



--------------------------------------------- -------------------------------------------------------- —------

on each of his products. No showing of an abnormally low 

celling or of hardship was required nor was it necessary to 

file applications or reports; thus, the workload occasioned 

by the OPA rules was avoided. This regulation was intended 

as an interim measure to solve the squeeze problem for re­

sellers remaining under the GCPR pending the development of 

regulations tailored to particular industries. While such 

regulations were later issued for resellers in many areas, 

some resellers remained permanently under the GCPR. Robert 

E. Olson, Adjustments and Other Special Problems under the 

General Ceiling Price Regulation. 19 law & Contemp. Prob. 

539, 542 (1954).

(I) Adjustment by pre-filing with Government.

A method, not heretofore used in price control, might be 

considered whereby adjustments following a freeze or other 

form of control would be effected by Individual sellers if

(a) notice were given to the Government control agency and

(b) a stipulated waiting period had passed. Under this 

method, if the agency believed the increase ms unreasonable

- 19 -



it would have to make a finding to this affect, whereupon 

the increase could not be put into effect. If no finding 

were made by the Government within the specified waiting 

period, the new price would go into effect. Thia is a method 

used in public utilities regulation. It puts the burden of 

making an investigation and determination within a limited 

time period upon the agency, and thus may involve less inter­

ference with business practices than the OPA method of prior 

applications for price control changes. (See Washington 

Metropolitan Area Transit Regulation Compact attached as 

Appendix C.)

This type of regulation would probably have to be selective 

to avoid a vast administrative burden. It would, except in 

degree, be similar to price control on a specific authorization 

basis with its attendant disputes and delays. Whether it 

could be successfully administered would also depend on the 

nature of the standard for rejection of an increase, the 

evidence the Government was required to produce, whether there 

would be a hearing, the scope of judicial review, etc.

- 20 -



IV. Sanctions

The difficulties of administering and enforcing price 

controls are so numerous that compliance must rest mainly 

on public acceptance and understanding. Mansfield, A Short 

History of OPA 255 (1947). Nevertheless, an effective statute 

should provide the controlling agency with a wide variety of 

possible sanctions for enforcement. These should include 

criminal penalties, injunctions, cease mid desist orders, 

subpoena power, licensing requirements, and treble damage 

actions to recover overcharges. Perhaps the most widely used 

sanction during World War II was the injunction. See Comment. 

The Statutory Injunction as an Enforcement Weapon of Federal 

Agencies. 57 Yale L.J. 1023 (1948). Criminal Law sanctions, 

although necessary to punish and deter flagrant violators, 

are alone inadequate because of the delays and proof problems 

in criminal cases.

The Supreme Court has upheld provisions which limit the 

right of an individual to contest price orders to a limited 

period of time and before a special court. It has held that 

- 21 -



if this procedure is not followed, the price order cannot 

again be contested even in a criminal case. Yakus v. United

States, 321 U.S. 414 (1944). Therefore the establishment of 

a single emergency court to handle appeals from the price con­

trol agency, such as has existed in the past, might also be 

advisable.

However, it should be noted that price schedules have 

been issued by the Government even when there was no statutory 

authority to enforce them by legal sanctions such as those 

discussed above. Although the EPCA was not passed until 

January 1942, schedules listing "reasonable limitations" as 

to what might be charged were issued as early as February 17, 

1941. The first schedule covered second-hand machine tools.

6 Fed. Reg. 1021. Various methods of publicity and persuasion 

and voluntary agreements with businessmen were used to secure 

compliance. Even after an Executive Order was issued on 

April 11, 1941 establishing the Office of Price Administration 

and Civilian Supply (6 Fed. Reg. 1917), no enforcement of the 



price schedules or voluntary agreements was possible except 

insofar as sanctions could be applied against violators by 

other Government agencies. Mansfield, A Short History of OPA 

40 (1947). See generally U.S. Office of Temporary Controls, 

OPA, The Beginnings of OPA 24-50 (1947).
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Conmittee on the Judiciary
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82nd Congress - First Session (1951)
Serial Wo. 1 - Part 4
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(Article by Abratoms)

Z. H. I. Tims - Jan. 28, 1951
Dec. 28, 1950

4. The Relationship between the Price Control Program 
and Other Federal and State Laws
by: R. V. Faragher

Fritz Heimann
5. Rubber, Chaaicals,and Drugs in the Pre-Freeze Period - Dec. 15, 1950 

to January 26, 1951
by: George W. Strasser
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by: John R. Kaufmann
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EXECUTIVE OFFICE OF THE PRESIDENT
BUREAU OF THE BUDGET

WASHINGTON, D.C. 20503

August 25, 1966

MEMORANDUM TO MR. JOSEPH A. CALIF ANO, JR.

FROM John Robson I \&')

SUBJECT: Presidential Authorities

1. Attached is an interim memo I received from Justice last night. 
It’s fairly broad and was given to me on the understanding 
that, in view of the time request, it would serve only as an 
interim survey pending completion of the more comprehensive 
review.

2. Briefly summarized, the memo:

• confirms the President’s authority to impose consumer 
credit controls under the "Trading With The Enemy Act";

• confirms the President’s authority to enter voluntary 
agreements or pledges with private business designed 
to stabilize prices;

. upholds the President’s power to withhold expenditures 
of appropriated funds within certain broad limits 
(the limits are not defined);

. reviews certain powers of the President which bear 
indirectly on price or wage levels (for example, import 
and export controls, stockpile releases, federal 
procurement, etc.).

3. Since this is an interim memo which only outlines some of 
the areas, I recommend that transmission to the President 
await the more complete review which I am advised will be 
in my hands early next week.

Attachment
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STANDARD FORM NO. M

Office l^emoranduin • united states government

TO , Mr. John Robson date: August 24, 1966
Bureau of the Budget

from » Martin F. Richman, First Assistant 
.IL Office of Legal Counsel ;

. rjT Department of Justice
SUBJECT^:

Enclosure

Enclosed, pursuant to your request, is a brief 
memorandum touching upon certain areas of legal 
authority available to the President to aid in the 
emergency stabi]ization of prices, wages and credit. 
A fuller treatment will follow as soon as we can 
make a more comprehensive review of the general 
statutes which may bear on the problem.



MEMORANDUM

Re: Legal authority available to the 
President to aid in the emergency 
stabilization of prices, wages and 
credit.

This statement, prepared on an urgent basis, describes 

certain legal powers available to the President to aid in 

the emergency stabilization of prices, wages, and credit. 

There are a number of other complicated statutes relating 

to such matters as banks and banking, agricultural stabili­

zation, labor-management, etc., the effectiveness of which 

is not contingent upon the existence of a state of national 

emergency or war, which we have not had sufficient time to 

analyze.

We are now reviewing those statutes and will pro­

vide a supplemental statement as quickly as possible.

1. Consumer Credit Restrictions.

Section 5(b) of the Trading with the Enemy Act



(50 U.SOC. App. 5(b)) authorizes the President, during a 

national emergency proclaimed by him, to ’’investigate, 

regulate, or prohibit, transfers of credit or payments 

between, by, through or to, any banking institution," 

Pursuant to that authority, the Federal Reserve 

Board was directed to impose consumer credit controls 

during World War II (Executive Order Noo 8843 of August 9, 

1941). That directive, with certain interruptions imposed 

by Joint Resolutions, was in effect until May 7, 1952, 

The President is empowered to exercise that au­

thority anew at the present time since the state of na­

tional emergency proclaimed by President Truman on December 

16, 1950 (Proclamation No, 2914) is still in effect. If 

he elects to do so, it is advisable that he issue a new 

Executive order, along the lines of Executive Order No. 

8843, designating the agency (or agencies) to perform 

the functions involved, delegating authority, and pre­

scribing general standards for the performance of those 

functions.

-2-



2. Voluntary Agreements.

Although the provisions of Section 708 of the Defense 

Production Act no longer provide authority for voluntary 

agreements between the President and private businesses 

designed to stabilize prices, such agreements may be nego­

tiated by the President pursuant to the constitutional 

authority vested in him as the Chief Executive.

3. Imports.

It might be possible to increase imports into this 

country of articles with respect to which prices shall 

have increased too steeply.

For example, by Proclamation No. 3709 of March 31, 

1966, the President took emergency action pursuant to 

Section 22 of the Agricultural Adjustment Act (7 U.S.C. 

624) to increase the amount of cheddar cheese that could be 

imported into the United States during the remainder of 

the quota year ending June 30, 1966.

During a recent crisis involving a shortage of ply­

wood for home construction, it was discovered that Japan

-3-



had voluntarily restricted exports of plywood to the United 

States at the behest of our Governmento If voluntary ar­

rangements of this type exist as to other scarce or unrea­

sonably priced articles, it might be possible to get the 

countries involved to suspend those voluntary restrictions.

If petroleum prices become exorbitant, the President 

can revise the import quotas imposed by Proclamation No. 3279, 

as amended.

4. Exports o

The Export Control Act (50 U.S.C. App. 2022) authorizes 

the use of export controls to, among other things, protect 

the domestic economy from excessive drain of scarce materials 

and to reduce inflationary impact of abnormal foreign demand.

Pursuant to this authority, restrictions have been 

placed on exports of copper and certain classes of hides.

5. Stockpiles.

Releases of materials from the National Stockpile pur­

suant to Section 5 of the Strategic and Critical Materials 

Stockpiling Act (50 U.S.C. 98d) or sales from that stockpile 

pursuant to Section 3(e) of that Act (50 U.S.C. 98b(e)) might 

serve as a restraint on inflationary prices. The prices of 

copper and aluminum have been held in check by this means.

-4-



The same is true with respect to the Supplemental 

Stockpile (Section 416(2) of the Agricultural Act of 1949 

(7 U*S*C*  1431)), and the Defense Production Act Inventory 

(50 U , S . G> App0 2093(a)),

6, Wage Disputeso

The services of the National Mediation Board (45 O.8, C 

154), and Emergency Boards (45 UoS.Ck 160) may be utilized in 

the effort to stabilize wages with respect to rail and air 

carriers.

The services of the Labor Department and the Federal 

Mediation and Conciliation Service (29 U,S.CO 172) may be 

used in other national labor disputes.

In addition, the President may, under his authority 

as Chief Executive, create special bodies to investigate or 

conciliate disputes0

7. Procurement And Construction Contracts,

The President may require that Federal procurement 

and construction contracts contain a provision restricting 

the amount by which wages may be increased with respect to 

persons performing employment in connection with those con­

tracts, This would probably necessitate a suspension of the 

Walsh-Healey and Davis-Bacon Acts (41 U.S.C. 35-45 and

-5-



40 U.S.C. 276a, respectively), except to the extent such 

action would represent an exercise of the authority (limited 

to defense contracts) conferred by the Act of August 28, 

1958 (50 U.S.C. 1431).

This would be somewhat comparable to the program which 

has been instituted with respect to Wage Board employees.

8. Curtailment of Federal Expenditure.

The President is, within certain broad limits, author­

ized to withhold expenditures of appropriated funds. This 

possibility was mentioned by the President at the signing of 

the N.A.S.A. Authorization Act, 1967 (Weekly Compilation of 

Presidential Documents, August 8, 1966, p. 1027).

9. Antitrust And Related Laws.

Neither the antitrust laws, the Federal Trade Commission 

Act, nor the comparable provisions of our agricultural laws 

provide significant promise of producing results in the imme­

diate effort to stabilize prices. These statutes are designed 

to achieve long-range results based upon intensive investiga­

tions and involved legal proceedings.
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2 Revised by sec. 2, 1953 Amendments.
3 Revised by sec. 2, 1955 Amendments.

AN ACT

To establish a system of priorities and allocations for materials and facilities, 
authorize the requisitioning thereof, provide financial assistance for expansion 
of productive capacity and supply, provide for price and wage stabilization, 
provide for the settlement of labor disputes, strengthen controls over credit, 
and by these measures facilitate the production of goods and services necessary 
for the national security, and for other purposes.
Be it enacted by the Senate and House of Representatives of the 

United States of America in Congress assembled, That this Act, 
divided into titles, may be cited as “the Defense Production Act of 
1950”.

SEC. 2. DECLARATION OF POLICY

[In view of the present international situation and in order to pro­
vide for the national defense and national security our mobilization 
effort continues to require some diversion of certain materials and 
facilities from civilian use to military and related purposes. It also 
requires expansion of productive facilities beyond the levels needed 
to meet the civilian demand.] 1 2

In view of the present international situation and in order to 
provide for the national defense and national security, our mobili­
zation effort continues to require some diversion of certain mate­
rials and facilities from civilian use to military and related 
purposes. It also requires the development of preparedness pro­
grams and the expansion of productive capacity and supply 
beyond the levels needed to meet the civilian demand, in order to 
reduce the time required for full mobilization in the event of an 
attack on the United States.3

(1)
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TITLE I—PRIORITIES AND ALLOCATION

SEC. 101. PRIORITIES AND ALLOCATIONS

[(a) The President is hereby authorized (I) to require that per­
formance under contracts or orders (other than contracts of employ­
ment) which he deems necessary or appropriate to promote the na­
tional defense shall take priority over performance under any other 
contract or order, and, for the purpose of assuring such priority, 
to require acceptance and performance of such contracts or orders in 
preference to other contracts or orders by any person he finds to be 
capable of their performance, and (2) to allocate materials and 
facilities in such manner, upon such conditions, and to such extent 
as he shall deem necessary or appropriate to promote the national 
defense. No restriction, quota, or other limitation shall be placed 
upon the quantity of livestock which may be slaughtered or handled 
by any processor. Nor shall any restriction or other limitation be 
established or maintained upon the species, type, or grade of livestock 
killed by any slaughterer, nor upon the types of slaughtering opera­
tions, including religious rituals, employed by any slaughterer; nor 
shall any requirements or regulations be established or maintained 
relating to the allocation or distribution of meat or meat products 
unless, and for the period for which, the Secretary of Agriculture 
shall have determined and certified to the President that the over-all 
supply of meat and meat products is inadequate to meet the civilian 
or military needs therefor: Provided, That nothing in this Act shall 
be construed to prohibit the President from requiring the grading 
and grade marking of meat and meat products.

(b) When all requirements for the national security, for the stock­
piling of critical and strategic materials, and for military assistance 
to any foreign nation authorized by any Act of Congress have been 
met through allocations and priorities it shall be the policy of the 
United States to encourage the maximum supply of raw materials 
for the civilian economy, including small business, thus increasing 
employment opportunities and minimizing inflationary pressures. No 
agreement shall be entered into by the United States limiting total 
United States consumption of any material unless such agreement 
authorizes domestic users in the United States to purchase the quan­
tity of such material allocated to other countries participating in the 
International Materials Conference and not used by any such partici­
pating country. Nothing contained in this Act shall impair the au­
thority of the President under this Act to exercise allocation and 
priorities controls over materials (both domestically produced and 
imported) and facilities through the controlled materials plan or 
other methods of allocation.]

3

(a) The President is hereby authorized (7) to require that perform­
ance under contracts or orders (other than contracts of employment) 
which he deems necessary or appropriate to promote the national 
defense shall take priority over performance under any other contract 
or order, and, for the purpose of assuring such priority, to require 
acceptance and performance of such contracts or orders in preference 
to other contracts or orders by any person he finds to be capable of 
their performance, and (2) to allocate materials and facilities in such 
manner, upon such conditions, and to such extent as he shall deem 
necessary or appropriate to promote the national defense.

(&) The powers granted in this section shall not be used to control 
the general distribution of any material in the civilian market unless 
the President finds (I) that such material is a scarce and critical 
material essential to the national defense, and (S) that the require­
ments of the national defense for such material cannot otherwise be 
met without creating a significant dislocation of the normal distribu­
tion of such material in the civilian market to such a degree as to create 
appreciable hardship?

SEC. 102. HOARDING AND ACCUMULATING

In order to prevent hoarding, no person shall accumulate (I) in 
excess of the reasonable demands of business, personal, or home con­
sumption, or (2) for the purpose of resale at prices in excess of 
prevailing market prices, materials which have been designated by the 
President as scarce materials or materials the supply of which would 
be threatened by such accumulation. The President shall order pub­
lished in the Federal Register, and in such other manner as he may 
deem appropriate, every designation of materials the accumulation 
of which is unlawful and any withdrawal of such designation. In 
making such designations the President may prescribe such conditions 
with respect to the accumulation of materials in excess of the reason­
able demands of business, personal, or home consumption as he deems 
necessary to carry out the objectives of this Act. This section shall 
not be construed to limit the authority contained in sections 101 and 
7'04 of this Act.

SEC. 103. WILLFUL VIOLATION

Any person who willfully performs any act prohibited, or willfully 
fails to perform any act required, by the provisions of this title or 
any rule, regulation, or order thereunder, shall, upon conviction, be 
fined not more than $10,000 or imprisoned for not more than one year, 
or both.

1 Revised by sec. 3, 1953 Amendments.
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[SEC. 104. IMPORT CONTROLS]

[Import controls of fats and oils (including oil-bearing materials, 
fatty acids, and soap and soap powder, but excluding petroleum and 
petroleum products and coconuts and coconut products), peanuts, 
butter, cheese and other dairy products, and rice and rice products are 
necessary for the protection of the essential security interests and 
economy of the United States in the existing emergency in interna­
tional relations, and imports into the United States of any such com­
modity or product, by types or varieties, shall be limited to such 
quantities as the Secretary of Agriculture finds would not (a) impair 
or reduce the domestic production of any such commodity or product 
below present production levels, or below such higher levels as the 
Secretary of Agriculture may deem necessary in view of domestic and 
international conditions, or (b) interfere with the orderly domestic 
storing and marketing of any such commodity or product, or (c) re­
sult in any unnecessary burden or expenditures under any Government 
price support program: Provided, however, That the Secretary of 
Agriculture after establishing import limitations, may permit addi­
tional imports of each type and variety of the commodities specified 
in the section, not to exceed 15 per centum of the import limitation 
with respect to each type and variety which he may deem necessary, 
taking into consideration the broad effects upon international rela­
tionships and trade. The President shall exercise the authority and 
powers conferred by this section.] 1 1

1 Sec. added by sec. 101 (c), 1951 Amendments; revised by sec. 103, 1952 Amendments; 
terminated at the close of June 30, 1953, by sec. 11, 1953 Amendments.

1 Deleted by sec. 4, 1953 Amendments.
3 Period deleted by sec. 4, 1953 Amendments.
3 Added by sec. 4, 1953 Amendments.
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[TITLE II—AUTHORITY TO REQUISITION AND 
CONDEMN]

Note.—Title II was terminated at the close of June 30, 1953, by sec. 11, 1953 
Amendments.

TITLE III—EXPANSION OF PRODUCTIVE CAPACITY 
AND SUPPLY

SEC. 301. FINANCING THE EXPANSION

(a) In order to expedite production and deliveries or services under 
Government contracts, the President may authorize, subject to such 
regulations as he may prescribe, the Department of the Army, the 
Department of the Navy, the Department of the Air Force, the De­
partment of Commerce, and such other agencies of the United States 
engaged in procurement for the national defense as he may designate 
(hereinafter referred to as “guaranteeing agencies”), without regard 
to provisions of law relating to the making, performance, amendment, 

5

or modification of contracts, to guarantee in whole or in part any 
public or private financing institution (including any Federal Re­
serve bank), by commitment to purchase, agreement to share losses, or 
otherwise, against loss of principal or interest on any loan, discount, 
or advance, or on any commitment in connection therewith, which 
may be made by such financing institution for the purpose of financing 
any contractor, subcontractor, or other person in connection with the 
performance [, or in connection with or in contemplation of the termi­
nation,] 1 of any contract or other operation deemed by the guarantee­
ing agency to be necessary to expedite production and deliveries or 
services under Government contracts for the procurement of materials 
or the performance of services for the national defense[. ]2, or for 
the purpose of financing any contractor, subcontractor, or other per­
son in connection with or in contemplation of the termination, in the 
interest of the United States, of any contract made for the national 
defense; but no small-business concern (as defined in section 71Jf. (a) 
(7) of this Act) shall be held ineligible for the issuance of such a 
guaranty by reason of alternative sources of supply,3

(b) Any Federal agency or any Federal Reserve bank, when desig­
nated by the President, is hereby authorized to act, on behalf of any 
guaranteeing agency, as fiscal agent of the United States in the making 
of such contracts of guarantee and in otherwise carrying out the pur­
poses of this section. All such funds as may be necessary to enable 
any such fiscal agent to carry out any guarantee made by it on behalf 
of any guaranteeing agency shall be supplied and disbursed by or 
under authority from such guaranteeing agency. No such fiscal agent 
shall have any responsibility or accountability except as agent in 
taking any action pursuant to or under authority of the provisions 
of this section. Each such fiscal agent shall be reimbursed by each 
guaranteeing agency for all expenses and losses incurred by such fiscal 
agent in acting as agent on behalf of such guaranteeing agency, 
including among such expenses, notwithstanding any other provision 
of law, attorneys’ fees and expenses of litigation.

(c) All actions and operations of such fiscal agents under authority 
of or pursuant to this section shall be subject to the supervision of 
the President, and to such regulations as he may prescribe; and the 
President is authorized to prescribe, either specifically or by maximum 
limits or otherwise, rates of interest, guarantee and commitment fees, 
and other charges which may be made in connection with loans, dis­
counts, advances, or commitments guaranteed by the guaranteeing 
agencies through such fiscal agents, and to prescribe regulations gov­
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erning the forms and procedures (which shall be uniform to the 
extent practicable) to be utilized in connection with such guarantees.

(cl) Each guaranteeing agency is hereby authorized to use for the 
purposes of this section any funds which have heretofore been appro­
priated or allocated or which hereafter may be appropriated or allo­
cated to it, or which are or may become available to it, for such pur­
poses or for the purpose of meeting the necessities of the national 
defense.

SEC. 302. LOANS TO PRIVATE ENTERPRISE

To expedite production and deliveries or services to aid in carrying 
out Government contracts for the procurement of materials or the 
performance of services for the national defense, the President may 
make provision for loans (including participations in, or guarantees 
of, loans) to private business enterprises (including research corpora­
tions not organized for profit) for the expansion of capacity, the de­
velopment of technological processes, or the production of essential 
materials, including the exploration, development, and mining of 
strategic and critical metals and minerals, and manufacture of news­
print. Such loans may be made without regard to the limitations of 
existing law and on such terms and conditions as the President deems 
necessary, except that financial assistance may be extended only to 
the extent that it is not otherwise available on reasonable terms.

SEC. 303. PURCHASES AND COMMITMENTS TO PURCHASE

(a) To assist in carrying out the objectives of this Act, the Presi­
dent may make provision (1) for purchases of or commitments to 
purchase metals, minerals, and other materials, for Government use 
or resale; and (2) for the encouragement of exploration, development, 
and mining of critical and strategic minerals and metals: Provided, 
however. That purchases for resale under this subsection shall not in­
clude that part of the supply of an agricultural commodity which is 
domestically produced except insofar as such domestically produced 
supply may be purchased for resale for industrial uses or stockpiling, 
and no commodity purchased under this subsection shall be sold at 
less than the established ceiling price for such commodity (except 
that minerals and metals shall not be sold at less than the established 
ceiling price, or the current domestic market price, whichever is 
lower), or, if no ceiling price has been established, the higher of the 
following: (i) the current domestic market price for such commodity, 
or (ii) the minimum sale price established for agricultural commodi­
ties owned or controlled by the Commodity Credit Corporation as 
provided in section 407 of Public Law 439, Eighty-first Congress: 
Provided further, however, That no purchase or commitment to pur­
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chase any imported agricultural commodity shall be made calling for 
delivery more than one year after the expiration of this Act.

(b) . Subject to the limitations in subsection (a), purchases and 
commitments to purchase and sales under such subsection may be made 
without regard to the limitations of existing law, for such quantities, 
and on such terms and conditions, including advance payments, and 
for such periods, but not extending beyond June 30, [1962] 1963? as 
the President deems necessary, except that purchases or commitments 
to purchase involving higher than established ceiling prices (or if there 
be no established ceiling prices, currently prevailing market prices) or 
anticipated loss on resale shall not be made unless it is determined 
that supply of the materials could not be effectively increased at lower 
prices or on terms more favorable to the Government, or that such 
purchases are necessary to assure the availability to the United States 
of overseas supplies.

(c) If the President finds—
(1) that under generally fair and equitable ceiling prices for any 

raw or nonprocessed material, there will result a decrease in supplies 
from high-cost sources of such material, and that the continuation of 
such supplies is necessary to carry out the objectives of the Act; or

(2) that an increase in cost of transportation is temporary in char­
acter and threatens to impair maximum production or supply in any 
area at stable prices of any materials,
he may make proi ision for subsidy payments on any such domestically 
produced material other than an agricultural commodity in such 
amounts and in such manner (including purchases of such material 
and its resale at a loss without regard to the limitations of existing 
lav), and on such terms and conditions, as he determines to be neces- 
sary to insure that supplies from such high-cost sources are continued, 
or that maximum production or supply in such area at stable prices 
of such materials is maintained, as the case may be.

(d) The procurement power granted to the President by this sec­
tion shall include the power to transport and store and have processed 
and refined, any materials procured under this section.

(e) When in his judgment it will aid the national defense, the 
1 resident is authorized to install additional equipment, facilities, 
processes or improvements to plants, factories, and other industrial 
facilities owned by the United States Government, and to install 
government-owned equipment in plants, factories, and other industrial 
facilities owned by private persons.

(/) Notwithstanding any other provision of law to the contrary, 
metals, minerals, and materials acquired pursuant to the provisions of 
this section which, in the judgment of the President, are excess to the 

1 Changed by sec. 5, 1953 Amendments.



8

needs of programs under this Act, shall he transferred to the national 
stockpile established pursuant to the Act of June 7,1939, as amended 
{50 U. S. C. 98-98h), when the President deems such action to be in 
the public interest.

Transfers made pursuant to this subsection shall be made without 
charge against or reimbursement from funds available under such Act 
of June 7,1939, as amended, except that costs incident to such transfer 
other than acquisition costs shall be paid or reimbursed from such 
funds, and the acquisition costs of such metals, minerals, and materials 
transferred shall be deemed to be net losses incurred by the trans­
ferring agency and the notes payable issued to the Secretary of the 
Treasury representing the amounts thereof shall be canceled. Upon 
the cancellation of any such notes the aggregate amount of borrowing 
which may be outstanding at any one time under section 305 (b) of 
this Act, as amended, shall be reduced in an amount equal to the 
amount of any notes so cancelled 1

(g) When in his judgment it will aid the national defense, and 
upon a certification by the Secretary of Agriculture or the Secre­
tary of the Interior that a particular strategic and critical mate­
rial is likely to be in short supply in time of war or other national 
emergency, the President may make provision for the develop­
ment of substitutes for such strategic and critical materials.1 2

1 Added by sec. 6, 1953 Amendments.
2 Added by sec. 3, 1955 Amendments.

SEC. 304. NEW AGENCIES; AUTHORITY TO BORROW

(a) For the purposes of sections 302 and 303, the President is 
hereby authorized to utilize such existing departments, agencies, offi­
cials, or corporations of the Government as he may deem appropriate, 
or to create new agencies (other than corporations).

(b) Any agency created under this section, and any department, 
agency, official, or corporation utilized pursuant to this section is 
authorized, subject to the approval of the President, to borrow from 
the Treasury of the United States, such sums of money as may be 
necessary to carry out its functions under sections 302 and 303: 
Provided, That the amount borrowed under the provisions of this 
section by all such borrowers shall not exceed an aggregate of $2,100,- 
000,000 outstanding at any one time: Provided further, That when 
any contract, agreement, loan, or other transaction heretofore or here­
after entered into pursuant to section 302 or 303 imposes contingent 
liability upon the United States, such liability shall be considered for 
the purposes of sections 3679 and 3732 of the Revised Statutes, as 
amended, as an obligation only to the extent of the probable ultimate 
net cost to the United States under such transaction; and the President 
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shall submit a report to the Congress not less often than once each 
quarter setting forth the gross amount of each such transaction entered 
into by any agency of the United States Government under this au­
thority and the basis for determining the probable ultimate net cost to 
the United States thereunder. For the purpose of borrowing as au­
thorized by this subsection, the borrower may issue to the Secretary of 
the Treasury its notes, debentures, bonds, or other obligations to be 
redeemable at its option before maturity in such manner as may be 
stipulated in such obligations. Such obligations shall bear interest at 
a rate determined by the Secretary of the Treasury, taking into consid­
eration the current average rate on outstanding marketable obligations 
of the United States as of the last day of the month preceding the 
issuance of the obligations. The Secretary of the Treasury is au­
thorized and directed to purchase such obligations and for such pur­
pose the Secretary of the Treasury is authorized to use as a public-debt 
transaction the proceeds from the sale of any securities issued under 
the Second Liberty Bond Act, as amended, and the purposes for which 
securities may be issued under the Second Liberty Bond Act, as 
amended, are extended to include any purchases of obligations 
hereunder.

[TITLE IV—PRICE AND WAGE STABILIZATION]
Note.—Title IV terminated at the close of April 30, 1953, by sec. 11, 1953 

Amendments.

[TITLE V—SETTLEMENT OF LABOR DISPUTES]
Note.—Title V terminated at the close of April 30, 1953, by sec. 11, 1953 

Amendments.

[TITLE VI—CONTROL OF REAL ESTATE CREDIT] 
Note.—Title VI terminated at the close of June 30, 1953, by sec. 11, 1953 

Amendments.

TITLE VII—GENERAL PROVISIONS
SEC. 701. ENCOURAGEMENT OF SMALL-BUSINESS ENTERPRISES

(a) It is the sense of the Congress that small-business enterprises 
be encouraged to make the greatest possible contribution toward 
achieving the objectives of this Act.

(b) In order to carry out this policy—
(i) the President shall provide small-business enterprises with full 

information concerning the provisions of this Act relating to, or of 
benefit to, such enterprises and concerning the activities of the various 
departments and agencies under this Act;
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(ii) such business advisory committees shall be appointed as shall 
be appropriate for purposes of consultation in the formulation of 
rules, regulations, or orders, or amendments thereto issued under 
authority of this Act, and in their formation there shall be fair repre­
sentation for independent small, for medium, and for large business 
enterprises, for different geographical areas, for trade association 
members and nonmembers, and for different segments of the industry;

(iii) in administering this Act, such exemptions shall be provided 
for small-business enterprises as may be feasible without impeding 
the accomplishment of the objectives of this Act; and

(iv) in administering this Act, special provision shall be made for 
the expeditious handling of all requests, applications, or appeals from 
small-business enterprises.

[(c) Whenever the President invokes the powers given him in this 
Act to allocate, or approve agreements allocating, any material, to an 
extent which the President finds will result in a significant dislocation 
of the normal distribution in the civilian market, he shall do so in such 
a manner as to make available, so far as practicable, for business and 
various segments thereof in the normal channel of distribution of 
such material, a fair share of the available civilian supply based, so 
far as practicable, on the share received by such business under normal 
conditions during a representative period preceding June 24, 1950, 
and having due regard to the current competitive position of estab­
lished business: Provided, That the limitations and restrictions 
imposed on the production of specific items shall not exclude new 
concerns from a fair and reasonable share of total authorized 
production.]

[(<?) Whenever the President invokes the powers given him in this 
Act to allocate any material in the civilian market, he shall do so in 
such a manner as to make available, so far as practicable, for business 
and various segments thereof in the normal channel of distribution of 
such material, a fair share of the available civilian supply based, so 
far as practicable, on the share received by such business under normal 
conditions during a representative period following June 30, 1953: 
Provided, however, That the President shall from time to time give 
effect to the then current competitive position of established businesses 
as measured over a reasonable period of time, except as the same may 
result from Government controls under this or any other Act: Pro­
vided further, That the limitations and restrictions imposed on the 
production of specific items shall not exclude new concerns and newly 
acquired operations from a fair and reasonable share of total author­
ized production, and shall give due consideration to the needs of new 
concerns and newly acquired operations: Provided further, That if 
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the President continues or reimposes allocation controls after June 
30,1953, in the civilian market of any materials subject to such controls 
on July 1,1953, he shall do so in the manner above provided but on 
the basis of the share received by such business during a representative 
period preceding June 2Jj, 1950, adjusted to reflect, since such date, 
attained competitive position, the requirements of new concerns and 
ne wly acquired operations.] 1

1 Revised by sec. 7, 1953 Amendments.
2 Sec. (c) revised by sec. 4, 1955 Amendments.

(c) Whenever the President invokes the powers given him in 
this Act to allocate any material in the civilian market, he shall 
do so in such a manner as to make available, so far as practicable, 
for business and various segments thereof in the normal channel 
of distribution of such material, a fair share of the available civil­
ian supply based, so far as practicable, on the share received by 
such business under normal conditions during a representative 
period preceding any future allocation of materials: Provided, 
That the President shall, in the allocation of materials in the 
civilian market, give due consideration to the needs of new con­
cerns and newly acquired operations, undue hardships of in­
dividual businesses, and the needs of smaller concerns in an 
industry. 12

(d) In order to further the objectives and purposes of this sec­
tion, the Office of Defense Mobilization is directed to investigate 
the distribution of defense contracts with particular reference to 
the share of such contracts which has gone and is now going to 
small business, either directly or by subcontract; to review the 
policies, procedures, and administrative arrangements now being 
followed in order to increase participation by small business in 
the mobilization program; to explore all practical ways, whether 
by amendments to laws, policies, regulations, or administrative 
arrangements, or otherwise, to increase the share of defense pro­
curement going to small business; to get from the departments 
and agencies engaged in procurement, and from other appropri­
ate agencies including the Small Business Administration, their 
views and recommendations on ways to increase the share of pro­
curement going to small business; and to make a report to the 
President and the Congress, not later than six months after the 
enactment of the Defense Production Act Amendments of 1955, 
which report shall contain the following: (i) a full statement of 
the steps taken by the Office of Defense Mobilization in making 
investigations required by this subsection; (ii) the findings of the 
Office of Defense Mobilization with respect to the share of pro­
curement which has gone and is now going to small business; (iii) 
a full and complete statement of the actions taken by the Office of 
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Defense Mobilization and other agencies to increase such small 
business share; (iv) a full and complete statement of the recom­
mendations made by the procurement agencies and other agencies 
consulted by the Office of Defense Mobilization; and (v) specific 
recommendations by the Office of Defense Mobilization for fur­
ther action to increase the share of procurement going to small 
business?

SEC. 702. DEFINITIONS

As used in this Act—
(a) The word “person” includes an individual, corporation, part­

nership, association, or any other organized group of persons, or legal 
successor or representative of the foregoing, and includes the United 
States or any agency thereof, or any other government, or any of its 
political subdivisions, or any agency of any of the foregoing: Provided, 
That no punishment provided by this Act shall apply to the United 
States, or to any such government, political subdivision, or government 
agency.

(b) The word “materials” shall include raw materials, articles, 
commodities, products, supplies, components, technical information, 
and processes.

(c) The word “facilities” shall not include farms, churches or other 
places of worship, or private dwelling houses.

[(d) The term “national defense” means the operations and ac­
tivities of the armed forces, the Atomic Energy Commission, or any 
other Government department or agency directly or indirectly and 
substantially concerned with the national defense, or operations or 
activities in connection with the Mutual Defense Assistance Act of 
1949, as amended.]

(d) The term “national defense” means programs for military and 
atomic energy production or construction, military assistance to any 
foreign nation, stockpiling, and directly related activity. 12

(e) The words “wages, salaries, and other compensation” shall 
include all forms of remuneration to employees by their employers 
for personal services, including, but not limited to, vacation and holi­
day payments, night shift and other bonuses, incentive payments, 
year-end bonuses, employer contributions to or payments of insurance 
or welfare benefits, employer contributions to a pension fund or annu­
ity, payments in kind, and premium overtime payments.

1 Sec. (d) added by sec. 5, 1955 Amendments.
a Revised by sec. 8, 1953 Amendments.

SEC. 703. DELEGATIONS; NEW AGENCIES

(a) Except as otherwise specifically provided, the President may 
delegate any power or authority conferred upon him by this Act to 
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any officer or agency of the Government, including any new agency 
or agencies (and the President is hereby authorized to create such 
new agencies, other than corporate agencies, as he deems necessary), 
and he may authorize such redelegations by that officer or agency 
as the President may deem appropriate. The President is author­
ized to appoint heads and assistant heads of any such new agencies, 
and other officials therein of comparable status, and to fix their com­
pensation, without regard to the Classification Act of 1949, as 
amended, the head of one such agency to be paid at a rate comparable 
to the compensation paid to the heads of executive departments of 
the Government, and other such heads, assistant heads, and officials 
at rates comparable to the compensation paid to the heads and assist­
ant heads of independent agencies of the Government. Any officer 
or agency may employ civilian personnel for duty in the United 
States, including the District of Columbia, or elsewhere, without 
regard to section 14 of the Federal Employees Pay Act of 1946 (60 
Stat. 219), as the President deems necessary to carry out the provi­
sions of this Act.

(b) The head and assistant heads of any independent agency 
created to administer the authority conferred by title IV of this Act 
shall be appointed by the President, by and with the advice and consent 
of the Senate. There shall be included among the policy-making offi­
cers of each regional office administering the authority conferred by 
title IV of this Act a resident of each State served by such office whose 
governor requests such representation.

SEC. 704. ISSUANCE OF REGULATIONS

The President may make such rules, regulations, and orders as he 
deems necessary or appropriate to carry out the provisions of this Act. 
Any regulation or order under this Act may be established in such 
form and manner, may contain such classifications and differentia­
tions, and may provide for such adjustments and reasonable excep­
tions as in the judgment of the President are necessary or proper to 
effectuate the purposes of this Act, or to prevent circumvention or 
evasion, or to facilitate enforcement of this Act, or any rule, regula­
tion, or order issued under this Act. No rule, regulation, or order 
issued under this Act which restricts the use of natural gas (either 
directly, or by restricting the use of facilities for the consumption of 
natural gas, or in any other manner) shall apply in any State in which 
a public regulatory agency has authority to restrict the use of natural 
gas and certifies to the President that it is exercising that authority to 
the extent necessary to accomplish the objectives of this Act.
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SEC. 705. OBTAINING INFORMATION

(a) The President shall be entitled, while this Act is in effect and 
for a period of two years thereafter, by regulation, subpena, or other­
wise, to obtain such information from, require such reports and the 
keeping of such records by, make such inspection of the books, rec­
ords, and other writings, premises or property of, and take the sworn 
testimony of, and administer oaths and affirmations to, any person 
as may be necessary or appropriate, in his discretion, to the enforce­
ment or the administration of this Act and the regulations or orders 
issued thereunder. The President shall issue regulations insuring 
that the authority of this subsection will be utilized only after the 
scope and purpose of the investigation, inspection, or inquiry to be 
made have been defined by competent authority, and it is assured that 
no adequate and authoritative data are available from any Federal 
or other responsible agency. In case of contumacy by, or refusal to 
obey a subpena served upon, any person referred to in this subsection, 
the district court of the United States for any district in which such 
person is found or resides or transacts business, upon application by 
the President, shall have jurisdiction to issue an order requiring such 
person to appear and give testimony or to appear and produce docu­
ments, or both; and any failure to obey such order of the court may 
be punished by such court as a contempt thereof.

(b) No person shall be excused from complying with any require­
ment under this section or from attending and testifying or from 
producing books, papers, documents, and other evidence in obedience 
to a subpena before any grand jury or in any court or administrative 
proceeding based upon or growing out of any alleged violation of this 
Act on the ground that the testimony or evidence, documentary or 
otherwise, required of him may tend to incriminate him or subject 
him to penalty or forfeiture; but no natural person shall be prosecuted 
or subjected to any penalty or forfeiture in any court, for or on account 
of any transaction, matter, or thing concerning which he is so com­
pelled, after having claimed his privilege against self-incrimination, 
to testify or produce evidence, documentary or otherwise, except that 
such natural person so testifying shall not be exempt from prosecution 
and punishment for perjury committed in so testifying: Provided, 
That the immunity granted herein from prosecution and punishment 
and from any penalty or forfeiture shall not be construed to vest in 
any individual any right to priorities assistance, to the allocation of 
materials, or to any other benefit which is within the power of the 
President to grant under any provision of this Act.

(c) The production of a person’s books, records, or other docu­
mentary evidence shall not be required at any place other than the 
place where such person usually keeps them, if, prior to the return 
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date specified in the regulations, subpena, or other document issued 
with respect thereto, such person furnishes the President with a true 
copy of such books, records, or other documentary evidence (certified 
by such person under oath to be a true and correct copy) or enters 
into a stipulation with the President as to the information contained 
in such books, records, or other documentary evidence. Witnesses 
shall be paid the same fees and mileage that are paid witnesses in the 
courts of the United States.

(d) Any person who willfully performs any act prohibited or will- 
fully fails to perform any act required by the above provisions of this 
section, or any rule, regulation, or order thereunder, shall upon con­
viction be fined not more than $1,000 or imprisoned for not more than 
one year or both.

(e) Information obtained under this section which the President 
deems confidential or with reference to which a request for confidential 
treatment is made by the person furnishing such information shall 
not be published or disclosed unless the President determines that the 
withholding theieof is contrary to the interest of the national defense, 
and any person willfully violating this provision shall, upon convic­
tion, be fined not more than $10,000, or imprisoned for not more than 
one year, or both.

AU information obtained by the Office of Price Stabilization under 
this section 705, as amended, and not made public prior to April 30. 
1953, shall be deemed confidential and shall not be published or dis­
closed, either to the public or to another Federal agency except the 
Congress or any duly authorized committee thereof, and except the 
Department of Justice for such use as it may deem necessary in the 
performance of its functions, unless the President determines that the 
withholding thereof is contrary to the interests of the national defense, 
and any person willfully violating this provision shall, upon convic­
tion, be fined not more than $10,000 or imprisoned for not more than 
one year, or both?

(f) Any person subpenaed under this section shall have the right 
to make a record of his testimony and to be represented by counsel.

SEG. 706. INJUNCTIONS; VENUE; SERVICE OF PROCESS

(a) Whenever in the judgment of the President any person has 
engaged or is about to engage in any acts or practices which consti­
tute or will constitute a violation of any provision of this Act, he 
may make application to the appropriate court for an order enjoining 
such acts or practices, or for an order enforcing compliance with such 
provision, and upon a showing by the President that such person has 
engaged or is about to engage in any such acts or practices a perma­

1 Added by sec. 9, 1953 Amendments.
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nent or temporary injunction, restraining order, or other order, with 
or without such injunction or restraining order, shall be granted with­
out bond.

(b) The district courts of the United States and the United States 
courts of any Territory or other place subject to the jurisdiction of 
the United States shall have jurisdiction of violations of this Act or 
any rule, regulation, order, or subpena thereunder, and of all civil 
actions under this Act to enforce any liability or duty created by, or to 
enjoin any violation of, this Act or any rule, regulation, order, or 
subpena thereunder. Any criminal proceeding on account of any such 
violation may be brought in any district in which any act, failure to 
act, or transaction constituting the violation occurred. Any such civil 
action may be brought in any such district or in the district in which 
the defendant resides or transacts business. Process in such cases, 
criminal or civil, may be served in any district wherein the defendant 
resides or transacts business or wherever the defendant may be found; 
the subpena for witnesses who are required to attend a court in any 
district in such case may run into any other district. The termina­
tion of the authority granted in any title or section of this Act, or of 
any rule, regulation, or order issued thereunder, shall not operate to 
defeat any suit, action, or prosecution, whether theretofore or there­
after commenced, with respect to any right, liability, or offense 
incurred or committed prior to the termination date of such title or of 
such rule, regulation, or order. No costs shall be assessed against 
the United States in any proceeding under this Act. All litigation 
arising under this Act or the regulations promulgated thereunder 
shall be under the supervision and control of the Attorney General.

SEC. 707. EXCULPATORY PROVISION

No person shall be held liable for damages or penalties for any act 
or failure to act resulting directly or indirectly from compliance with 
a rule, regulation, or order issued pursuant to this Act notwithstanding 
that any such rule, regulation, or order shall thereafter be declared by 
judicial or other competent authority to be invalid. No person shall 
discriminate against orders or contracts to which priority is assigned 
or for which materials or facilities are allocated under title I of this 
Act or under any rule, regulation, or order issued thereunder, by 
charging higher prices or by imposing different terms and conditions 
for such orders or contracts than for other generally comparable 
orders or contracts, or in any other manner.

SEC. 708. VOLUNTARY AGREEMENTS

(a) The President is authorized to consult with representatives of 
industry, business, financing, agriculture, labor, and other interests, 
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with a view to encouraging the making by such persons with the ap­
proval by the President of voluntary agreements and programs to 
further the objectives of this Act.

(b) No act or omission to act pursuant to this Act which occurs 
while this Act is in effect, if requested by the President pursuant to 
a voluntary agreement or program approved under subsection (a) 
and found by the President to be in the public interest as contribut­
ing to the national defense shall be construed to be within the prohibi­
tion of the antitrust laws or the Federal Trade Commission Act of 
the United States.*  “Provided, however, That after the enactment 
of the Defense Production Act Amendments of 1955, the exemp­
tion from the prohibitions of the antitrust laws and the Federal 
Trade Commission Act of the United States shall apply only (1) 
to acts and omissions to act requested by the President or his duly 
authorized delegate pursuant to duly approved voluntary agree­
ments or programs relating solely to the exchange between actual 
or prospective contractors of technical or other information, pro­
duction techniques, and patents or patent rights, relating to 
equipment used primarily by or for the military which is being 
procured by the Department of Defense or any department there­
of, and the exchange of materials, equipment, and personnel to be 
used in the production of such equipment; and (2) to acts and 
omissions to act requested by the President or his duly authorized 
delegate pursuant to voluntary agreements or programs which 
were duly approved under this section before the enactment of 
the Defense Production Act Amendments of 1955. The Attorney 
General shall review each of the voluntary agreements and pro­
grams covered by this section, and the activities being carried on 
thereunder, and, if he finds, after such review and after consulta­
tion with the Director of the Office of Defense Mobilization and 
other interested agencies, that the adverse effects of any such 
agreement or program on the competitive free enterprise system 
outweigh the benefits of the agreement or program to the national 
defense, he shall withdraw his approval in accordance with sub­
section (d) of this section. This review and determination shall 
be made within ninety days after the enactment of the Defense 
Production Act Amendments of 1955.1

1 Added by sec. 6 (1), 1955 Amendments.

A copy of each such request intended to be within the coverage of 
this section, and any modification or withdrawal thereof, shall be 
furnished to the Attorney General and the Chairman of the Federal 
Trade Commission when made, and it shall be published in the Fed­
eral Register unless publication thereof would, in the opinion of the 
President, endanger the national security.
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(c) The authority granted in subsection (b) shall be delegated 
only (1) to officials who shall for the purpose of such delegation be 
required to be appointed by the President by and with the advice 
and consent of the Senate, unless otherwise required to be so appointed, 
and (2) upon the condition that such officials consult with the Attorney 
General and with the Chairman of the Federal Trade Commission 
not less than ten days before making any request or finding there­
under, and (3) upon the condition that such officials obtain the 
approval of the Attorney General to any request thereunder before 
making the request. For the purpose of carrying out the objectives 
of title I of this Act, the authority granted in subsection (b) of this 
section shall not be delegated except to a single official of the 
Government.

(d) Upon withdrawal of any request or finding made hereunder, 
or upon withdrawal by the Attorney General of his approval of 
the voluntary agreement or program on which the request or find­
ing is based,  the provisions of this section shall not apply to any 
subsequent act or omission to act by reason of such finding or request.

1

(e) The Attorney General is directed to make, or request the Fed­
eral Trade Commission to make for him, surveys for the purpose of 
determining any factors which may tend to eliminate competition, 
create or strengthen monopolies, injure small business, or otherwise 
promote undue concentration of economic power in the course of the 
administration of this Act. Such surveys, and the reports here­
after required, shall include studies of the voluntary agreements 
and programs authorized by this section.  The Attorney General 
shall submit to the Congress and the President within ninety days 
after the approval of this Act, and [at such times thereafter as he 
deems desirable,]  at least once every three months,  reports setting 
forth the results of such surveys and including such recommendations 
as he may deem desirable.

12

3 4

(f) After the date of enactment of the Defense Production Act 
Amendments of 1952, no voluntary program or agreement for the 
control of credit shall be approved or carried out under this section.

1 Added by sec. 6 (2), 1955 Amendments.
2 Added by sec. 6 (3), 1955 Amendments.
’Deleted by sec. 6 (4), 1955 Amendments.
4 Added by sec. 6 (4), 1955 Amendments. 1 Repealed by sec. 505 (c) (1) of the Act of June 28, 1955 (69 Stat. 180),

SEC. 709. STATEMENTS OF CONSIDERATION

The functions exercised under this Act shall be excluded from the 
operation of the Administrative Procedure Act (60 Stat. 237) except 
as to the requirements of section 3 thereof. Any rule, regulation, or 
order, or amendment thereto, issued under authority of this Act shall 
be accompanied by a statement that in the formulation thereof there 
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has been consultation with industry representatives, including trade 
association representatives, and that consideration has been given to 
their recommendations, or that special circumstances have rendered 
such consultation impracticable or contrary to the interest of the na­
tional defense, but no such rule, regulation, or order shall be invalid 
by reason of any subsequent finding by judicial or other authority that 
such a statement is inaccurate.

SEC. 710. SUPER GRADES; CONSULTANTS; SPECULATION

[(a) The President, to the extent he deems it necessary and appro­
priate in order to carry out the provisions of this Act, is authorized 
to place positions and employ persons temporarily in grades 16, 17, 
and 18 of the General Schedule established by the Classification Act 
of 1949, and such positions shall be additional to the number author­
ized by section 505 of that Act.] 1

[(b) The President is further authorized, to the extent he deems 
it necessary and appropriate in order to carry out the provisions of 
this Act, and subject to such regulations as he may issue, to employ 
persons of outstanding experience and ability without compensation; 
and he is authorized to provide by regulation for the exemption of 
such persons from the operation of sections 281, 283, 284, 434, and 
1914 of title 18 of the United States Code and section 190 of the 
Revised Statutes (5 U. S. C. 99). Persons appointed under the au­
thority of this subsection may be allowed transportation and not to 
exceed $15 per diem in lieu of subsistence while away from their 
homes or regular places of business pursuant to such appointment.]

(b) (1) The President is further authorized, to the extent he 
deems it necessary and appropriate in order to carry out the pro­
visions of this Act, and subject to such regulations as he may issue, 
to employ persons of outstanding experience and ability without 
compensation;

(2) The President shall be guided in the exercise of the author­
ity provided in this subsection by the following policies:

(i) So far as possible, operations under the Act shall be carried 
on by full-time, salaried employees of the Government, and ap­
pointments under this authority shall be to advisory or consulta­
tive positions only.

(ii) Appointments to positions other than advisory or consulta­
tive may be made under this authority only when the requirements 
of the position are such that the incumbent must personally pos­
sess outstanding experience and ability not obtainable on a full- 
time, salaried basis.
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(Hi) In the appointment of personnel and in assignment of their 
duties, the head of the department or agency involved shall take 
steps to avoid, to as great an extent as possible, any conflict be­
tween the governmental duties and the private interests of such 
personnel.

(3) Appointees under this subsection (b) shall, when policy 
matters are involved, be limited to advising appropriate full-time 
salaried Government officials who are responsible for making 
policy decisions.

(4) Any person employed under this subsection (b) is hereby 
exempted, with respect to such employment, from the operation 
of sections 281, 283, 284, 434, and 1914 of title 18, United States 
Code, and section 190 of the Revised Statutes (5 U.S. C. 99), except 
that—

(i) exemption hereunder shall not extend to the negotiation 
or execution, by such appointee, of Government contracts with the 
private employer of such appointee or with any corporation, joint 
stock company, association, firm, partnership, or other entity in 
the pecuniary profits or contracts of which the appointee has any 
direct or indirect interest;

(ii) exemption hereunder shall not extend to making any rec­
ommendation or taking any action with respect to individual 
applications to the Government for relief or assistance, on appeal 
or otherwise, made by the private employer of the appointee or 
by any corporation, joint stock company, association, firm, part­
nership, or other entity in the pecuniary profits or contracts of 
which the appointee has any direct or indirect interest;

(m) exemption hereunder shall not extend to the prosecution 
by the appointee, or participation by the appointee in any fashion 
in the prosecution, of any claims against the Government involv­
ing any matter concerning which the appointee had any responsi­
bility during his employment under this subsection, during the 
period of such employment and the further period of two years 
after the termination of such employment; and

(ir) exemption hereunder shall not extend to the receipt or 
payment of salary in connection with the appointee s Government 
service hereunder from any source other than the private em­
ployer of the appointee at the time of his appointment hereunder.

(5) Appointments under this subsection (b) shall be supported 
by written certification by the head of the employing department 
or agency—

(i) that the appointment is necessary and appropriate in order 
to carry out the provisions of the Act;
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(ii) that the duties of the position to which the appointment 
is being made require outstanding experience and ability;

(Hi) that the appointee has the outstanding experience and 
ability required by the position; and

(iv) that the department or agency head has been unable to 
obtain a person with the qualifications necessary for the position 
on a full-time, salaried basis.

(6) The heads of the departments or agencies making appoint­
ments under this subsection (b) shall file with the Division of the 
Federal Register for publication in the Federal Register a state­
ment including the name of the appointee, the employing depart­
ment or agency, the title of his position, and the name of his pri­
vate employer, and the appointee shall file with such Division for 
publication in the Federal Register a statement listing the names 
of any corporations of which he is an officer or director or within 
60 days preceding his appointment has been an officer or director, 
or in which he owns, or within 60 days preceding his appointment 
has owned, any stocks, bonds, or other financial interests, and 
the names of any partnerships in which he is, or was within 60 
days preceding his appointment, a partner, and the names of any 
other businesses in which he owns, or within such 60 day period 
has owned, any similar interest. At the end of each succeeding 
six-month period, the appointee shall file with such Division for 
publication in the Federal Register a statement showing any 
changes in such interests during such period.

(7) At least once every three months the Chairman of the 
United States Civil Service Commission shall survey appoint­
ments made under this subsection and shall report his findings to 
the President and the Joint Committee on Defense Production 
and make such recommendations as he may deem proper.

(8) Persons appointed under the authority of this subsection 
may be allowed transportation and not to exceed $15 per diem in 
lieu of subsistence while away from their homes or regular places 
of business pursuant to such appointment?

(c) The President is authorized, to the extent he deems it necessary 
and appropriate in order to carry out the provisions of this Act to 
employ experts and consultants or organizations thereof, as author­
ized by section 55a of title 5 of the United States Code. Individuals 
so employed may be compensated at rates not in excess of $50 per diem 
and while away from their homes or regular places of business they 
may be allowed transportation and not to exceed $15 per diem in lieu 

1 Revised by sec. 7, 1955 Amendments. 
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of subsistence and other expenses while so employed. The President 
is authorized to provide by regulation for the exemption of such 
persons from the operation of sections 281, 283, 284, 434, and 1914 of 
title 18 of the United States Code and section 190 of the Revised 
Statutes (5 U. S. C. 99).

(d) The President may utilize the services of Federal, State, and 
local agencies and may utilize and establish such regional, local, or 
other agencies, and utilize such voluntary and uncompensated serv­
ices, as may from time to time be needed; and he is authorized to 
provide by regulation for the exemption of persons whose services are 
utilized under this subsection from the operation of sections 281, 283, 
284, 434, and 1914 of title 18 of the United States Code and section 
190 of the Revised Statutes (5 U. S. C. 99).

(e) The President is further authorized to provide for the estab­
lishment and training of a nucleus executive reserve for employ­
ment in executive positions in Government during periods of 
emergency. Members of this executive reserve who are not full- 
time Government employees may be allowed transportation and 
not to exceed $15 per diem in lieu of subsistence while away from 
their homes or regular places of business for the purpose of par­
ticipating in the executive reserve training program. The Presi­
dent is authorized to provide by regulation for the exemption of 
such persons who are not full-time Government employees from 
the operation of sections 281, 283, 284, 434, and 1914 of title 18 of 
the United States Code and section 190 of the Revised Statutes 
(5 U. S. C. 99).'

[(e)]2 (f) Whoever, being an officer or employee of the United 
States or any department or agency thereof (including any Member 
of the Senate or House of Representatives), receives, by virtue of his 
office or employment, confidential information, and (1) uses such 
information in speculating directly or indirectly on any commodity 
exchange, or (2) discloses such information for the purpose of aiding 
any other person so to speculate, shall be fined not more than $10,000 
or imprisoned not more than one year, or both. As used in this sec­
tion, the term “speculate” shall not include a legitimate hedging 
transaction, or a purchase or sale which is accompanied by actual 
delivery of the commodity.

[(f)]3 (0) The President, when he deems such action necessary, 
may make provision for the printing and distribution of reports, in 
such number and in such manner as he deems appropriate, concerning 
the actions taken to carry out the objectives of this Act.
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SEC. 711. APPROPRIATIONS

There are heieby authorized to be appropriated such sums as may 
be necessary and appropriate for the carrying out of the provisions and 
purposes of this Act by the President and such agencies as he may 
designate or create. Funds made available for the purposes of this 
Act may be allocated or transferred for any of the purposes of this 
Act, with the approval of the Bureau of the Budget, to any agency 
designated to assist in carrying out this Act. Funds so allocated or 
transfened shall remain available for such period as may be specified 
in the Acts making such funds available.

SEC. 712. JOINT CONGRESSIONAL COMMITTEE ON DEFENSE 
PRODUCTION

(a) There is hereby established a joint congressional committee 
to be known as the Joint Committee on Defense Production (herein­
after referred to as the committee), to be composed of ten members 
as follows:

(1) ̂  Five members who are members of the Committee on Banking 
and Currency of the Senate, three from the majority and two from 
the minority party, to be appointed by the chairman of the committee; 
and

(2) Five members who are members of the Committee on Banking 
and Currency of the House of Representatives, three from the ma- 
jority and two from the minority party, to be appointed by the chair­
man of the committee.
A vacancy in the membership of the committee shall be filled in the 
same manner as the original selection. The committee shall elect a 
chairman and a vice chairman from among its members, one of whom 
shall be a member of the Senate and the other a member of the House 
of Representatives.

(b) It shall be the function of the Committee to make a continuous 
study of the programs and of the fairness to consumers of the prices 
authoiized by this Act and to review the progress achieved in the 
execution and administration thereof. Upon request, the committee 
shall aid the standing committees of the Congress having legislative 
jurisdiction o\er any part of the programs authorized by this Act; 
and it shall make a report to the Senate and the House of Representa­
tives, from time to time, concerning the results of its studies, together 
with such recommendations as it may deem desirable. Any depart­
ment, official, or agency administering any of such programs shall, 
at the request of the committee, consult with the committee, from time 
to time, with respect to their activities under this Act.xNew subsection (e) added by sec. 8, 1955 Amendments.

1 Redesignated as subsection (f) by sec. 8, 1955 Amendments.
51 Redesignated as subsection (g) by sec. 8, 1955 Amendments.
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(c) The committee, or any duly authorized subcommittee thereof, 
is authorized to hold such hearings, to sit and act at such times and 
places, to require by subpena (to be issued under the signature of the 
chairman or vice chairman of the committee) or otherwise the attend­
ance of such witnesses and the production of such books, papers, and 
documents, to administer such oaths, to take such testimony, to pro­
cure such printing and binding, and to make such expenditures as it 
deems advisable. The cost of stenographic services to report such 
hearings shall not be in excess of [25]  40 cents per hundred words. 
The provisions of sections 102 to 104, inclusive, of the Revised Statutes 
shall apply in case of any failure of any witness to comply with any 
subpena or to testify when summoned under authority of this sub­
section.

1

(d) The committee is authorized to appoint and, without regard 
to the Classification Act of 1949, as amended, fix the compensation 
of such experts, consultants, technicians, and organizations thereof, 
and clerical and stenographic assistants as it deems necessary and 
advisable.

(e) The expenses of the committee under this section, which shall 
not exceed [$50,000]   $65,000 in any fiscal year, shall be paid one-half 
from the contingent fund of the Senate and one-half from the con­
tingent fund of the House of Representatives upon vouchers signed 
by the chairman or vice chairman. Disbursements to pay such ex­
penses shall be made by the Clerk of the House of Representatives 
out of the contingent fund of the House of Representatives, such 
contingent fund to be reimbursed from the contingent fund of the 
Senate in the amount of one-half of disbursements so made without 
regard to any other provision of law.

12

1 Changed by see. 9, 1955 Amendments.
2 Changed by sec. 9, 1955 Amendments.

SEC. 713. TERRITORIAL APPLICABILITY

The provisions of this Act shall be applicable to the United States, 
its Territories and possessions, and the District of Columbia.

[SEC. 714. SMALL DEFENSE PLANTS ADMINISTRATION]

Note.—Sec. 714 of the Act, and all authority conferred thereunder, terminated 
at the close of July 31, 1953. For purposes of sec. 301 (a) of this Act, sec. 
714 (a) (1) defined a small-business concern thusly: “. . . a small-business 
concern shall be deemed to be one which is independently owned and operated 
and which is not dominant in its field of operation,” and provided that, “The 
Administration, in making a detailed definition, may use these criteria, among 
others: independency of ownership and operation, number of employees, dollar 
volume of business, and nondominance in its field.”
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SEC. 715. SAVING PROVISION

If any provision of this Act or the application of such provision to 
any person or circumstances shall be held invalid, the remainder of 
the Act, and the application of such provision to persons or circum­
stances other than those as to which it is held invalid, shall not be 
affected thereby.

SEC. 716. STRIKES AGAINST GOVERNMENT

That no person may be employed under this Act who engages in a 
strike against the Government of the United States or who is a mem­
ber of an organization of Government employees that asserts the right 
to strike against the Government of the United States, or who advo­
cates, or who is a member of an organization that advocates, the over­
throw of the Government of the United States by force or violence: 
Provided, That for the purposes hereof an affidavit shall be considered 
prima facie evidence that the person making the affidavit has not con­
trary to the provisions of this section engaged in a strike against the 
Government of the United States, is not a member of an organization 
of Government employees that asserts the right to strike against the 
Government of the United States or that such person does not advo­
cate, and is not a member of an organization that advocates, the 
overthrow of the Government of the United States by force or vio­
lence: Provided further, That any person who engages in a strike 
against the Government of the United States or who is a member of 
an organization of Government employees that asserts the right to 
strike against the Government of the United States, or who advo­
cates, or who is a member of an organization that advocates, the over­
throw of the Government of the United States by force or violence and 
accepts employment the salary or wages for which are paid from any 
appropriation or fund contained in this Act shall be guilty of a felony 
and, upon conviction, shall be fined not more than $1,000 or imprisoned 
for not more than one year, or both: Provided further, That the above 
penalty clause shall be in addition to, and not in substitution for, any 
other provisions of existing law.

SEC. 717. TERMINATION

[(a) Titles I, II, III, VI, and VII of this Act and all authority 
conferred thereunder shall terminate at the close of June 30, 1953; 
and titles IV and V of this Act and all authority conferred there­
under shall terminate at the close of April 30, 1953.]

(a) Title I (except section 104), title ///, and title VII (except 
section 714) of this Act, and all authority conferred thereunder, shall 
terminate at the close of [<June 30,1955] [July 31, 7955] 1 June 30,
^‘June 30, 1955” was changed to July 31, 1955, by sec. 5 of the Act of June 30. 1955 

(69 Stat. 225).
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1956.1 Section 774 of this Act, and all authority conferred there­
under shall terminate at the close of July 31, 1953. Section 104, 
title II, and title VI of this Act, arid all authority conferred there­
under shall terminate at the close of June 30, 1953. Title IV and V 
of this Act, and all authority conferred thereunder, shall terminate at 
the close of April 30,1953.

1 Revised by sec. 10, 1955 Amendments.
2 Deleted by sec. 12, 1953 Amendments.
3 Sentence added by sec. 20 of the Act of June 30, 1953 (67 Stat. 126).

(b) Notwithstanding the foregoing—
(1) The Congress by concurrent resolution or the President by 

proclamation may terminate this Act prior to the termination other­
wise provided therefor.

(2) The Congress may also provide by concurrent resolution that 
any section of this Act and all authority conferred thereunder shall 
terminate prior to the termination otherwise provided therefor.

(3) Any agency created under this Act may be continued in exist­
ence for purposes of liquidation for not to exceed six months after 
the termination of the provision authorizing the creation of such 
agency.

(<?) The termination of any section of this Act, or of any agency or 
corporation utilized under this Act, shall not affect the disbursement 
of funds under, or the carrying out of, any contract, guarantee, com­
mitment or other obligation entered into pursuant to this Act prior to 
the date of such termination, or the taking of any action necessary to 
preserve or protect the interests of the United States in any amounts 
advanced or paid out in carrying on operations under this Actf.J 1 2 3, 
or the taking of any action (including the making of new guarantees') 
deemed by a guaranteeing agency to be necessary to accomplish the 
orderly liquidation, adjustment or settlement of any loans guaranteed 
under this Act, including actions deemed necessary to avoid undue 
hardship to borrowers in reconverting to normal civilian production/ 
and all of the authority granted to the President, guaranteeing 
agencies, and fiscal agents, under section 301 of this Act shall be appli­
cable to actions taken pursuant to the authority contained in this sub­
section.

Notwithstanding any other provision of this Act, the termination of 
title VI or any section thereof shall not be construed as affecting any 
obligation, condition, liability, or restriction arising out of any agree­
ment heretofore entered into pursuant to, or under the authority of, 
section 602 or section 605 of this Act, or any issuance thereunder, by 
any person or corporation and the Federal Government or any agency 
thereof relating to the provision of housing for defense workers or 
military personnel in an area designated as a critical defense housing 
area pursuant to lawI
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(d) No action for the recovery of any cooperative payment 
made to a cooperative association by a Market Administrator under 
an invalid provision of a milk marketing order issued by the Secretary 
of Agriculture pursuant to the Agricultural Marketing Agreement 
Act of 1937 shall be maintained unless such action is brought by pro­
ducers specifically named as party plaintiffs to recover their respective 
share of such payments within ninety days after the date of enact­
ment of the Defense Production Act Amendments of 1952 with respect 
to any cause of action heretofore accrued and not otherwise barred, 
or within ninety days after accrual with respect to future payments, 
and unless each claimant shall allege and prove (1) that he objected 
at the hearing to the provisions of the order under which such pay­
ments were made and (2) that he either refused to accept payments 
computed with such deduction or accepted them under protest to 
either the Secretary or the Administrator. The district courts of the 
United States shall have exclusive original jurisdiction of all such 
actions regardless of the amount involved. This subsection shall not 
apply to funds held in escrow pursuant to court order. Notwith­
standing any other provision of this Act, no termination date shall 
be applicable to this subsection.

u. S. GOVERNMENT PRINTING OFFICE: 1955
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MEMORANDUM FOR JOE CALIFANO

FROM: John Robson

SUBJECT: Presidential Authorities Related to OEP (.

Attached is a memo from Gov. Bryant’s office. In summary the 
memo says:

1. The President has no present authority to control prices 
or wages. He does have authority under the Defense Production 
Act of 1950 (now delegated to the OEP) to exercise controls over 
production and distribution of strategic goods and services.

2. The OEP has standby legislation prepared covering direct 
price-wage controls. The memo raises the question whether price 
controls can be sustained constitutionally other than under Congress’ 
war power. (They did it in Korea so I would think so. However, 
I’m having this checked at Justice).

3. Gov. Bryant recommends a program of corresponding 
each department and agency head to ask what they can do for 
economic stabilization.

Attachment
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MEMORANDUM FOR THE DIRECTOR

SUBJECT: Presidential Authorities

DIRECT CONTROLS FOR WHICH THERE IS NO STATUTORY AUTHORITY

There is no existing authority applicable to the current 
nation for direct controls on credit, prices, wages, and 
rents.

Under section 301 of Executive Order 11051, the Director of 
the Office of Emergency Planning has the “primary responsi­
bility" for developing the emergency planning in “economic 
stabilization." Under section 303 of the same Executive 
Order, the Director of OE? has the following responsibility:

"The Director shall provide for the prompt exercise 
of Federal emergency authority through the advance 
preparation of such proposed legislation, Executive 
orders, rules, regulations, and directives as would 
be necessary' to put into effect operating programs 
appropriate to the emergency situation."

In accordance with the above responsibilities, there is an 
Economic Stabilization Division in OEP’s Resource Readiness 
Office, and the OEP Legal Adviser’s Office has worked with 
that division in its emergency planning. Moreover, the 
draft "Defense Resources Act," which is part of the ODR 
planning, has been prepared with the following XIII titles:

Title 
Title 
Title

Title
Title
Title
Title
Title
Title
Title
Title
Title
Title

II 
III

IV
V 
VI 
VII 
VIII 
IX 
X

Priorities and Allocations
Authority to Requisition and Condemn
Expansion of Productive Capacity and

Supply
Emergency Contracting Authority
Plant Seizure
Emergency Foreign Assistance
Price and Wage Stabilization
Control of Consumer and Real Estate Credit
Civilian Manpower
Settlement of Labor Disputes
Censorship of Communications
Emergency Federal Financing 
General Provisions



The theory of the above draft bill is to cover in one piece 
of legislation all known programs that are to operate in an 
emergency. The entire bill can be introduced, or specific 
titles may bo introduced to support specific programs.

DIRECT CONTROLS FOR WHICH THERE IS STATUTORY AUTHORITY

The most important statutory .authority in the fields of mat­
erials, production, and procurement is the Defense Production 
Act of 1950. Under that existing authority, it is possible 
for the President to operate a homogeneous and effective 
system of controls over the production and distribution of 
goods. Necessary action in the field of resources can, there 
fore, be based upon adequate statutory authority without ad­
ditional legislation.

The President’s functions under the Defense Production Act of 
1950 have been delegated to the Director of the Office of 
Emergency Planning by Executive Orders 10480 and 11051. The 
first section of Executive Order 10430 specifically provides 
as follows:

"Every officer and agency of the Government having 
functions under the Defense Production Act of 1950, 
as amended, delegated, rodelegated, or otherwise 
assigned thereto by or under the authority of the 
President after the date of this order (whether 
heretofore or hereafter acquired, or acquired by 
this order) shall perform the said functions sub­
ject to the direction and control of the Director 
of the Office of Emergency Planning."

(Originally, direct controls on credit, prices and wages were 
contained in Titles IV and VI of the Defense Production Act, 
but those titles expired in 1953).

The above described controls under the Defense Production Act 
of 1950 are for the purpose of assuring that the Department 
of Defense will have all the materials it needs, the defense 
supporting industries will have all the materials they need, 
ahd the civilian economy will have all that is essential for 
its needs. These controls may incidentally affect economic 
stabilization, but they are important to the national defense 
primarily.



INDIRECT CONTROLS

Soma examples of a third category, indirect controls, follow:

1. The Federal Reserve System may be used to restrict 
or encourage credit.

2. .The Federal Home Loan Bank System provides credit re­
serves for savings and home-financing institutions and regulate 
Federal Savings and Loan Associations, and the interest rates 
on accounts.

3. Another statute of importance is the Export Control 
Act which gives the President the authority to prohibit or 
curtail exports of materials or supplies, and the financing, 
transporting, and other servicing of exports. Conversely, the 
Trade Expansion Act of 1962 gives the President broad authority 
with regard to the control of imports.

4. The Trading with the Enemy Act may be used for the 
regulation of foreign exchange or transactions in which a 
foreign country or person has an interest.

5. The formulation and execution of domestic and inter­
national tax policies are constantly under study at the 
Treasury Department.

6. The Interstate Commerce Commission promotes sound 
economic conditions in the transportation services of the com­
mon carriers within its jurisdiction-. It can prescribe rates, 
fares, and charges.

7. The Securities and Exchange Act of 1934, as amended, 
authorises the SEC, with the approval of the President, sum­
marily to suspend all trading on any national securities 
exchange for a period not exceeding ninety days.

8. Th© “Agricultural Stabilization and Conservation 
Service’ of the Department of Agriculture administers price 
Supports, marketing quotas, acreage allotments, and the 
Department has other controls over agricultural industries.

*
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9. The Department of the Interior has economic research 
functions. It conducts special studies in natural resource 
economics, public works, investment and returns, and maintains 
liaison with the Council of Economic Advisers. Since one of 
the objectives of the Department of the Interior is to assure 
adequate resource development in order to meet the require­
ments of national security and an expanding national economy, 
it is in a position to affect certain major industries for 
purposes of economic stabilization; for example, the minerals, 
solid fuels, oil, gas, and coal industries.

10. The Business and Defense Services Administration of 
the Department of Commerce administers programs which are 
executed by 26 business and industry divisions. These divisions 
are grouped by related industries into seven offices, the 
titles of which suggest their significance: Marketing and 
Services, Chemicals and Consumer Products, Industrial Equipment, 
Metals and Minerals, Scientific and Technical Equipment, Con­
struction and Materials Industries, and Textiles. A series 
of control stops could be considered by BDSA.

RECOMMENDATIONS

1. If the President determines that direct controls on 
credit, prices, wages, and rents are necessary, I would re­
commend that authority to issue a price and wage freeze, to 
establish consumer and real estate credit controls, to establish 
an emergency financial system and raise the debt limit, and to 
take necessary organisational and procedural steps in support 
of these authorities, should be requested of the Congress.
The draft ‘’Defense Resources Act" covers all of these authorities

Similar legislation was under consideration within this agency, 
and possibly at the White House, during the Cuban Crisis, but 
such legislation became unnecessary when the missiles were 
withdrawn.

2. I should also like to emphasize that the possibility 
of obtaining such legislation from the Congress at this time 
appears to be unlikely. Last June, when a Congressman attached 
a  consumer credit control rider to our extension of the Defense 
Production Act, the House rejected the rider. Moreover, while 
the Secretary of Labor is reported to have said that the air­
line strike and the steel price increase "together have created

*



a threat to the future of the country’s stabilization program,” 
he also stated that there is "no threat to the national, health 
safety and defense.”

Price controls and rent controls have been sustained by the 
Supreme Court of the United States only under the war power of 
Congress. Can Congress pass a valid price control or rent 
control law while the Administration states that there is no 
threat to the national defense? 1 believe we would have a 
serious constitutional question.

Therefore, because of the present attitude of Congress and the 
stated fact that there is no threat to the national defense, 
I do not recommend that the President seek statutory authority 
for imposing direct controls on credit, prices, wages, and 
rents at this time.

3, The alternative appears to be indirect controls under 
existing authorities. The above examples of indirect controls 
are a few possibilities.

I recommend that we follow the same procedure that was followed 
after the Alaskan earthquake. The Director of OEP wrote to 
the head of each department and agency of the Government, with 
some, exceptions, and asked him what his agency could do to be 
of assistance in Alaska. About one week was allowed for a 
reply. After the replies wore received, we were able to 
analyze the real potential of Federal assistance to meet that 
particular major disaster, and we were able to direct a tre­
mendous Federal contribution toward the rehabilitation of 
Alaska. With regard to economic stabilization, however, I 
would suggest that the President sign the letter and state that 
the replies shall be sent to the Director of OEP.

There undoubtedly are various programs that could be applied 
to the current problems of economic stabilization in an appro­
priate way, if we collect them, analyze them, and make recom­
mendations to the President. Accordingly, I recommend the 
attached memorandum to the President for your consideration.

Mordecal M. Marker 
Legal Adviser

Attachment



MEMOFJd'WUM F02 T3E SSESIDEKT

SUBJECT: Economic Stabilization

There is no existing authority for direct controls on credit, 
]jpA» C«S , V, <A y M , 4»*lsX  X -«»»n V*  c»

Under Executive Order 11051, the Director of the Office of 
Emergency Planning has the * primary responsibility* for de­
veloping emergency planning in neconomic stabilization*  * In 
accordance with this responsibility f the Office- of Emergency 
Planning has prepared draft legislation for direct controls. 
We are also constantly developing and updating stabilization 
programs involving the use of direct controls for credit, 
prices, wages, rents, and consumer rationing. At the present 
tine, however, Z do not recommend that the President seek 
statutory authority for direct controls because (1) the 
Secretary of Labor has placed this Administration on record 
that there is no threat to the national defense, and (2) .1 do 
not believe that Congress would pass such legislation in the 
circumstances.

The alternative is to make the most effective use of indirect 
controls under existing authorities*

There undoubtedly arc various Federal programs that could be 
applied to the currant problems of economic stabilization in 
an appropriate way; for example, the Interstate Commerce 
Commission which can prescribe rates- fares, and charges; the 
Securities find Exchange Cosn&ission which can suspend trading 
on any national securities exchange; the Department of 
Agriculture which administers controls over agricultural in­
dustries; the Department of th© Interior which has economic 
research functions and industry responsibilities; Business 
and Defense Services Administration of the Department of 
Commerce which has 25 business and industry divisions; as 
well as the Federal Reserve System, the Federal Eoma Loan 
Bank System, restraints on capital investments, the Export 
Control Act, the Trade Expansion Act of 1962, the domestic and 
international tax policies studied by the Treasury Department, 
and other programs*



Accordinglyj I recommend that -the President writs a letter to 
ths head of each department and agency and ask him what his 
agency could do now to bo Oa assistance in stabilizing the 
economy. Aitor the replies are received/ I would analyze 
them and make my recommendations to the President. A proposed 
letter is attached.

At chmcnt

Farris Bryant
Director



MEMORANDUM

Ro: Executive Powers Available by Virtue of National 
Emergency or War -- Statutes in Effect on 
January 1, 1966, Relating to the Economy.

Attached is a list of statutory provisions relating to 
the economy which are applicable in a national emergency or 
war. The provisions are summarized under subject headings -- 
c.g., agriculture, contracts and procurement, labor pro­
visions. The conditions under which the statutes are opera-' 
tive are underlined.

For convenience there follows a capsule summary of the 
statutes grouped under the following categories: (A) National 
emergency (presently applicable by virtue of the 1950 national 
emergency declaration (Proc. No. 2914 of December 16, 1950, as 
reaffirmed by Proc. No. 2974 of April 23, 1952); (L) time of 
war (not presently applicable; would require a substantial 
increase in level of hostilities); (c) other conditions (e.g.» 
requirement of an additional proclamation).

A. National EWZrMncy

Agriculture

1./  Secretary of Agriculture authorized to increase 
or terminate marketing quotas or acreage allotments for cotton, 
rice, peanuts, and tobacco.

*

2. Agricultural commodity set-asides may oe reduced by 
donation, sale or other disposition.

3. President may modify limitations on procurement of 
slaughtered livestock.

All"references are to the equivalent numbered item in the 
attachment.



Arp-.ed Forces

4. Regular working hours of laborers and mechsaics ■ 
of the Array and the Air Force producing military supplies 
or Munitions may be exceeded*

Bankin?: and Currency

5. President way regulate or prohibit certain trans  ' 
actions in foreign exchange

*
*

Contracts and Procurement
Contrac&inq procedures and terws

6. Purchases of and contracts for property or services 
covered by Title 10, chapter 137, United States Code, may be 
exempted from formal advertising requirements*

7. Disposals and contracts for disposal of surplus 
property may be negotiated without regard to advertising 
requirements•

8*  President may exempt any government agency exercising 
national defense functions from certain statutory restrictions 
regarding contracts.

10*  The plant, books and records of any defense contractor 
nay be inspected.

12. Contracts of Defense Department and certain other 
departments may provide that payments to an assignee shall not 
be subject to reduction or set-off.

Labor provisions

13. President my suspend proviaions of the Davis-Bacon Ac

14. President: stay exempt contract for construction or 
equipment of a naval vessel from the Walsh-Healey Act.

-2



Customs Bittles and Export Controls

21. ?revident tsay authorise the Secretary of the 
Treasury to extend certain tine limitations relating to 
customs duties and to permit free importation of emergency, . 
relief supplies.

Munitions end Strategic Materials

22. Strategic and critical materials stockpiled may bo - 
released on the order of an agency designated by the President®

Public Utilities and Matura! Resources

27. Secretary of the Interior is authorized toe suspend 
helium licenses and to reacquire supplies of helium.

29. During actual or threatened hostilities» proceeds 
from operating a public utility overseas In connect ion with 
Army or Air Force operations orc available for that utility.

30. The United States may cake possession of power projects
licensed by the Federal Power Commission for the menu of
munitions (when the safety of the United States demands it).

31. When the Federal Power Commission determines that 
an emergency excises (or during any war) the Comission may 
require temporary connection or construction of electric power 
facilities.

33. Provisions relating to bonds for financing TVA power 
program shall not prevent transmission of power to the ASS or 
DeiensL Deportment.

35. The United States may have 
produced from the aute^ continental

priority rights to minerals 
shelf.



Real Property

39. A temporary fort or air base may do built orr 
private land, with the owner's consent, if in an emergency 
the President considers it urgent.

41. Leases of real or personal property are ruvokablo by 
the Secretary of the military department which made the lease*

43. Payment for withdrawal for defense purposes of 
grazing land to be made from funds appropriated for the 
particular project.

44. Restrictions on amount of rent which may bo paid for 
building used for government purposes do not apply to leases 
vital to the national emergency or prosecution of the war.

45. Tux deduction provided with respect to the amortisation 
of emergency defense facilities.

Tran s po r t a gion

43. The Leer at ary of ths Havy may authorise persons to be 
transported on naval vessels at government expense.

50. The Secretary of a military department may provide, at 
reasonable rates, transportation of personnel engaged in defense 
production to and from their places of Employment.

Vessels

51. Vessels placed by the Secretary of Commerce in national 
defense reserve xcay be used for account of any federal department 
or agency.

52. President may arm, or allow to be armed, any American 
vessel or aircraft.

53. The Secretary of Commerce may requisition or purchase 
or charter citisen-cwnad vessels.
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54. The Secretary of Comarca my purchase or requisition 
any a I lea-owned vessel.

55. The Secretary of the Interior way pay a subsidy for 
ilahltiZ vessels suitable for conversion into naval or military 
or other suitable use in tine of war or national emergency*

56. Obsolete vessels nay not bo used for csWLsrcisl opera­
tion except during national emergency.

57. Certain shipping requirements with respect Co U.S. " fla 
commercial vessels my de waived.

L. Time of .fa

Contracts and .?goourer.e7it-"*reciuisieions  and soisures.

15. President may take possession of plant equipped to 
manufacture arms, assmmition  and other military supplies under 
certain circumstances.

*

16. President may place mandatory orders for ships or war 
materials, modify or cancel contracts end requisition or taka 
over any factory or any ships or war materials.-

17. President may order -from say person or industry 
necessary products or materials of the type usually produced by 
the parson or industry.

18. The United States may requisition for military use 
any supplies or military publications bought from the Assay or 
Air Torce by any state or territory  for its National Guard.*

Miscell-aneaus

19. Requirement that General Accounting Office settle 
certain accounts within three years shall be suspended.

20. President may sell war materials, to allies.

• Sw



26. President my permit use of enemy patents- copyrights 
or trademarks.

Public Utilities end Strategic Materials

32. TVA products my be sold outside the United States
to allies. t .

34. The United States may taka possession of WA property 
for war purposes.

ApKl Property ,

37. United States nay have immediate use of property to be 
condemned for defense purposes.

33. United States nay have immediate use of timber land  
saw wills and other property to bo condemned.

*

43. Tire Secretary of the tay or the Secretary of the
Air Force my lease any building in the District of Columbia for 
military purposes.

Trans ports tion

46. Preference to be given to transportation of troops and 
war materials over all other traffic.

47. The President may certify to the ICC that it is essential 
co the national defense that certain traffic be given preference.

49. The President may take possession end assume control 
of all or part of any transportation systm for w purposes.

53. Hospital ships are exempt from dues, texes and 
pilotage charges.
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C. Other Cons1tions

Contracts and Procurement
Contracting procedures end terras

9. Exemptions for standard commercial articles and 
services under provisions for renegotiation of excess 
profits do not apply. (National emergency proclaimed after 
August 1*  1956).

11. Administrator of General Services authorised to terminate 
and settle claims under war contracts. (Probably refers to those 
made during World War II),

Munitions and Strategic Materials

23. Certain provisions relating to the regulation of the 
manufacture and use of explosives are Operative (declaration 
of war or additional proclamation)•

24. President may reciprocally prohibit importation of 
articles from a country during a war is which the United States 
is nor engaged.

25. President may order withholding certain privileges from 
ships which discriminate against neutral Americans during a war 
in which the United ^States is not engaged.

Public Utilities end Natursl Resources

23. Atoxic. Energy Comdrs ion may suspend licenses cad 
recapture nuclear material. (Decluretion ox war or national 
emergency by Congress).

36. Leases of outer continental shelf must contain clause 
for suspension during war or national emergency declared after 
August 7, 1953.

RagI Propor£v

42. Withdrawals of more than 5000 acres of public land for 
defense purposes prohibited except in time of war or national 
emergency declared after February 1955.

-7-



October 14, 1966

MEMORANDUM FOR: Joseph A. Calif ano, Jr.
FROM: John E. Robson

Attached is a draft of a suggested message to the Acting Attorney 
General. I have the following comments:

1. I’m not sure it is what the President had in mind.
2. Ramsey, Gardner and Don Turner and I do not think

that the issuance of the statement is a good idea because:
* There is probably little causal relationship 

between the present inflationary pressures 
and economic concentration.

* The food and clothing Industries were looked at 
by Turner’s people and little was found.

* Money and interest rate problems are probably 
not the result of bank mergers.

* Mention of the transportation industry may 
raise Perm-Central problems.

* Turner feels that present anti-merger policy
is about as tough as it can get without embH-king 
on some very novel theories.

* The proposal for new legislation is fine if the 
President is willing to follow it through. The 
thrust of new legislation would fall on the oligopoly 
and would be a long-range operation.

* The reaction on the business community (and stock 
market) to this kind of statement would probably 
be drastic.



—

Americans are enjoying a period of unprecedented economic 

prosperity.

My closest economic advisors have said publicly on several 

recent occasions that this prosperity will continue; and I fully 

share this conviction.

I have expressed many times my deep concern with any sign 

that this prosperity may be threatened and my determination to take 

the steps necessary to eliminate any economic unhealthiness.

In today's economy there can be no reason why the housewife 

should pay high prices to feed or clothe her family adequately or 

why the farmer or producer of other raw materials should not 

receive a fair price for what he setts. But I am concerned to 

see signs of rising costs to the American consumer for food, 

clothing, transportation, for borrowing money and for other 

necessities and essential services. In some cases, prices to 

the consumer have risen while the prices paid to producers for 

raw materials used in those products have detained.

There may be many causes which contribute to price increases

and to the inequity of a low price paid to the producer and a 

high price charged to the consumer. However, I shall make
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certain that the failure of true business competition is not among 

these causes; so that neither collusion nor excessive concentration 

of economic power results in artificially high prices or interferes 

with passing along to the consumer the benefits of lower raw 

material costs. This Administration has been vigilant in using 

the federal antitrust laws against price fixing wherever found and 

against corporate mergers which may, by lessening competition, 

set the stage for higher prices. For the ordinary consumer is 

defenseless against price conspiracy and against the pricing policies of the 

business combinationwhich does not have to reckon with competition.

I am, therefore, directing you:

1. to insure that the full resources of the Justice 

Department will be utilised to continue the vigorous 

enforcement of the antitrust laws; and

2. to analyse existing legislation and advise me 

whether it provides adequate tools to preserve free 

competition in all aspects of the economy.



August ZO, 1966

MEMORANDUM FOR MR. JOSEPH A. CAUFAJK), JR.
FROM r John E. Robson
SUBJECT: Presidential Authorities in the Economy

Summarized belcw is the substance of Justice Department 
memoranda on the President’s present power respecting significant 
aspects of the national economy.
1. PRICES. No authority exists for direct across-the-board price 
controls 7^ During World War II and Korea, price controls were 
imposed under specific statutory enactments which have expired.

iWW ties for controls through contract provisions which 
■mitted wage levels for employees working for the

L. No authority exists for direct across-the-board wage
.ted o] 

would spei
government contractor. This device probably calls for Executive 
suspension (for the first time) of the prevailing wage requirements 
of the Davis-Bacon, Walsh-Healey and Service Contract Acts.

Z. CONSUMER CREDIT. Since the National Emergency declared in 1950 is still IhnsiTffet, direct across-the-board consumer credit controls 
can be imposed by Executive Order under authority of the Trading 
With The Enemy Act. Pi-eeident Roosevelt did so in August, 19^1 
and his Executive Order was the basis for consumer credit controls 
during I9U8A9 and Korea. However, a new Executive Order would be 
required. Administration of the controls would be through the 
Federal Reserve Board or another agency designated by the President 
which could issue Implementing regulations along the lines of 
old "Regulation W". Consumer credit controls usually require 
a certain amount of down payments and limit the length of time
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over which installment payments may be made in consumer goods 
transactions*
4. CURTAILENC EXPENDITURE OF APPROPRIATED FUNDS The President 
lias defer expendi­

*
tures of appropriated funds* Dre power is broadest^in natters 
relating to the k-med services and foreign affairs and most 
limited in appropriations covering fixed obligations of the U.S. 
(e.g. debt, interest, retirement pay, etc.). The President 
probably has considerable discretion as to curtailment or deferral 
of expenditures for various domestic projects and public works. 
Thia power has been successfully used by prior Presidents.
5*  INDIRECT PRICE CONTROL THROUGH AFFECTING SUPPLY' AND DEMAND 
A gufflSBi1 w TreniB'entMi ynrew' aatt'Bf vMaranr an^CT1 Wires"
levels indirectly by controlling supply or demand*  The principal 
ones Include:

import and export controls;
stockpile sales and purchases;

agricultural price supports and acreage allotments;

♦ imposition of allocations and priorities of materials 
and services under the Defense Production Act.

The exercise of the powers enumerated above must in each case be 
examined with respect to the particular action desired because of the 
various statutes and regulations which cover specific commodities or 
situations• 
6. VOLUNTARY PROGRAMS* The President has authority to enter into 
voliffiWT and wage restraint agreements with business and labor .under his power as Chief IStocutive. Careful implementation
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would be required in the case of price restraint agreements 
to avoid entangling companies in antitrust problems.

Note: In my own opinion, the Trading With The Ehemy Act empowers 
the President to fix rates of interest anil impose credit 
rationing (l.s., by specifying the types and amounts of 
loans which could be made by banking institutions). No 
doubt the Treasury Department and the Federal Reserve 
Board would object to this approach to the problem.

JER/rg
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MEMORANDUM

Re: Legal authority available to the 
Executive for emergency economic 
stabilization actions.

This memorandum outlines existing legal authority for 

action by the Executive which can be expected to have a 

significant stabilizing impact upon the economy.

I. Across-the-board Authority.

The only statutory authority which appears suitable 

for establishing any economic controls across-the-board 

is section 5(b) of the Trading With the Enemy Act (50 

U.S.C. App. 5(b)). This section authorizes the President, 

during a national emergency, to ’investigate, regulate, or 

prohibit, transfers of credit or payments between, by, 

through or to, any banking institution * * *. ” 

A. Control of Credit.

It was pursuant to this authority that President 

Roosevelt directed the. Federal Reserve Board to impose 

consumer credit controls during World War II (Executive 

Order No. 8843 of August 9, 1941). The same authority 



was used during the Korean War to impose consumer credit 

controls. Congressional action, taken in the period 1947- 

1952, recognized the sufficiency of the authority of section 

5(b) for this purpose and provided that such authority may 

be exercised during any national emergency declared by the 

President after 1947.

Thus, the President is empowered to exercise such 

authority over credit at the present time, since the state 

of national emergency proclaimed by President Truman on 

December 16, 1950, is still in effect. If he is to 

exercise such authority, he should issue a new Executive 

order, along the lines of Executive Order No. 8843, desig­

nating the agency (or agencies) to perform the functions 

involved, delegating appropriate authority, and prescribing 

general standards for the exercise of the authority dele­

gated.

In this connection, it may be noted that Executive 

Order No. 8843 dealt only with the consumer credit field 

(basically, small loans or credit for time purchases of 

goods, and the financing of concerns offering such credit). 

When Executive Order No. 8843 was reinstated by the Defense



Production Act of 1950, Congress added separate statutory 

provisions authorising the control of real estate construction 

credit. These provisions continued in effect until June 30. 1953, 

although the reinstatement of Executive Order No. 8843 and 

the consumer credit controls thereunder were terminated a year 

earlier. It appears that this form of legislation was a convenient 

way of dealing with consumer and real estate credit, rather than 

. a congressional determination that section 5(b) would support

only an Executive order dealing with consumer credit.

In summary, section 5(b) authorises control of credit in 

all its aspects.

B. Other Controls.

The power authorised by section 5(b) is, in effect, the 

power to control die use of the banking system of the United States. 

It is arguable that wages, prices or other subjects not directly 

related to credit or banking transactions may be controlled

through use of this power. For example, use of the banking system 

might be prohibited except pursuant to licenses which would be 

conditioned upon compliance with wage end price limits.
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Obviously, this is a far-reaching suggestion. At 

its extreme, it would justify putting any aspect of the 

economy or business of the country under unlimited Presi­

dential control, because all businesses have to utilize 

the banking system. The potential scope of the statute, 

however, appears more clearly in relation to its history.

The original Trading With the Enemy Act of 1917 was 

concerned exclusively with foreign property interests and 

international transactions. Immediately after taking 

office in 1933 in the midst of a severe national banking 

crisis, President Roosevelt drew upon these powers to 

close the banks and control dealings in gold. He claimed 

the requisite authority from the effect which domestic 

banking and dealings in gold had on international trans­

actions. Within a matter of days, Congress amended the 

Act to ratify the President’s emergency actions and to 

broaden section 5(b) to apply expressly to domestic bank­

ing transactions.

Again in 1940-41, as the war approached, President 

Roosevelt relied on section 5(b) to ”freeze” foreign 

assets, as well as to impose consumer credit controls.
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Again, Congress responded with a ratification of his 

actions and another broadening amendment. The section 

has not been amended since.

Consumer credit control under Executive Order No. 

8843 was not challenged in court, but both the 1940 

’’freeze” and President Roosevelt's 1933 actions under 

section 5(b) were sustained by the courts.

However, President Roosevelt did not resort to 

section 5(b) for the authority to impose price, wage 

or rent controls in World War II, nor did President 

Truman in the Korean War. Both obtained specific 

statutory authority for such purposes.

This history suggests that very broad applications 

of section 5(b) , if justified by the severity of the 

emergency, will be accepted by Congress and the courts. 

However, under less urgent circumstances such broad 

applications would risk being overturned.

- 5



II. Specific Areas of Executive Authority.

The legal authority outlined below relates to actions 

which, depending on circumstances and quantitative effect, 

may significantly affect important areas of the economy 

in the direction of stabilization.

1. Voluntary Agreements.

Although the provisions of section 708 of the Defense 

Production Act no longer provide authority for voluntary 

agreements between the President and private businesses 

designed to stabilize prices, such agreements may be nego­

tiated by the President pursuant to the constitutional 

authority vested in him as the Chief Executive.

2. Imports.

It might be possible to increase imports of articles 

with respect to which prices have increased too steeply.

For example, by Proclamation No. 3709 of March 31, 

1966, the President took emergency action pursuant to 

section 22 of the Agricultural Adjustment Act to increase 

the amount of cheddar cheese that could be imported into 

the United States during the remainder of the quota year 

ending June 30, 1966.
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Similarly, the President is authorized to suspend

all or part of Title II of the Sugar Act of 1948, as 

amended, so as to eliminate all or a part of the quota 

system imposed on domestic production and importations 

of sugar.

During a recent crisis involving a shortage of ply­

wood for home construction, it was discovered that Japan 

had voluntarily restricted exports of plywood to the 

United States at the behest of our Government. If 

voluntary arrangements of this type exist as to other 

scarce or unreasonably priced articles, it might be 

possible to get the countries involved to suspend those 

voluntary restrictions temporarily.

If petroleum prices become exorbitant, the President 

can revise the import quotas imposed by Proclamation No. 

3279, as amended.

3. Exports.

The Export Control Act authorizes the use of export 

controls to protect the domestic economy from excessive 

drain of scarce materials and to reduce inflationary impact 

of abnormal foreign demand.
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Pursuant to this authority, restrictions have been

placed on exports of copper and certain classes of hides.

4. Stockpiles.

Releases of materials from the National Stockpile pur­

suant to section 5 of the Strategic and Critical Materials 

Stockpiling Act, or sales from that stockpile pursuant to 

section 3(e) of that Act, might serve as a restraint on 

inflationary prices in certain materials — as in the cases 

of copper and aluminum.

Similar actions are possible with respect to the 

Supplemental Stockpile under the Agricultural Act of 1949, 

and with respect to the Defense Production Act Inventory.

5. Priorities and Allocations.

Section 101 of the Defense Production Act of 1950, 

as amended, authorizes the President to require that de­

fense contracts or orders be accepted and given priority. 

It also authorizes allocation of materials and facilities 

to promote the national defense. This authority may be 

used to control the general distribution of any material 

in the civilian market, however, only if the President 

finds (1) that the material is scarce and critical to the 
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national defense, and (2) that without such control the 

requirements of the national defense for such material 

cannot be met without creating dislocations in distri­

bution sufficient to cause hardship.

Where commodities are being set aside for future 

Government use, reduction of the ’set-asidesto the 

extent permitted by defense needs, may temporarily al­

leviate shortages of the commodity, and thus ease price 

pressures.

6. Wage Disputes.

The services of various statutory boards and the 

Mediation Service may be utilized in the effort to 

stabilize wages in the settlement of labor contract dis­

putes. In addition, the President may, under his authority 

as Chief Executive, create special bodies to investigate or 

conciliate such disputes.

7. Procurement and Construction Contracts.

The President may require that Federal procurement 

and construction contracts contain a provision restricting 

the amount by which wages may be increased with respect to 

persons performing employment in connection with those con­

tracts. This would be somewhat comparable to the program 
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which has been instituted with respect to Wage Board em­

ployees .

Such action with respect to employees of contractors 

would probably necessitate a suspension of the Walsh- 

Healey and Davis-Bacon Acts pursuant to their provisions. 

Similarly, the Secretary of Labor may exempt certain 

Government contractors from prevailing-wage and 8-hour- 

day restrictions, to avoid serious impairment of the con­

duct of Government business.

There is also statutory authority (50 U.S.C. 1431) 

to depart from the requirements of the Government-contract 

statutes in any defense contracts, but the Executive Order 

No. 10789 issued thereunder does not presently lift the 

prevailing-wage type of restriction.

8. Curtailment of Federal Expenditures.
i * v'& + The President is authorized, within limits, to with-

hold expenditures of appropriated funds. This possibility 

was mentioned by the President at the signing of the N.A.S.A. 

Authorization Act, 1967.

9. Banks.

It appears that the Federal Deposit Insurance Corpo­

ration, the Federal Reserve Board, and the Comptroller of 
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the Currency could, by joint action, declare that the pay­

ment of interest rates in excess of a specified figure by 

banks constitutes an unsound business practice, and thus

compel the banks to discontinue such rates. Similar 

action might also be necessary in the savings-and-loan 

field. Although each agency has individual authority in 

this regard, we are informed that separate action by any 

of them would be ineffective because it would cover an 

inadequate segment of the field. Moreover, we know of 

no precedent for imposing a ceiling on bank interest rates 

through an unsound-practice determination.

10. Antitrust and Related Laws.

Neither the antitrust laws, the Federal Trade Com­

mission Act, or the comparable provisions of our agri­

cultural laws provide significant promise of producing 

results in the inraediate effort to stabilize prices. 

These statutes are designed to achieve long-range results 

based upon intensive investigations and involved legal 

proceedings.

11. Other Laws.

Based on a review of likely areas of the U.S. Code 

and informal inquiries to the Departments of the Treasury, 
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Agriculture and Commerce, it does not appear that statutes 

other than those referred to herein afford significant 

tools for Executive action that would have significant 

effect on economic stabilization.
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MEMORANDUM FOR HONORABLE JOSEPH A. CAL IF ANO, JR. 
Special Assistant to the President

Re: Contract stipulation against pay 
raises in excess of wage guidelines

This is in response to a request for advice as to 
whether the President is authorized to require depart­
ments and agencies to insert a clause in each contract 
requiring contractors and subcontractors to agree to 
comply with the Administration's wage guidelines.

I feel that the President can Impose such a require­
ment with respect to most Government contracts but it 
would require the waiver of a number of statutory wage 
provisions such as the Davis-Bacon Act (construction con­
tracts) 40 U.L.C. 276a, Section 1(b) of the Walsh-Healey 
Public Contracts Act (supply contracts) 41 U.S.C. 35(b), 
and the Service Contract Act of 1965, P.L. 89-286. Each 
of those Acts, in effect, requires contractors and sub­
contractors to pay wages at a rate equal to the prevailing 
rate in the locality concerned as determined by the Secretary 
of Labor.*/  It would probably be possible, either by em­
ploying only a partial waiver of those statutes or by the 
inclusion of appropriate substitute language in the Presi­
dential stipulation, to continue those prevailing wage 
requirements in effect to the extent that they are con­
sistent with the wage guidelines.

The Senate Report (S. Rept. 798, 89th Cong.) 
that accompanied the Service Contracts Act of 1965 
stated that the purpose of that Act was to

*/ The three Acts employ somewhat different formulas: 
Davis-Bacon Act (minimum wage based upon prevailing 
wage) ; Walsh-Healey Act (minimum wage based upon pre­
vailing minimum wage) ; Service Contract Act (prevail­
ing rate) .



provide labor standards for the protection of employees 
of contractors and subcontractors furnishing services to 
or performing maintenance service for Federal agencies 
since service contracts were the only remaining category 
of Federal contracts to which no labor standards of pro­
tection applied. This indicates that practically all 
Government contracts are now subject to some statutory 
prevailing wage provision.

Section 6 of the Davis-Bacon Act (40 V.S.C. 276a-5) 
expressly provides that "In the event of a national emer­
gency the President is authorized to suspend the provi­
sions of this Act." The national emergency proclaimed 
by President Truman by Proclamation No. 2914 of Decem­
ber 16, 1950, is still in existence. Consequently, the 
President may suspend the provisions of that Act.

The proviso at the end of the last sentence of Sec­
tion 6 of the Walsh-Healey Public Contract Act (41 V.S.C. 
40) provides: That whenever in his judgment such course 
is in the public interest, the President is authorized to 
suspend any or all of the representations and stipulations 
contained in Section 1 of this Act. ‘

The Service Contract Act of 1965 does not contain a 
provision expressly authorizing the President to suspend 
its provisions. However, Section 4(b) of that Act au­
thorizes the Secretary of Labor to "provide such rea­
sonable limitations and may make such rules and regu­
lations allowing reasonable variations, tolerances, and 
exemptions to and from any or all provisions of this Act 
as he may find necessary and proper in the public interest 
or to avoid serious impairment of the conduct of Government 
business/’ This means that the Secretary could, under that 
authority, take into account the wage guidelines, and it 
appears that stipulations could be inserted in such con­
tracts prohibiting the payment of wages in excess of those 
prescribed by the Secretary.

Aside from the foregoing, Section 1 of the Act of 
August 28, 1958, 72 Stat. 972, 50 V.S.C. 1431, permits 
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the President to authorize any department or agency of 
the Government, which exercises functions in connection 
with the national defense, to enter into contracts with­
out regard to other provisions of law relating to the 
making, performance, amendment, or modification of con­
tracts, whenever he deems that such action would facili­
tate the national defense.

Under that provision the President could direct the 
disregard of the Davis-Bacon Act and other wage provisions 
in connection with national defense contracts.

In this regard, it should be noted that the suspen­
sion provisions of the Davis-Bacon and the Walsh-Healey 
Acts were available during World War II. Although Presi­
dent Roosevelt issued Executive Order No. 9001 of December 
27, 1941, authorizing the War and Navy Departments and the 
United States Maritime Commission to disregard numerous 
statutory restrictions with respect to contracts, Section 8 
of that order expressly provided that no contract would be 
exempt from the Davis-Bacon and Walsh-Healey Acts. In 
1958, President Eisenhower, in effect, replaced Executive 
Order No. 9001 with Executive Order No. 10789. Section 13 
of that order expressly continued those two Acts in effect 
with respect to national defense contracts. To the best 
of my knowledge neither of those Acts has ever been sus­
pended.

If the President suspends those Acts and the Secretary 
of Labor takes appropriate action under the Service Contract 
Act of 1965, the President will be able to require the in­
clusion of a wage guideline stipulation in most contracts 
since it is a well-settled rule that, in the absence of 
legislation to the contrary, the Executive Branch of the 
Government has discretion to contract in such manner and 
on such terms as it considers appropriate to the discharge 
of its constitutional and statutory responsibilities. E.g,., 
United States v. Tingey. 5 Pet. 115, 127 (1831); United 
States v. Linn. 15 Pet. 290, 315-6 (1841); United States 
v. Hodson, 10 Wall. 395, 406-8 (1870); dessup v. United
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States. 106 U.S. 147, 151-2 (1882); Muschany v. United 
States, 324 U.S. 49, 63 (1945); Kern-Limerick. Inc, v. 
Scurlock, 347 U.S. 110, 116 (1954).

In 1905 President Theodore Roosevelt issued Executive 
Order No. 325A which requires that all Government contracts 
involving the employment of labor shall contain a stipu­
lation forbidding the use of State and local convict labor.

Presidents Franklin Roosevelt, Truman, Eisenhower, 
Kennedy, and Johnson (E.O. No. 11246) issued Executive 
orders directing that Government contracts contain a 
non-discrimination clause. In another case, Executive 
Order No. 9001 of December 27, 1941, required the in­
clusion in contracts of a stipulation against contingent 
fees. The latter action was sustained by the courts. E.&.. 
United States v. Paddock. 178 F.2d 394, 180 F.2d 121 (C.A. 
5, 1949, 1950); Mitchell v. Flintkote Co.. 185 F.2d 1008 
(C.A. 2, 1951); J.D, Streett & Co. v. United States, 256 
F.2d 557 (C.A. 8. 1958).

There may be a limited number of contracts with 
respect to which the President would be unauthorized to 
act. For example, Section 3 of the Tennessee Valley 
Authority Act of 1933 (16 U.8.C. 831b) directs that 
contracts of the Tennessee Valley Authority contain a 
prevailing wage clause and that Act, unlike the Davis- 
Bacon Act, contains no provision for suspension of that 
requirement. There may be other isolated provisions of 
this type, but it would appear that they would affect 
only a small protion of Federal contracts.

Finally, even if the prevailing wage type provisions 
were suspended, any wage guideline stipulation would have 
to take into account other statutes relating to wages. 
At the present time consideration is being given to 
legislation to amend the Fair Labor Standards Act of 
1938 (29 U.8.C. 201, et seq.) so as to raise minimum 
wages and to cover new classes of workers. The new 
wage scales, especially as applied to newly covered 
employees, might possibly require wage increases in 
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excess of the guidelines. In addition, the Equal Pay Act 
of 1963 (72 Stat. 56) requires that women be paid equal 
pay for equal work. Adjustments under that Act might 
also require pay increases in excess of the guidelines. 
Those requirements could be suspended with respect to 
national defense contracts under Section 1 of the Act 
of August 28, 1958 (50 U.S.C. 1431), but it is doubtful 
that they could be suspended with respect to other Gov­
ernment contracts. Accordingly, any wage guideline 
stipulation would have to make provision for wage in­
creases in excess of the guidelines if those increases 
are required by the amendments of the Fair Labor Stand­
ards Act and the Equal Pay Act with respect to non­
defense contracts.

In conclusion, while it appears possible, from a 
legal standpoint, for the President to direct that a 
wage stipulation be included in most Government con­
tracts, he cannot do so without suspending, in whole 
or in part, a number of statutory provisions requiring 
the payment of prevailing wages. In addition, there may 
be a few contracts (such as T.V.A. contracts) that cannot 
be subjected to such a stipulation and certain wage in­
creases in excess of the guidelines that cannot be cur­
tailed (increases in compliance with the Fair Labor 
Standards Act and the Equal Pay Act of 1963).

Finally, this is a highly complicated matter and 
the only practical way in which it can be properly con­
sidered is by canvassing the various departments and 
agencies, particularly the Department of Labor and the 
General Services Administration, concerning its impact 
and possible scope.

Leon Ulman
Acting Assistant Attorney General 

Office of Legal Counsel
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