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My dear Mr. Senator:

Today, August 2, marks one month from the day you were 
downed, temporarily I am sure, by an overworked and over­
strained heart. I never doubted but that they could not count 
you out. Although you have been in my thoughts practically every 
day, I have abstained from writing until I felt that I was sure, 
in my own mind at least, that it would not tax you to receive and 
real communications from those deeply Interested in your welfare.

As a cardiac of nearly three years standing, I welcome you 
to the fold. I hope and believe that you have already convinced 
yourself beyond a reasonable doubt that your heart attack was and 
is only a temporary setback. Too, I am firmly of the opinion, 
insofar as my experience has been, that it serves as a providen­
tial warning "to take care." I do not mean "too much care" nor 
do I intend to imply "too little care." There is, I think, a 
happy medium and the job is to find and retain it. If you have 
been driving 70 or above, you shouldn’t slow down to 30 or be­
low; somewhere around 45 or 50 I think is proper. Delegate more 
and more and don’t fret with the details. Don’t let them talk 
you into attempting the act of an invalid. You are not.

On the other hand, don’t let yourself believe that you are 
the same man you were at, say, 40. Personally I find that if I 
do not permit myself to become tired, or a better way to express 
it, very tired, then I get along all right, just as good or per­
haps better than ever before.

I have reassured myself many times by remembering that "a 
man who was intended to hang" ain't gonna die any other way. 
You might well content yourself with the thought that "a man in­
tended for the presidency" ain't gonna die short of his destina­
tion.

So much for my philosophy. When was I ever able to think 
or believe that I could advise you whom I have found to always 
be miles ahead.
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You have already learned, no doubt, that the Court of Ap­
peals at New Orleans, that is to say by a vote of two to one, 
held that the order from which I attempted to appeal was not 
final and appealable and that I was not entitled to an order 
staying the proceedings in Austin. The finest dissent I have 
ever read was written by Circuit Judge Cameron of Meridian, 
Mississippi, who, by the way, served a term as United States At­
torney in Mississippi. He wrote a masterpiece of seventeen pages 
in which he agreed with my position in every respect and did it 
in a fashion much better than I did or could.

I have been in touch with Arnold and Fortas and they are 
preparing the necessary papers for the Supreme Court. I am con­
vinced that we have at least a fifty-fifty chance of righting the 
wrongs done in the Southern District. I know we should prevail 
because on our side lies the Right.

In the morning paper there is a picture of your mother and 
your daughter, telling of their return from Washington. If you 
have not seen a copy please do so because you will certainly ob­
serve a very striking resemblance between your charming mother 
and your attractive daughter.

I am enclosing a copy of the opinion of the Court of Appeals 
and if you feel it will not unduly tax you I am sure you will en­
joy reading what Judge Cameron had to say.

I am looking forward to your return to Austin. I must warn 
you, however, that I have passed a resolution unanimously to the 
effect that I choose my own partners and that I meet talk with 
talk.

Under my present plans I expect to be in Philadelphia the 
20th of August where the American College of Trial Lawyers will 
make me a Fellow, whatever that is. Either going up or returning 
I plan to stop by Washington for the purpose of paying my respects 
to the Majority Leader. I wonder if you could arrange it so that 
I may see him. If by that time he is ensconced in the master bed­
room in his own home and it is air conditioned and he can get a 
partner for himself as well as one for me, then I might be persuaded 
to engage in a game or two of dominoes with him at some reasonable 
stipend.

With good wishes and my continued affection.

Sincerely,

ELL:H
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May 3, 1955

Senator Lyndon B. Johnson 
4921 30th Place N.W.
Washington, D. C.

Dear Mr. Senator:

As I promised, the memorandum of Judge Kennerly, 
concurred in by Judge Allred, is enclosed for your 
edification.

With all good wishes.

ELL:H
Encl.
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MEMORANDUM

The Defendant, George B. Parr, is charged by indict 

ment in this court with having made false and fraudulent 

income tax returns for the years 19^9, 1950 and 1951-



There have been assigned to me for hearing four motions

in the case. These have been heard under Local District

Court Rule 25, and are disposed of as followsr

1. Defendant1s Motion for Mil of Particulars

filed January 3, 1955* under Rule 7(f) of the Federal

Rules of Criminal Procedure, reading as followsr

' (f) Mil of Particulars. The court 
for CLUSE may direct the filing of a bill of 
particulars. A motion for a bill of particulars 
may be made only within ten days after arraign­
ment or at such other time before or after 
arraignment as may be prescribed by rule or 
order. A bill of particulars may be amended 
at any time subject to such conditions as 
Justice requires."

(a) I think the Goverement‘s answers to Paragraphs

I, IX,III and IV, of Defendants Motion for Mil of 

Particulars require that such paragraphs of such Motion 

be, and they are denied.

(b) I think, however, that Paragraph V of Defendant’s 

Motion for Bill of Particulars should be granted, but

only to the extent set forth in Paragraph V of the Govern­

ment’s Answer to Defendant’s Motion. But, if, after the 

Government has made the disclosures set forth in said

Paragraph V of its Answer, the Defendant is still unable 

to properly prepare his defense, he may again be heard in 

this matter.
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2. WWDWMU.Milorr. mcg January W 1955*.for.

BLLLXL^MS. . MSM.LLK..L6 WWMWM
WWM Criminal Procedure, as follows

’’Upon motion of a defendant at any time 
after the filing of the indictment or infor­
mation, the court may order the attorney for 
the Government to permit the defendant to in­
spect and copy or photograph designated books, 
papers, documents or tangible objects, obtained 
from or belonging to the defendant or obtained 
from others by seizure or by process, upon a 
showing that the items sought may be material 
to the preparation of his defense and that the 
request is reasonable. Ms order shall specify 
the time, place and manner of making the in­
spection and of taking the copies or photographs 
and may prescribe such terns and conditions as 
are just."

(a) Defendant moves for discovery and inspection of 

all "books, papers, documents, transcripts and tangible 

objects1’ relating to this case and in the'1 possession of 

Plaintiff" which were obtained from the or

belonged to the Defendant or were obtained from others by 

seizure or process.

Paragraphs I, II and III of the Government’s Answer 

are as followsr

W
Me Government does not nave in its pos­

session any books, papers, documents, transcripts 
or tangible objects relating to the within cause 
obtained from the defendant.

II.
The Government does not have in its possession 

any books, papers, documents, transcripts of 
tangible objects relating to the within cause 
belonging to the defendant.
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rrr.
The Government does not have in its pos­

session any transcripts relating to the within 
cause obtained from others by seizure or process/1

Defendant’s Motion is denied as to the matters set forth 

in Paragraphs I, II and III of the Government’s Answer.

(b) The Government, in Paragraphs IV and V of its

Answer, further replies to Defendant’s Motion as followsr

"TV.
The Government does have in its possession 

certain books, papers, documents and tangible 
objects relating to the within cause which were 
obtained from others by seizure or process.

V.
WW reference to those items in Paragraph

TV above, the Government stands ready to per­
mit the 'Defendant and his attorneys, under 
proper supervision and at a time and place 
designated by the Court, to inspect, copy or 
photograph these books, papers, documents or 
tangible objects relating to the within cause 
provided that:

(a) Defendant specifies which particular 
books, papers, documents or tangible objects he 
wishes to Inspect, copy or photograph; and

(b) Defendant establishes that the above 
items were obtained from others by seizure or 
process; and

(c) Defendant establishes that such items 
are material to the within cause; and

(d) Defendant establishes that such re­
quest then made Is necessary to the proper 
preparation of the defendant’s defense; and

(e) Defendant establishes that such re­
quest, then made is reasonable.11

If Subparagraphs (a), (b), (c), (d) and (e) of Para­

graph V of the Answer of the Government be sustained, Huie 16 

would be made noneffective. Defendant cannot specify what 

particular matter there is in the possession of the



—

Government until he is awarded discovery and inspection.

The Government in its above-quoted Answer admits that

such matter was seized from others and it would be idle

to require Defendant to prove it. Presumably such

matter is material to the witnin cause or the Government

would not have seized it. Defendant cannot know what

such matter is until he sees and inspects it, and cannot 

until then say whether it is necessary for the proper 

preparation of his defense, or whether his request is 

reasonable.

Discovery and inspection under Rule 16 should be and is 

granted without the conditions which the Government seeks 

to impose in Paragraphs IV and V of its Answer.

3. Defendant's Motion fcr Subpoena Duces Tecum for 

Honorable Malcolm Wilkey, United States Attorney, under

Federal Huies of Criminal Procedure. 

reading as follows;

’(c) For Production of Documentary Evi­
dence and Objects. A subpoena may also 
command the person to whom it is directed to 
produce the books, papers, documents or other 
objects designated therein. The court on 
motion made promptly may quash or modify the 
subpoena if compliance would be unreasonable 
or oppressive. The court may direct that books, 
papers, documents or objects designated in the 
subpoena be produced before the court at a 
time prior to the trial or prior to the time 
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when they are to be offered in evidence and 
upon their production permit the books, 
papers, documents or objects or portions 
thereof to be inspected by the parties and 
their attorneys.K

In Bowman Dairy Co* v. United States, MU U.S. 219, 

a case similar to this, it Is said that Huie 17(c) is 

chiefly to expedite preparation for the trial. It is 

also said;

''Kuis 16 deals with documents and other 
materials that are in the possession of the 
Government and provides how they may be made 
available to the defendant for his information. 
In the interest of orderly procedure in the 
handling of books, papers, documents and objects 
in the custody of the Government accumulated 
in the course of an investigation and subpoenasck 
for use before the grand jury and on the trial, 
it was provided by Rule lo that the court could 
order such materials made available to the 
defendant for Inspection and copying; or photo­
graphing. In that way, the control and posses­
sion of the Government is net disturbed. Rule 
16 provides the only way the defendant can 
reach such material so as to inform himself.

But if such materials or any part of them are 
not put in evidence by the Government, the 
defendant may subpoena them under Rule 17(c) 
and use them himself. It would be strange indeed 
if the defendant discovered some evidence by 
the use of Rule 16 which the Government was not 
going to introduce and yet could not require 
its production by Rule 17(c). There may be docu­
ments and other materials in the possession of 
the Government not subject to Rule 16. No good 
reason appears to us why they may not be reached 
by subpoena under Rule 17(c) as long as they 
are evidentiary. That is not to say that the 
materials thus subpoenaed must actually be used 
in evidence. It is only required that a good­
faith effort oe made to obtain evidence. The 
court may control the use of Rule 17(c) to that 

6-



end by its power* to rule on motions to quash or 
modify.

It was not intended by Bule 16 to give a 
limited right of discovery,and then by Bule 1? 
to give a right of discovery in the broadest 
terms. Rule 1? provided for the usual subpoena 
ad testificandum and duces tecum., which may be 
issued by the clerk, with the provision that 
the court may direct the materials designated 
in the subpoena duces tecum to be produced at 
a specified time and place for inspection by 
the defendant. Rule 17(c) was not intended to 
provide an additional means of discovery. Its 
chief innovation was to expedite the trial by 
providing a time and place before trial for the 
Inspection of the subpoenaed material. United 
States v. Maryland & Virginia Milk Producers 
Assn., 9 P.H.D. 509. However, the plain words 
of the Rule are not to be ignored. They must 
be given their ordinary meaning to carry out 
the purpose of establishing a more liberal 
policy for the production, Inspection and use 
of materials at the trial.''

In view of Defendant*s 1 I for Bill of Particulars 

under Rule 7(b), and his Motion fcr Discovery under Rule 

16, I think it would be premature to at this time grant 

Defendant’s Motion for subpoena duces tecum. It may or 

may not be needed in the preparation for the trial. 

Defendant’s Motion for Subpoena Duces Tecum should and 

will remain on the Motion Calendar to await the outcome 

of Defendant’s Motions for Bill of Particulars and 

Discovery.



4, Defendants Motion to Change the Venue in this 

case from the Corpus Christi Division to the Laredo 

Division of the Court under Rule 21(a) of the Huies of

Criminal Procedure, reading as follows (underscoring mine):

"(a) For Prejudice in the District or 
Division. The court upon motion of the defendant 
shall transfer the procee^j^aTi^to' 
another district or division if the court is

""in the district or
division where the prosecution is pending so 
great a prejudice against the defendant that 
he cannot obtain a fair and impartial trial in 
that district or division.'"

(a) The Government opposes the Defendant’s Motion.

The pleadings, briefs, affidavits, exhibits, etc., filed 

and brought forth by both parties constitute a large record 

which I have examined and eondisdered.

The eases which the Government cites1, many of which 

Defendant also cites, have been examined. They are helpful. 

1Shockley v. United States, 166 F.(2d) 704 (C.A.1949), cer­
tiorari denied ZZ4 U.S. 3Z0; Dennis v. United States, 171 
F.(2d) 9 6. certiorari granted 337 U.S. 954; United States 
v. Mellor, (D.C.Neb.,1946) 71 F.Supp. 53, affirmed 160 F.(2d) 
757. certiorari denied 331 U.S. 348; Kott v. United States, 
(5 C.A.1949) 163 F.(2d) 984; United States v. Florio, 1Z 
F.R.D. 296 (S.D. N.Y.1952); United States v. Lattimore, 112 
F.Supp. 507 (S.D. D.C.1953); Kerston v. United States. 161 
F.(2d) 337 (10 C.A.1947), certiorari denied 331 U.S. : 51; 
United States v. Carper, et al., (D.C. D.C.1953) 13 F.R.D. 
433; United States v. Moran, (2 C.A.1952) 199 F.(Ld) 107; 
Shushan v. United states, 5 C.A.1941) 117 F.(2d) 116; Allen 
v. United States, (7 C.A.1924) 4 F.(Sd) 688; United States 
v.Mesarosh, (D.C. W.D.Tenn.1952) 13 F.R.D. 130.



They held generally that a defendant Ln a criminal ease 

has the burden of proof and must make a proper showing 

under the statute or rules Ln order to obtain a change 

of venue to another district or division. Each SUMO cited 

shows the facts in that case and points out My such facts 

do or do not authorize or require such a change. In 

Most of the® a change of venue is denied. They also 

discuss newspaper publicity, etc., as a ground for a 

change of venue. In all of the® it is held that a change 

of venue is in the sound discretion of the court and must 

be determined on the facts of each particular case.

(b) Originally Defendant's Motion was submitted 

on NUM affidavits and many newspaper clippings fro® 

certain Corpus Christi newspapers filed mid offered by 

Defendant, and a few affidavits filed and offered by the 

government. Later the Government asked and was granted 

permission to and has also filed and offered many affi­

davits. All these I have carefully studied. They, along 

with other portions of the record, show the geographic 

location, population, etc., of the Corpus Christi and 

Laredo Divisions of the Court and of the county and town 

in which Defendant resides. They also show the extent 

of circulation and places of circulation of the newspapers 

Mentioned.



Many different opinions, viewpoints and ideas are 

reflected by such affidavits. Apparently many of the 

persons making them are not at all familiar with, or over­

looked the fact, that the Court must follow the method 

fixed and required by law in selecting, summoning, and 

empaneling a jury in this case. Some of .them apparently 

were so uninformed about the law and court procedure 

that they erroneously regarded the Motion by Defendant for 

a change of venue as a reflection on the people of the 

Corpus Christi Mvision, etc. Some took sides for or 

against the Defendant. A preponderance of the evidence 

reflected by such affidavits— and I have no doubt on 

the subject and find— that there exists in the Corpus 

Christi Division of the Court so great a prejudice against 

Defendant that he cannot obtain a fair and impartial trial 

in this case in such division.

Regardless of their opinions, views, or ideas, 

substantially all of the persons who made such affidavits 

mention or refer to the pbulication of many articles 

about Defendant in two newspapers published at Corpus 

Christi with large circulations in the Corpus Christi 

Division. Defendant has brought and offered in evidence 

clippings, etc., of a very large number of these articles 

or publications, extending over a period of several years 

-10-



and on down, which I have studied* I do not undertake 

to go into details about them, they speak for themselves. 

They are simply in evidence here and it is not within the 

province of the Court to either condemn or justify the®. 
■

It is sufficient to say that the Defendant has therein 

been given, during recent years, much publicity, generally 

very unfavorable and sometimes most unfavorable. Such 

publications, generally with prominent headlines, are 

directly or indirectly with respect to Defendant or 

persons closely associated or said to be associated with 

him, and concern political matters, elections, law enforce­

ment, taxation, etc., generally and in the town of San Diego, 

and in Duval County, where Defendant resides, and in some 

adjoining counties. They are also with respect to the 

killing at night of a young man at Alice, Texas, in 

connection with which Defendant and persons associated, 

or claimed to be associated, with Defendant are mentioned. 

Also with respect to the stationing of Texas Hangers in 

Duval County, the investigation by the Attorney General 

of Texas and others of Defendant and associates, and the 

affairs of Duval County and the enforcement of the law 

such county. Also with respect to the impeachment of 

certain JudicM and other officers thereof. Also with 
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respect to many lawsuits filed on behalf of the State of 

Texas and the United States and others against Defendant 

and/or those associated with him. Reference is made to 

the clippings for full particulars. These publications 

whether standing alone or when considered in connection 

with such affidavits, support, strengthen and confirm 

my view that there is so great a prejudice against 

Defendant in the Corpus Christi Division that he cannot 

obtain a fair and impartial trial there in this case.

(c) This brings us to the question of where this 

case should be sent for trial. I discuss the suggestions 

shown in the Record.

I think it is clear that Rule 21(a) hereinbefore 

quoted must be construed in the light of the Sixth Amendment 

to our Federal Constitution, as follows (underscoring mine): 

"In all criminal prosecutions, the accused 
shall enjoy the right to a speedy and public 
trial, by an impartial jury of the State and 
district wherein the crime shall have Teen"* 
coimltteoT" which"" district shall have been' "previously 
ascertained by law, and to be informed of the 
nature and cause of the accusation; to be con­
fronted with the witnesses against him; to have 
compulsory process for obtaining witnesses in his 
favor, and to have the Assistance of Counsel for 
his defence.”

The construction placed upon this Amendment has uni­

formly been that unless a defendant in a criminal case 

waives his right to be tried in the district in which the 



cz'ime was committed, the case cannot be lawfully sent 

to another district for trial.

Me offenses with which Defendant is charged are 

alleged in the indictment to have been committed in this 

district and this case must be tried in this district 

unless the Defendant has waived his right in that respect. 

An examination of the Beeord and particularly Defendant*® 

Motion, show definitely that he has not done so. The 

holding here then must be, and is, that this Court is 

without power to transfer this case to any other district.

I think it is clear that Rule 21(a) hereinbefore 

quoted, and RuJ.es 18 and 19 of the Federal Rules of 

Criminal Procedure, must be construed together. Rules 

18 and 19 are as follows (underscoring mine):

"Rule 18. District and Division.
Except as otherwise permitted by statute 

or by these rules, the prosecution shall be had 
in a district in whic Tense was r comi Wed,
but if the district consists of two or more 
divisions the trial shall be had in a division, 
in which the offense was committed.

Rule 19. Transfer within the District.
In a district consisting of two or more 

divisions the arraignment may be had, a plea 
entered, the trial conducted or sentence imposed, 
if the defendant consents, in any division and 
at"'any.time.’’’

Defendant is charged in the indictment with having 

committed such offenses in the Corpus Christi Division 
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of the Court# and under Rules 18 and 19 must ds tried 
.

there unless he has, as provided in Mis 19# consented 

to a trial in sone other division* 
.

An examination of the Record and Defendant’s Motion 

shows definitely that in filing and presenting his Motion 

under Rule 21(a) he has consented, as is hie tztz to a 

trial only in the Laredo Division* In fact# Defendant 

says in his brief, "M wish to be clearly understood that 

if the case is not to de transferred to Laredo we prefer 

that it remain in Corpus Christi.

It is, therefore, under the law not within the power 

of the Court to transfer the case to either the Houston, 

Galveston# Victoria or Brownsville Division# but only to 

the Laredo Division.

Because of this view of the law I do not deem it 

necessary to decide# and because the infozwation in the 

Record as to conditions in the Houston, Galveston# 

Victoria and Brownsville Divisions is very meager, I do 

not deem it proper to decide the questions ra. as to 

those divisions.

(d) The Government raises another question.

As I understand the WDWWWMEU presentation of 

these matters it did not# when ths case was first submitted 



claim that it could not obtain a fair and impartial trial 

at the Laredo Division, nor does it do so now* It says 

in its Brief filed (underscoring mine):

•’’That the Government would be under a
severe handicap in prosecuting this defendant 
in' the.fare do'1 Di vision."

Later in its brief it modified such claim. M offers with 

its brief a large number of affidavits, about which affi­

davits it says in its brief (underscoring mine):

’’The affidavits also show that the
Government » be u a severe handicap 
in particular defendant in
the Laredo Division, etc.”

However, because of such claimed handicap the Government 

insists that the case be transferred to a division other 

than Laredo*

I have already1 discussed the lack of power in the 

Court to do so, I have also pointed out the 3cave of the 

recor H to conditions in the Houston,

Galveston, Victoria W divisions.

But I have studied Ms briefs and affidavits of 

both the Government and Defendant with respect to con­

ditions in the Laredo Division, The AftOOWWUSMt^S affi­

davits show that certain conditions are believed to 

exist. Defendant’s affidavits show that it is believed 

that they do not exist. No overt acts are alleged or 



shown. Apparently there exists a political controversy 

of lonr. standing at Laredo, and many, or some of those 

making the affidavits for the Government, and many or some 

of those making them for the Defendant are in different 

political camps or hold radically different political 

views. The two groups, GW i of them, seem to now see 

each other through a glass darkly’’. It might be said 

facetiously that they WWW to engender "more heat than light”. 

Basing my findings, as I must, wholly on all the affidavits 

1 do not think that the evidence shows that the Government 

either will or might "de under a severe handicap” in the 

prosecution of MOW case as claimed. I find to the contrary*

(t) My conclusion is that the Motion of the Defendant 

as made should be granted and the venue of the case should 

be changed from the Corpus Christi Division to the Laredo 

Division.

Let appropriate orders be drawn and presented in ac- 

coi i with Paragraphs ?, D, H and 4 hereof.

(Signed) T. M. KENNERLY 
-----------------------------------

I concur:

(Signed) JAMES V. ALLRED
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