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I’l SEN. CONNALLY 1on - E?f.«,, ladrs Cota
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liry Js Lo Ncitee
334 Poat Office Bldg /ﬁnr..-ug

liouston 2, Texas,.
Dear Hr, HcAtee:

I enclosce hlmithlzommthnmt
of elght hundred (3800,00) dollars in payment of
your statement dated Deceuber 31, 1940 covering
Court Reporting and Transcript, mileage and travel
oxXpanse.

The check is payable to Jolm waide, Whit

Walde, Mondshine and J. L. MciAtee, We appreciate
your fine services and cooperation,

Yo very truly,
=5..¢.JL.—
—— E. Duck
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September 23, 1048

Arnold, Fortas, and Porfmr
Washington, D. C. |

Attention: Judge Thurman Arnold
My dear Thurman:

Enclosed I am handing you copy of trans+
eript of part of the prooeedings before
Judge Davidson in the ocase of Stevenson vs.
Johnson,

I am also enclosing copy of motioan for
stay of ¢ rary injunetion which we will
present to Judge Hutcheson tomorrow, and also
oopy of Petition for Writ of Mandamus and
Prohibition, which we have prepared but have
not yet duuiﬁad whether 1t will be neceasary
that it be presented,

This will glve you a partial ploture of
the situation, and T will communicate with
you after Judge Hutcheson qni!.

S8incerely

Alvin J. Wirtz



CORFUS CHRISTI CALLER-TIMES

October 19, 1948

Duval Primary
Given Clean Bill
Of Health by Jury

Caller-Times Newn Barvice

BAN DIEGO — Duwal County's
Aug. 38 primary election was given
a clean bill of heai'h by & district
eourt grand jury hore Monday.

In & verbal report to Dist. Judge
L. Broeler, Jose Tovar, foreman
of the grand jury, said that 30
wilnessen had been examined duor-
ing the course of the investiga-
tion begun Oct. 4, but that no
evidenee of irregularities of any
sort had been dizcovered.

When he empanelled the grand
ury at the opening of a four-week

rrm of Tih Disitrict Court for
Dnival County Oct. 4, Judge Broster
specially instructed it io make a
“thorough investigation® of the
Aug. I8 primary,

The action of the grand jury
apparently brought to an end a
chnin of events which began Bapt.
15 when Coke R. Stevenson in fed-
eral court at Fort Worth question-
ed the Juval County vote tolal in
the runoff election. His attorney,
Dan Moody, =aid that the Duwval
County vote was “loaded™ and eall-
ed attention te the fact that Stavan-
Ban has. been given only 4% voles
to 4,822 for his senatorial oppon-
ent, Lyndon B. Jahnson,

A one-day hearing was held hers
Sept. 28 by J, M. Burnelt, special
tederal master in chancery ap-
painted to investignile the election.
The federal Investigation was call-

ed off, however, when a fustice of
the U, 8. Supreme Court [nterven.
ed and ruled that the federal court
was not the proper forum for an
election contest suit.

u:mnr ::r?m questioned by
Erand wia Campbell King,
S of the county execulive

es, was vacationi
and could mot served wimn:
subpoena to appear with his rec-
ords at the federal inquiry.

In addition to Tovar the ?‘.nd
Jury consisted of Clark King, Jesus
Olivera, Jr., Dan Tobin, Jr., A. C.
Farias, Diego Gonzalez, R. H. Hud-
W:Eabvrﬁ?ilmn. Rdy W, Mead-
o o, Jr., H N
and Harry Pech. R i
The grand jury returned four
indietments  before adjourning,
two for murder, one for failure
to stop and render aid following
an accident and one for child
desertion. The names of those In-
dicted were withheld pending
thelr arrest by Sheriff Dan U
Garcia and his deputies.






IN YH® DEERIC COUMI OF SHR UNIIFD &l XS
FOR THE WONONERN DISSRICE OF 1FXAS
FORS WORGH DIVIEXON

.
£
r

SULLY MOWGQOMERY,

= ..
i

I, J. Faward Jolmaom, being duly sworn, depose and ony:

I m a resident of Browmwool in Brown Comty, Texsas, a practicing
attorney snd & member of the Jtate Bar of Toxas and the Browmwood Bar. I
appeared ag attarney of regrod for the Defendsat in the cause of A. E. Wilson
vs. . A. Lendermilk in the Dimtrict Qourt of Bvewn Comnty, Texas, im Usnoe
¥o. 11,130 o the Dosket of said Qourt, the smme being a statutory somtest
of election betwoen candidatos for momimation for the affice of Comaty
Jndge of Brow Comnty, Yezas, st the Seoond Demooratic Primary Electiom held
in said comty om the 28%h day of Augnet, 1948,

After a hearing bafore the Nomorable B, B. (rogs, Jnige of the "oad
Jndicial District of Texms, preaiding at said trial, the said Court emtered
its ander and judgeent therels, & certified copy of which is horeto attached
and marked Exhibit "A". As appears from sald Jndgaent the Cowrt found smd
sdjndicated that mome of the officisl ballots cast in voting precimot £27,
known as Brookemith; that nome of the official ballots cast im voting precinet
#1, alao known as Vard 1 of the ity of Browawood; that name of the offieial



ballots cast im voting precinct {49, lmown as Chapel Hill; that nome of the
official ballots cast in voting precinct §8, mown 2s Bangs; that none of
the offioial dallots cagt im voting precinet §19, Imown as Woolland Heighta;
and that name of the afficial ballote cast im voting precinct {30, kmown as
Winchell; were legal ballots, but that all ballots cast in all of sadd baxes
at sald Primary Elsction wers 1llogal ballote end oonld mot be commted.
 As shown by certificete of Thamss H. Taylor, Chatruen of the Browa
Comnty Democratic Execwtive Committes, hereto attached amd marked ¥zhibit "B",
sald Exeoutive Cammittes at its meeting on Wednesday aftermcon, Septembor 1,
1948, camvessed the returns of sald rrimary Election held om mgnet 28, 1948
and 4id certify to the Chaimmen of the State Demoorstic Riscutive Camalttee
the resulte of sald Frimary Electiom in the rage for Umited States Jemator
from Texas to be that Iyndon B. Johmgom received 2184 votes amd Cake R, Steven-
son received 364k votes. Im these retums were inclnded the aforegald sis
voting boxes im wilch all ballots were deolared to be illegal im e election
cantest aforesaid and ia which Iyndom B. Jolmeom recelved a total of 634 votes
and Coke R, Stevemaon regelved a total of 1102 votss. It is spparemt, there-
fore, that if the votes, all of which weve illegal in sald siz bozes, wevs
eliminated the lagal vote to be ooumted for eech cemdidate womld be 1550 for
Lynica B, Johnson and 2547 for Coke K. Stevenaom, and the majority for Ocke
K, Btevenson in said Oownty would be reduoed to the extemt of 468 votes. The
forngoing tabulation, however, doss mot take imto mcoomst b abgentee ballote
legally cast im the Chapel Hill bax, of whioch 3 were for Steveason and 1 for
Johnaon,

Althongh an sppeal bas been taken from the jndgeent rendered by the
Comrt in sald osuse, there is no cssignment ald no gomtemtion that the Comrt
vas in error in holling that the aforesaid ballots ocst in said boxes were
all illegal ballota, mt the appeal is predicated sclely om the lfact that



an amended petition ralsing the questicn as to the box im Werd 1 waa filed
U dayo after the gertification of the Tweult, and not within the 10 days
Prescribed by Statnte for the filing of a coatest,

SWOEN to amd pubsoribed befare me, the mdersigned amthority, om this ___
dey of September, 4, D. 1548,

Comty, %exas,



IR THE DISTRICT COURT OF THE UNITED STATES
FOR THE NORTHERK DISTRICT OF TEXAS
FORT WORTH DIVISION

R L T I —

TOM L. TYSON

VAR M, KRNEDY

LINDON B. JOHNSON

PAUL W, BROAN CIVIL KO, 1640
CLARMHCE 0, KRAFT

HELVIN FAULE, and

SULLY MONTGOMERY,

DEFENDANTS.

EFRIDANT LYNDON B, JOHKS
PPOSITION TO GHUNTING U
s PURARY I UG TI OB

¥)

20 THE HONORABLE JUDGE OF SATD COURT:

NOW COMES LYNDON B. JOHNSON, one of the Defandants
in the above cnuse, although no notice has heen given to him
to appear in oconnection with the show cause ordera isaued by
this Honorable Court on September 15 and 18, respecotively,
sinoce he is the real party at interest and the other defendants
have ne personal interest in the outgome of this hearing, sub-
jeet to and without waiving his plea to the Jjurisdiction here-
tofore filed herein, and for the speocial purpoase of resisting
and objecting to the issuance of a temporary injunction herein,
as prayed for in the Complaint and Amepded Complaint herein;
and in support hereof respectfully shows:

1.

As shown by this defendant's motion to dismiss hereto-
fore filed herein, and which i3 made a part hereof, by reference,
this Court is without jurisdietion of the course of sotion
whioh is the subject matter of this suit.



e
The Complaint shows wpon its face that this Court has no juris-
dietion of the persoms or gubdjeot matter of this astimm,

3
| The Camplaint falls to state a claim against may of the Defendants
upon vhdeh relief can be granted.

&,

The Camplainent has & plain and adequate Temedy at law in that,
even 1f emy of his civil rights have beem violated (which Defendamt will
hhﬁmﬁ!ﬂ.ﬂmﬂhm-ﬁtﬂhﬂlhﬁh
Emoradle Court for gwoh alleged deprivetion of his righte, at most Com-
plainsat might have & right to recover dmmges against those who bawve
wronged him; and the Camplaint showvs upam its fage that the persom or
persoms vwho, he claime, have wronged him are not evem parties to this emit;
therefore, the Camplaint affirwstively shows thet Complaimant is mot en-
titled to & restruining order or preliminary injmotics of sy kisd,

Se
Even 1f everything alleged by Complainant were true (whioh this

Defemdant vill demy wnder oath in the proper farwm), the Complainant has

en additional adequate remedy at law, provided by the Statutes of Texas

to institute am election comtest in the Btate conrts; emd, if the decisions

of the Texas Supreme Court are mot, in Camplainmmt's opiniom, in keeping

with the provisioms of the United States Comstitution, them Ccaplaiment has

& Tight to proseowte his elestim coantest to the Smpreme Court of the United

Btates; therefore, this Court has mo Jurisdiction and the Complaint shomld

be dismiseed.



6.

The omplaint affirmetively shows upom ite face that complaimnt has
failed to exhenst his Temedy of an election contest afforded him wnder the
statntes of Texns, simply plesding 2s & omolnsion, without alleging aay facts
in suppart thereof, that the Teuns statutes which make provision for an elec-
tion oomtest are ineffectual; and becanse the Suprems Conrt of the United
muqnmtmmmmmm::—u.m:-u
mwt be exhansted before appealing to the Mnited States courts evem thomgh
thare be some fancled clalm of a deprivation of rights protected by the Com-
stitntion of the United States; therefore, upon the fase of the coamplaint,
1t affirmatively appears that this actiom ehomld be dismissed and complainant
shomld be required to progseemte his remedy in the State courts, from wiich he
can prosecuts mn sppeal to the United Jtates Supreme Court,

T 1

8o far as the epplicatiom for a prolimimary injmection is comcerned,
in an appeal to the Chamcellor to exevoise the sound diseretiom, which guides
the dstermimation of courts of equilty, this Court, sitting as the Changellor,
¥ill seek the avoldance of meedless frigtiom with State policies and restrain
its agtions becanse of “scTupnlons Tegard for the rightful independemce of
mmhm'ummmmtmmm;
and will, "in furthering the hamonions relation between Otate and Federal
anthority,” refuse to imterfere with the discharge of purely ministerial and
statutory dnties by State officers.

s a.

Becanse it appears fram Plaintiff's petitions, = 1s reascmably to
be inferred therefram, that wnder the laws and cowrt declsioms of the State
of Texas, this Defendant has seonred & cortain definits standing snd a valnable
right which he is emtitled to have protegted by the courts amd which com-
plainant seceks to destroy by this suit; that this Defendant won the nomina-
tiom of the Democratie Party of Texas for United States Semator; that the



-:qt:umnﬁ-m_mm in "exas made their returns, as
required by lav, to the Otate Demooratio Executive Camittes; that the re-
tnrme were camvassed by that Committee, as Tequired by law, and reported
to the State Demoeratic Oomventiom; that they were again canvassed on the
night of september 14, 1948, by & committes headed by ome of the State
District Jndges, who had been appointed by the complainant while he wves
Govermor; that euch cammittee reported to the convemtion that thie Defendamt
mmu.mwuhmmhmwﬂthmu
its sald report wog adopted by the comvention and a sertificate issmed by
its officiala, the Defendants Tysom and Kemmedy, as required by law, ecach
and all before any Trestraints were granted by thia Homorable Comrt amd the
Defendants notified thereof) umuﬂmmumu:'vmuu
transmitted by such officials to the Secretary of State, as reguired by law,
end filed with that official, alomg vith the nomination of other camdiAntes
of the Party for other State offices; and that the lJecretary of State, the
Defendant Panl H. Brown, was preparing to carry ont his statwtory duties
and certify the name of this Defendsnt as a Democoratic nomines for United
Btates Senator whem the second restraining order issued by this Homarable
Court vas served upom Lim. In this comnectiom, this Defemdant saye that
sald Defendant Brown has already transmitted to the printer the names of
all other State candidstes of the Demooratic Party, proparstory to cortifi-
cation of such names to the variows comty elsction members for primnting
an the ballot; that under the lawas of Texas, the mames of all acminess of
the various parties mmat be in the hands of the comty elegtiom officials
in time for pogting of the slectiom notices, printimg of the ballots, and
ete. for absentos voting, which cammences twenty (£0) days prior to the
Generul Elsction on November 2, 1948; that the Secretary of State has pub-
liely and openly ammowmced that it will be megessary for him to have the
name of the Democratis candidate for United States Semator om or before
September 27, 1948, in arder to cartify it to the various elmmty slectiom
offieials for inclusion om the ballot; that this Defendamt, m.hl



& vested and legal valusbls right, smtitled to be protected wnder the Com-
stitution and laws of this State, to bave his nams appear as the Demogratic
nominee for United Otates Semator from Toxas; amd that the Demooretic Purty
of Texas also has & valuable right to have a candidate wpom the Cemearal
Flection ballot, whiich valnable rights the cosplainsat seaks to defeat by
this soction in arder to seewre the cloction of himself or the candidate of
the Republican Farty, by Teasam of all of which there is mo equity in
Plaintiff's Bill, and thorefare, this Nomareble Oouwrt, in deference to the
decisions of the Texas Oupreme Court, and im cbeerving the niceties and
proprieties of a Chamcellor, sad im orier to malntain the proper relatiom-
ship between the State and Federal Covermments, shonld diemiss this sctiom,
since otherwise this Defemdsnt will suffer great sad irreparuble damagn.
" =

The Camplaiat fails to state a claim wpom which relief can be gmmted
in thet 1% wvholly fails to omply with well-sstablished lsgal requiremsnts
necessary to justify or ewpport the extracrdinary relief whick he seeks.
This Defendant says that in ader to matitle Camplaimant to amy injwmoctive
reltef that he must fivet set forth all the fects mecessary o shov the
equities which he asperts; that he must prosent a case falling within same
well-defined head of equity Jurisprudence; that candor and frankness are
essential and that material facts shonld meither be oomosaled nor misrepre-
seated; that Plaintiff mist oame into oourt with clean hanis and in the case
and under e circwumstances sought to be jresemtod, PIAIAtLLT must offer to
4o equity - vhereas, the Camplaint (both original and amsnded) contaia mere
oomolneioms of the pleader and no where mike sny clear or svooinet statemeat
of faocts which wmld emtitle him to the equitable relief prayed; that the
Camlaint, o ite face, conosals and presents in & gubled wy caly & part
Hfﬁm;ﬂﬂwnﬂmﬂfﬂ“-ﬂlﬂ_ﬂ;. lamg
other things, the Complaint wholly fails to allege that s fair commt of all
the votes ia All the comties in Texms, and throwing out all the 1llsgal end

2



franinlent votes gredited to Complainsmt, would chenge the result of the
eleotion, Yherefare, the Camplaint is ineufficient in equity to emtitle
Caplainant to an injmetion or to amy other equitable or legal relief.

Therefore, the Camplainmat does not omme into oomrt with olean
hende; end his Complaint is imeuffiolent in that, oven if his gemeral al-
legntions ag to electiom irregnlarities im two coumties were true (which
this Defendsnt in no way sdmits amd which he will expressly demy wnder
oath in the proper forwm), it wonld mot affeot the regult of the elestiem;
mmmmnhmm if the ocoasion should arise, this
Defendant oonld shov that Camplainamt, himeelf, has been the bemsficlary
of fremds, 1llsgal ballote and irTegnlarities in varions comtles of Texas;
been widely publicized.

“Mﬂ-,ﬂ;m_“, in the proper form,
that the Camplainent Teceived in ame comnty in Temas 1102 1llegal votes; asd
that this has been disclosed inm a Jndicial prooeeding im the courts of Texms
in an eloctiom oomtest Detweenm two camdidates for a local office; and that
as 6 Tesult of these irTegnlarities, Camplainant regeived more illsgal votes
in that cme oomnty them he claims this Defendsat received in both Jim Vells
and Zapata Comties, the caly comyties of which he complains; therefore,
the resnlt of the electiom womld mot be changed. .

This Defendant can further show, in the proper forwm amd at the proper
time, that Complainant was the bemefioiary of other illegal votes im varicus
mu—u—ut_;ﬂﬁnu-mmumum
of the Demooratic Commty RExeoutive Cammittee, made five differemt returms to
the State Executive Committee, in viclation of law, resulting ia giving Com-
plainant lmmdveds of illegal votes; and that in other commties in this Dtste
so-oalled "gorrections” were semt in which resulted in giving to Complaimant
inmdreds of illegal and frandulent votes withont vhich he would have been
defeated more decisively tham the Tetwwms to the State Demoorstic Fxecmtive



Comxittee imdicate. This Defemdant cam show, in the proper forvm and st the
proper time, that im ome large cowaty, which Conplaimsnt carried by more than
irregnlarities and frends, recommending ot the same time further imvestigs-
tion by futwre grend juries; amd reporting that these irregularities and
frands were constitmted in part by tremefer of voters from ame precinet to
snother, votes by parties wnimowm, “"tombstome votes” amd votes by prostitutes
vho had left the oity; snd Complainemt received pructically all of sasd illegal
votes; snd that in other comties, the Teturms of the Comty Chaimmen to the
State Demooratic Comittee were errmecns im favor of Cagplainent go as to
mmmm:mmﬂm“mhu,

This Defendant can show, in the proper forum, if the oocasion shomld
ever arine, that a fair comt of the legal votes in the varioms comtiss in
Texss will disclose that Caplaimamt vas decisively defeated by this Defemdant
an ‘mgnst 20th.

Becamse of the facts alleged, amd im amder to determine which of the
two oaniidates for the Demogratic namination for United States Jsmator at the
Primary Tlection of Augnst 28th, 1948, received a majority of the legal votes
ﬂiw, it wmld be necessary that a gomrt of competemt mrisdigtiom,
with entharity to cpem ballot baxes, hear evidemge in respect to all mtters
of frand sad irregnlarity; and thet this Cowrt, for wmt of suffiolent time
and lack of swthority to recomt the votes, canmot determine sweh iseme prior
f-hﬂnﬁﬂ:ﬂﬁmm-&.-wuhu
under severe pemaltiss, perform their official amd mimisterial duwties of
pPlacing this Defendsnt's name om the officdal ballot to be need in the forth.
oaming Gemeral Flection. In this oanmestion, Defemisnt wonld show that the
Beorwtary of State hes publicly amd openly smmonmoed that 1t will be neces-
sary for him to have the name of the Demcoratic Camdidate for United States
Semator om or before September 27, 1948, in omler to gertify it to the variouws
commty elsotion afficials in time for its imclnsiom om the official ballot to
be voted in the Gemeral Elactiom,



Therefore, in the exercise of ite wise diseretion and for all the ressoms
alleged in the foregaing paragraphs of ils Motic and respanse to the shov camse
order, this Bemorable Comrt should sustain swch motioms, dissolve the temporary
Testralning order, demy its contimation, refuse to iseme the jreliminary im-
Jmotion prayed for for wvaat of jurisfiction and for vaat of equity.

 VESNEYORE, this Defendant prays this Ecmoreble Court to refuse to oam-
timme im offect or to gremt any other restraints or injumetive relisf in Come
plainmut's favor - this Defemdant hereby expressly reserving all rights amd
mﬂm#mﬂhmﬁﬂq”fﬂﬁﬂﬂ'm
issue of which this Court may hold 1t has Jurisdictiom.

Ei‘i i

ATORNEYS FOR DEFFNDAMI , LYNDOW B, JOENSON



IN THE DISTRICY COURT OF TH® UNITYD STATES
FOR THE NORTHTRER DIRTRICT OF TEXAS
FORT WORTH DIVISION

PLATNTIFF,
]

TCH L. TYSON
VANN M, EKENNEDY
LYNDON B, JOHNSON
FAUL H, BROWN
CLARENCE O, EPAFT
MELYIX FAULK, and

SULLY MONTSOMZRY,

l
5 CIVIL NO. 1840
i

TO THE HONORABLE JUDGE OF SAID COURT:

Now comes Coke M, Stevenson, who resides in Eimble County,
Texas, plaintiff, eeamplaining of Tom L. Tyesn, who resides in
Navarro County, Texss, Vann N, Xennedy, who resides in Nusoes
County, Texas, Lynden ", Johmsen, whe residesez in Blanco County,
Texae, Feul H, Brown, who reeldes in Travie County, Texass, Clarance
0, Eraft, Melvin Faulk snd Sully YMontgomery, all of whom reside in
Tarrant County, Texas, and all of whem are hereafter referred to
as defendants,

The defendant Tos L. Tyson was elected Chalirsan of the Demo-
eratic State Convention held at Fort ¥orth, Texas, on September 14,
1948, which 1is hereinaftsr referred to, and Vanm M. Yennedy, de-
fendant, was eleseted “sorstary thersof; these dsfendants are sued
individually and in their offielsl capecities as offlicers of said
Usmoeratie Stute Convention.

The defendsnt Lyndon E, Johnson vas a candidate in ths Demo-
eratic Primary Fleotion held om August 28, 1946, hereinafter
referred to.



The defendant Faul H., Brown is Seeretary of “tate of the State
of Texas, and he is sued individually snd as such offiocer,

The defendant Clarsnee O, Eraft is County Judge of Tarrant
County, Texas, and, by virtue of such officlal position, is & mem-
ber of the slection board for Tarrant County, Texas; the defendant
Melvin Faulk is County Clerk of Tarrsat County, Texas, and, by viFtus
of such offieial position, is a mesber of the eleotion beard for
Tarrent County, Texas; the defendant fully Mentgomery 1a Sheriff
of Tarrent County, Texas, znd, by virtus of such offieisl position,
is a membar of the slsction beard for Tarrant County, Texae, These
last three are sued individually and in thelr offiesisal capseities
in and for Tarrant County, Texas, and as thes slesction board for
Tarrant County, Texas.

There are 264 counties in Texas and in esch of sald counties
there is a County Judge, a County Clerk and a Therifr and in each
of sald countiss sald Judge, Clerk and Sheriff constitute the of-
ficlal electlion board for thelr respeative county.

fald parties constituting the elsction boards of sald gountlies
are s numerous aes to make 1t impractical te bring thesm all before
the Court and, thers being s common gquestion of law and faot affect-
ing the several rights and s sommon relisf belng sought herelin,
the sald Clarence 0, Kraft, Nelvin Faulk and Sully Nontgomery are
sued as representatives of the County Judges, County Clerks and
County “heriffe of Texas and in their capseity as s board as repre-
contative of the other £83 election beards of the counties of Texas
and the offielals comstituting such boards.

11,

The cocasion for this amendment and the reason for bringing

in the above named new parties arise cut of the following faots!

Notwithatanding the original restraining order issued by this
Honorable Court "eptember 18, 1048, at 5128 a, m., on or about
11100 a, ®m. on sald date of feptembar 18, 1948, the defendsnts Tom
L. Tyson and Venn ¥, Esnnedy sné Lynden B, Johnson caused to be
presented to the defendsnt FPaul H, Prown, as “seretary of itate,
in the City of Auvetin, Texas, a purported certifiocate of homination
of Lyndon B, Johnson as the Demoeratic Party's candidate for the



effice of United States fenater from Texss to the Congress of the
United Atates, and the sald Taul M, Erown ies thrsatening to asnd
will, unless reztrained by this Honorable Court, certify to or re-
port unte the County Judges, County Clarks, County Sheriffs and the
784 election boards in the counties of Texas,as set out above, that
the spid Lyndon B, Jobnson 1s the csndidate of the Demoeratie Farty
of Texas for the office of United "tates fenator from the 5tate of

- - Texas to the Congress of the United States, and sald election of-

ficiale, that is, the County Judges, the County Clerks and the
County “heriffs and the elecotion boards eonstituted by said county
offieials over Texas, will prepare official ballots for the elec-
tisn to be held Noveamber £, 1948, in which the voters of the Etate
of Texas will elect a Senator from the fState of Texas %o the Congress
of the "nited States notwithetending tiat plaintiff is the legal
and enly candidate selsgted by the legal voters in the Demcoratie
prisary held August 28, 1948 by the Temoaraties Party of Texas for
the purpose of determining whether the plaintiff or the defendant
Lyndon ¥, Jobnson would be selected by the meabsrs of the Demoeratile
Party of Texae ae the gandidate of the Pemoceratic Farty of Texas
for the office of United Stater "enator from Texas as aforesaid.

The defendant Faul N, Prown has threatsned to make sald
osrtification or report to the county slection offiolals aforesald
iznsediately and will do so unlesrs restrained by this Honorable Court.
If sald certification or report is made, sald county offlolals will
thersupon prepare offielal ballote te be used in the general olee-
tion on November 7, 1948, with the nase of the defendant Lyndon B,
Johneon printed therson as the candidate of the Demcoratia Farty
of Texae for the office of United Ttates “enator as aforesald, and
will distribute ssild ballots to the warious precinote in thelr re-
spective counties and make same avallable to the voters in the
genaral elsotlion to be held Nowvember 7, 1548, unless restrained by
this Honorable Court.

That, Af sald certification or report is made by the defendant
Faul H, Prown to sald slection boards and saild ballots are printed

with the name of Lyndon B, Johnsen therson, as set out above,

-



irreparable injJury and dasage will result to plaintiff before notice
can be served and a hearing had thareen,
1,

The Demoeratic Party of Texass is & politiceal party as de-
fined by statutory lawvs of Texas and for many years has exereissd
its right to designate candidates for offiges to be slescted by the
voters of Texas and in all the years in which a United States
Senator frem the State of Texas to the Congress of the United States
was to be elected 1t has always designated s sandidate thersof, and
the primary election held by the Demoeratie Party of Texae Auguet 28,
1948, referred to in the original somplaint and in this amended
original coaplaint, wae a part of the process of nominating s candi-
date for said office whioch the Demooratic Party of Texas sust fol-
lov in order to have 1ts candidate's name placed on the offieial
ballet to be used in the general slsction on November 7, 1848,

Flaintiff 1s now and has been for & nusber of years a sesber
of the Demoeratioc Party of Texas and wae & candidate at the firet
or original prisary slestion held July 24, 1948, by the Demcoratie
Party of Texas and togethar with the defendant Lynéon B. Jobneon wae
slected to be & oandidate in the run-off elestion held August 28,
1948, for final electicn by the mnesbers of the Democeratie Farty as
the llllll.‘l“‘ of the Demoeratio Party for thes affice of United
States “enator as aforesaild,

Iv,

Ae a part of this asendment, plaiatiff sdepts and sakes & part
hereof as fully as Af written hersin all allegaticns contalned in
the original complaint filed in this cause on September 18, 1548,
and the faots therein alleged still exist,

WHEAFFORE, plainsiff prays that the Court enlarge the restrain-
ing order heretofors made on September 18, 1948, herein, restraining
the defendants Tom L. Tymon and Vann ¥, Tennefly, as Chairsan snd
Pegretary of the State Democratie Convention from lssulng sald
gertificate of nomination of Lyndem B, Johnson; and that the de-
fendant Faul ¥, Brown be restrained from certifying or reporting
to the County Judges, County Clarke, County "heriffes and County

ol



election boards of the State of Texas the name of Lynden B, Johnson
&s the candidate of the Desceratie Farty of Texas for the office

of United States Senator from the State of Texas; that the defendante
Clarence O, Xpaft, Nelvin Faulk and fully Montgomery im all of
their offiolel ecapacities, and sll other County Judges, County
Clerks, County “heriffs and County elsetion boards of the re-
spective counties of Texas b restrained from preparing sand dig-
tributing any officlal ballots for use in the gensral sleetion to
be held Noveaber 2, 1048, which contain the name of Lynden B, Johneon
as the candidate of the Desoerstic Farty of Texas for the office of
United States "enater from the Atste of Texas; that the court make
said order returnable and get this action for hearing Septembesr 71,
1948, at 104100 a, m. as oviginally ordered; and, that upon trial on
the merits of this sction that plaintiff have Judgment permanently
enjoining the lssuance of a certificate of nomination of Lynden B,
Johnaon, and, if one ha=z been lesued, then cancelling and annulling
any such ecertification so made; mand that the defendant Faul H. Frown
and all other defendants harein named ae election offlclale be
permanently enjoined from preparing any officisl bellet for use in
the genarsl election November 7, 1948, carrying the nese of the de-
fendant Lyndon B. Johnson as the nosinee of the Democratic Farty of
Texas for the office of United States Senator frem the State of
Texas; for Judgment declaring plalntiff received the nomination of
the Demoaratic Party of Texas for United States “smator; for all of
whioch plaintiff demande judgaent; and plaintiff preys for such other
and further rellef as under the facts and in law anéd in equily he
may be Justly entitled to recelve,

ALLEN B, CONNER
JOSH H, SROCE

(¥, 0. Renfroe)

Attorneys for Plaintiff

Filed 17 day of September
1948 at 0162 o'alock s.m,



THE STATE OF TEXA® |
COUNTY OF TARRANT |

BEFORE NE, the undervigned suthority, oa this day per-
esonally appeared Coke R, “tevenson, whe, basing by me fipst duly
sworn, upon his oath deposes and says that he ir the plalnfirr
nased in the foregoing Amended Complaint; that he had resd said
Amended Complaint, snd is familiar with the ccntants thereefl and
that the allegatlions of fact set forth in sald Amended Complaint
are true.

/nf Coke B, “tevenson

Fubseribed and swern %o before me this the 18tk day of
September, 1048,

/o/ Annle Leurie Nesdhas

Notary Public in and for
Tarrant County, Texas

SETAL



IN THE DISTRICT COURT OF THE UNSITED STATES
FOR THT NORTHERN DISTRICT OF TELAS
FORT WORTH DIVIESION

COKE R, STRVENEON,

)
Plaintifr )
vs. ) CIVIL N0, 1840
TCX L. TYSON, ET AL., )
Defendants )
ENLARQED RESTRAINING ORDER

The Amended Original ¢ t of Plsintiff having -ll!:‘-
:rhl and mlm wharein Plainsifr h:; lntg::.tl
onal parties . um «n enlargemsnt
straining Order issued herein, and

- IT APPEARING TO THE COURT that the relief should be granted,

IT FURTHER APPEARING TC THE COURT that irreparsble in anf
damage will remilt te Plaintiff befors notice osn be served s

ng had thereon because the Defendant Paul ¥. Srown is threaten-
l.:Lh esrtify and report the nomination of the Defendant Lynden B,
Johnsen as the candidate of the Democorsatis Party of Texas for the
office of United States Senator from the Atate of hn: to m Congresa
of the United States, snd that upon receipt of such sertifi
tion and report of nomination the DefendanteCounty ;..{h #ﬂl“
Clerks, County Shariffa and County Flsotion Boards in
ties of Texas will prepare and distribute offieial huﬂn to -’n
ueed in the Novesber 2, 1948, general eslsction carrying the name
of Dafendant Lyndom R, "Johnson ss the sandidate of the Dsmooratic
Party of Texae for the office of United States Senator unless a
restraining order 1s issued ilnmedistely;

IT I8 THEREFORE ORDEMED that the Origimal Restraining Order
be nnuud in full fores and effsct until the date set for 1its

hearing, September ©1, 1948, at 10100 A. ., and thersafter
until satd hurln # conoluded, and that such r-nnuta.m-r
be enlarged an same Lo hershy snlarged to restraln

Pe-
fendant, rnl l Brown from certifying or rmru to the Defendants
Clarenose O, Xraft, Melvin Faulk and Sully m Aindividuall
and as h-t:r Judge, County Clerk, County © e Tarmnt Co
and in their capacity as mesabers of the Flection Board for Tarrant
County, Texas, and other County Judges, County Clerks and
County nmrh and Emtg Election Boards in each of the Counties
of Texae, that ohneon is the candidate of the Demceratle
Party of Texae for the office of United S5tates Senater for the Htate
of Texas to the Congress of the United Btates; and ths Defendants
Clarsnee 0. Eraft, ¥elvin Faulk, "‘.:trm in their re-
spective offielal capacity and as of the Tleotlion Hoards
for Tarrant County, and all other County Judges h-.-la Clerks,
and County Sheriffs in thelr respective offietel eapagity and as
menbers their respective County FTleetion Foards are harsby re-
strained from preparing and u-mhtug offielisl ballote for
use in the genersl Ill'l‘llll te be held November 2, 1948, uﬂ-ﬁll
the name of Lyndon B, Johnson as the candidate of the Demoers
Party of Texas for the offigce of United States Senator froa the
State of Texas to the es of the nited "tates; the original
restrain order as herein enlarged, and this restraining order
shall remain in effect until September 71, 1048, at 10100 A, M.,
at which time they are made returnable ni then remaln in



foree until the conslusion of the luﬂ':t thereson, which
ghall be held in the United Atates District Courtreom in the C4

of Fort ¥orth, Texas.

IT I°® FURTHER ORDERED ANP ADJUDRGED that this Order shall be-
come effective and operative upon the filing by the Plaintiff of
the ftatu Undertaking in the sum of 91,000.00, to be
spproved by the Clerk of the Court.

SIGNED thie 18th day of Teptembar, 1948, 8138 FP.N,

/8/ T, ¥hitfield Davidson

United States Distriet Judge
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To the above named Defendant : Lymdon B. Johnson, Blanco County, Texas.
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You are hereby summoned and required to serve upon W, E, Allen,

guh oOf 18
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plaintiff’s attorney. , whose address 18 614 First National Bank lldq Fort Worth,
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an answer to the complaint which is herewith served upon you, within 20 days after service

of this summons upon you, exclusive of the day of service. If you fail to do so, judgment by default will

be taken against you for the relief demanded in the complaint,

............ GEQ, W. PARKER,

Clerk u,||" Court.

Date: September 15, 1948. [Seal of Court]
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IN THE DISTRICT COURT OF THE UNITED STATES
FOR THE Northern DISTRICT OF TEXAS
Fort Worth DIVISICH

COKE R. STEVENSON, i
FLAINTIFF
VS,
TOM L, TYSON

VANN M. KENNEDY and CIVIL No. 1640
LYNDON B. JOHNSON

DEFENDANTS

ORIGINAL  COMFLAINT
TQ TE: HONORAELE JUDGE OF SAID COURT:

|
COKE R. STEVENSON, who resides in Kimble County, Texas, |

Plaintiff, complaining of Tom L. Tyson who resides in
Navarre County, Texas, Venn M. Kennedy, who resides in Nueces
County, Texas, and of Lyndon 3. Johmson, who resides in Blanco
County, Texas, all referred toc as defendants herein.
g 8
That Tom L. Tyson was elected Chairmen of

the Democratic State Convention held at Fort Worth, Texas, on
September 14, 1948, and Vann L. Eennedy waes elected Secretary
thereof.
Il.

The rights and property involved in this action are
' nomination by the Democrstic FParty of Texas for the office of
United States Senator from Texas for a term of six years beginning
in January, 1949, and which nomination amounts to election to the
office of United Stetes Senator from Texas for sald term. The
emoluments of said office exceed in amount, and therefore the
value of the rights in controversy exceed in smount, the sum of

Three Thousand Dollars ($3,000.00).




ITT
The rights asserted in this action, and whieh this
action is brought to enforce and protect, and the right to in-
voke the jurisdiction of this Court to prevent the wrongs and

|threatened wrongs alleged, arise under Section 4 of Article I

and the Seventeenth Amendment to the Comstitution of the United
States, and under Section 43, Chapter 3, Title 8, United States
Code, 1946, and under Sections 51 and 52, Chapter 3, Title 18,
United States Code, 1946, and under Sections 241 and 242, Title
18, United States Code, the Act of Congress of Junme 25, 1948;
and jurisdietion of this Court of this action is provided by
Section 1343, Title 28, United States Code, the Act of Congress
of June 25, 1948.
IV
Heretofore, to-wit, on August 28, 1948, there was

held in the State of Texas by the Democratic Party a general
iprimary as provided in Artiecle 3137, Revised Clivil Statutes of

Texasz, 1925, for the purpose of making nomination of a candidate
for the office of United States Senator from Texas for a term
of six years beginning in January, 1949; that in said general
primary election which was held on said date in each of the
Counties of Texas, with the exception of Hansford County and
Kinney County, plaintiff Coke H. Stevenson was a candidate for
nomination by the Democratiec Party for United States Senator
from Texas for said term; and Lyndon 5. Johnson, one of the
defendants, was also a candidate for sald nominetion. lIMembers
of the Democratie party residing in Jim Wells County and in
Zapata County voted in said primery, and the names of Coke R.
Stevenson and Lyndon B. Johnson appeared on the official primary
ballot in said counties as candidates for said nomination.
Y

In Zapata County, Texas, there were on August 28,
1948, four regularly designeted and established voting precincts.
In precinet No, 1 of Zapata County, Texas, Coke H. Stevenson

received 50 votes and Lyndon BE. Johnson received 301 votes; in




precinct No. 2 of #Zpata County, Texas, Coke R. Stevenson re-
ceived 17 vobes and Lyndon E. Johnson received 192 votes; in
precinet No. 3 of Zapata County, l'exas, Coke R. Stevenson re-
ceived 59 votes and Lyndon B. Johnson received 91 votes; and in
precinet No. L of Zapata County, Texas, Coke R. Stevenson re-
celved 5 votes and Lyndon B. Johnson received 39 votes. Fursu-
ant to the provisions of Artielse 3127, Hevised Civil Statutes
of Texas, 1925, the Chairman of the County Democratic Executive
Committee of Zapata County, Texas, certified to the Chairman
of the State Democratic Lxecutive Committee the vote in said
county as between the two candidates for the nomination of the
Democratic party for United States Senmator from Texaa and
fraudently certified that Lyndon B, Johnson had received 669
votes, when in truth and in fact he had received only 623 votes;
and sald Chairman further fraudently certified that Coke R.
Stevenson had received only 71 votes in said county in salid
primary election, when in truth and in faet he had received
131 votes.
VI

I'he Demoecratic primary 8lection officials of Jim
Wells County, Texasz, after the polls had clozed and all of the
votes cast in precimet No. 13 of Jim Wells County, Texaa, had
been counted, first reported that Coke R. Stevenson had re-
ceived in said precinet wo. 13, 60 votes and that Iyndon B.
Johnson had received 765 vetes. Lhereafter, and approximately
five days after the pdls had closed and the counting of all
votes cast in said precinect No. 13 hed been completed and the
vote reported, the Democratic primary election officlals of
Jim Wells County, Texas, fraudulently changed the vote as be-
tween Coke H. Stevenson and Lyndon B, Johnson to show that
Lyndon E. Johnson had received 967 votes and Coke R. Stevenson
had received 61 votes in said election precinet Wo. 13. At the

3




time the polls were closed and the count of the votes in saild
relantinn precinet Ho. 13 had been complsted, only 841 votes had
been cast in said precinet. 1In the few days following there
were added to the list of persons voting in said precinect 200
additional names and 200 votes which had never been cast were
fraudulently credited to Lyndon B. Johnson.
VII.

The former Chairman of the County Democratic Executive
Committee of Jim Wells County, Texas, in certifying to the
Chairman of the State Democratic Lxecutive Committee the vote
in Jim Wells County, Texas, for the Democratic nomination for
United States Senator from Texas, fraudulently included in the
fretums so certified 201 or 202 more votes for Lyndon E.
Johnson than he had in truth and in facb received and such addi-
tional votes credited to him in said certification were added
as above alleged to the vote in precinet No. 13 of Jim Wells
County, Texas.

YiIi.

Under the provisions of Artiele 3137, Revised Civil
Statutes of Texas, 1925, the State Demoeratic Lxecutive Committee
met on Monday, September 13, 1948, at Fort Worth, Texas, for the
purpose of canvassing the returns from the various counties in
Texas of the results of said primesry election, and of the con-
teat between plaintirf and defendant ILyndon E. Johnson for nomi-
nation by the Democratic party for United States Senator from
Texas; and sald Lyndon 5. Johnson was given the benefit of said
fraudulent returns from Zapata and Jim Wells Countlies, Texas,
and after seid canvass was made the State Democratic Zxecutive
| Coomittes reported the results to the State Convention of the
Democratie party held in Fort Yorth on September 1k, 1948, and
sald defendants Chairman and Secretary will issue a certificate
of nomination of Lyndon B. Johnson, unless the relief herein
| prayed for is granted. ''he number of votes fraudulently credited
to Lyndon B. Johnson in the returns from Zapata and Jim Wells

L.
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Counties, Texas, were sufficient in number to change and did
change the results of sald primary election in the nomination
of a dandidate for United States Senator; and 1f sald fraudulent
votes so certified from said two counties are deducted from the

total vote of the sald Lyndonh B. Johnson, the plaintiff Coke R.

Stevenson would be shown entitled to and he would receive the
certificate to nomination.

IL
Under the law of exas, as declared by the Suprems
Court of Texas (Ferguson vs. Huggins, 122 Tex. 95, 52 3. W. (24)
Q0L), the State Democratiec Zxecutive Uommittee's power does not

include the power to recount the ballots or go behind the returns

filed with it which appear regular upon their face. Under the
law of Texas, as declared by the Supreme Court of YTexas (Sterling
lvs, Ferguson, 122 Tex. 122, 53 35.W. (2d4) 122), the certificate
of nominstion issued by the State Uemocratic Convention will give
‘to Lyndon B. Johnson a standing and a right which will entitle
him to have his name printed upon the official general election
fballot, unless the certificate is set aside by a proper proceed-
ang such as an electlion contest. ‘Lhe statutes of Texas make pro-
ivision for an election contest but the provision so made is in-
ffective to contest a statewide primery election such as that
Eﬂlﬂ on August 28, 1948, because of the limited time between the

date provided by statute for the issuance of the certificate of

omination and the date provided by law for the certification by
Ehe Secretary of 3tate of the State of Texas to the officials of
the various counties of the names to be printed on the official
ballot for the ensuing general election; and the effect of the
decisions of the Supreme Court of l'exas on this question 1s such
g5 to deprive a candidate in a statewide primary election of any
means of effectively contesting such a statewide primary on
grounds of fraud or otherwise, |

r X
i
%n honest certification of the results of said primary election

in Zapata and Jim Wells Counties, Texas, and the right to have the |

The right asserted by plaeintiff to an honest count and




1ratu:rns honeatly reported to the State Uemoecratic Executive
;unmmittaa and its canvass of the returns based upon honest cer-
tification from the several counties of the State, are rights
!sacurad to plaintiff by the Constitution of the United States
end the Acts of Congress cited in the jurisdictional allegaticns
above. Unless this Court by peremptory order restrains the
Chairman and Secretary of the State Democretie Conventlon pend-
ing a final hearing in this action, said officers cof the State
Demoeratic Convention will make sald certificete of nomination
of Lyndon 5. Johnson.
XI.
L Plaintiff has diligently investigated and caused to be
investigated the matters alleged in this complaint, beginning
immediaetely upon his first learning of possible fraud in sald
primary election in Zapata and Jim Wells Countles, Texas; that
he learned the facts of fraud as herein slleged on September 10,
1548, and upon returning to Austin, Yexas, on the merning of
September 11, 1948, he arranged to have this petition prepared
and filed. But he could not know that the State Demooratiec
Executive Committee would certify the count in favor of Lyndon
B. Johnson until it voted to do so late on the night of Septem-
ber 13, 1948. In this connection plaintiff shows that he has
been delayed in determining the facts as herein alleged because
his demands and the demands of his agents to inapect the records
were consistently refused until on September 10, 1948, he was
permitted to see the wvoting list in precinct No. 13 of Jim
Wells County, Texas, but was not allowed even then to make a
copy thereof.
XII.

'he laws of Texas do not affore plaintiff a remedy
to enforce his rights and there is no adecguate remedy afforded
to him by law. FPlaintiff's rights can only be protected by

restraining orders and injunction as prayed for in this complaint.




WHEHREFORE, plaintiff prays that the Court make a
peremptory order restraining the defendants Chalrman and
Secretary of the State Demccratic Convention from issulng said
certificae of nominatiocn of Lyndon 5. Johnson; that the Court

e sald order returnsble and set this sction for hearing at

the earliest posaible date; and that upon trial on the merits

pf' this action, thet plaintiff nave judgment permanently en=-
Joining the issuvance of & certificate of nomination of Lyndon

. Johnaon, and, if one has been issued, then cancelling and
gnnulling eny certifications so made; for judgment declaring
';rlaint-iff received said nomination for United Stateas Senator;
for all of which plaintiff demands judgment; and plaintiff prays
for such other and further relief as under the facts and in

law and in equity he may be Jjustly entitled to receive.

T. R. James:

¥. E. Allen

C. C. Renfro

Dan Moody

Attorneys for Flaintiff.

T




lIFE STATE CF TEXAS
COUNIY OF TARRANT

T o i o

BEFURS 1, the undersigned authority, on this day per-

qsonallr appeared Coke H. Stevenson, who, being by me first duly
4wo:n, upon his oath, deposes and says that he is the plaintiff
named in the foregoing complaint; that he had read sald complaint
and is femiliar with the contents thereof and that the allegations
of faet set forth in sald complaint are true.

Coke R. Stevenson

Zubseribed end sworn to before me this the 1l4th day

jof September, 1948.

(Seal) Hazel Creighton

Notary rubllic in and for
Tarrant County, Texas.

Sep 15, 1948 at 6:25 A.M.

Thls peition being considered, 1t is ordered that
Tom L. Tyson and Vann M Kennedy be restrained as

prayed for pending a hearing hereon on Sept. 21,

1948 at 10 A.M. at Fort Worth, Texas, at which

| date this temporary order is made returnable.

T, WHITFIELD DAVIDSON
U. 5. Dist. Judge.
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COUMIY OF TARRAIND
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PG M, the wndersigned anthority, on this day persomally ap-
peared LITDON B, JOENSONW, known to me %o be the persom wiose aams is oub-
soTibed to the foregoing pleading, who being by me dnly sowm, states upom

oaths

Ihnrﬂﬂ-fmmuﬂ.ﬁmw-hiquﬂ
e,

EWOHN to and subsoribed befors me, this day of September, A. D.
1948,
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ParkER, SMiTH & Rice

ATToRNEYS AT Law
MATICNAL BANK GF COMMERSE BUILDING
il B ANWELL PAEFREM

WILLIAM POBERT BiTH, JR Sax Axtoxio 5, TExis
GECRGE B, MHCE

Oetober 15,

'_l
D
=

o

Mr. Everett L. Looney
o/0 Looney & Clark
711 Brown Bullding
Austin, Texas

Re: Civil Action 1640, ND Texas,
8tevenson ve, Tyson, et al

Daar Everatt:

Responding to yours of Cetober 14, you are ad-

¥
vised that under date of October 5, Honorable
T. Whitfield Davideon, United States District
Judge, Northern District of Texas, directed a

letter to me, sayling in part:

"Your report was a2 lawyer-llke paper,
I bellieve, though, there should be a
sunmary of the evidence filed, and 1
take 1t that you are sending :hat direct o
to Fort Worth.," ; . i
The quoted part of the letter is the only part
of same thaet bears unon the subleet of your
inguliry.

Bincerely yours,

WRS: 1ldp é













IN THE DISTRICT COURT OF THE UNITED STATES
POR THE NORTHERN DISTRICT OF TEXAS
PORT WORTH DIVISION

COKE R, STEVENSCR
PLAINTIFP,
va.

TOM L, TYSON
VANYN M, KENNEDY
LYNDON B, JOHNSON
PAUL H, BROWN
CLARENCE O, KHAFT
MELVIN PAULK, and
SULLY MONTGOMEHRY

DEFENDANTS ,
AND
V. E. STRIEGLER
FHANK SHELLEY, and
C. H. STEVENSOR,

INTERVENORS .
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BOKD POR COSTS ON AFPEAL

KNOW ALL MEN BY THESE PRESENT3, that we, Lyndon B. John-
son, and V, E, Striegler, Prank 3helley, and C. H. Stevenson,
compoaing the Elestion Board of Blaneo County, Texas, in 1ts
behalfl, and on behalfl of the other 253 County Elestivi 'wards
in Texas, as Principals, and the others who signed as Surety,
are held and firmly bound unto. Coke R. Stevenson, Tom L. Tyson,
Vann E. FKennedy, Paul H. Srown, Clarence U, Eraft, Melvin PFaulk,
and Sully Nontgomery, in the full and just sum of Two Hundred
and Pifty Dollars ($250.00) to be pald to the sald Coke R.
Stevenson, Tom L, Tyson, Vann M. Fennedy, Paul H, Browm, Clarence
0. Kraft, Melvin Faulk, and Sully Montgomery, their successors,
sxscutors, administrators, and asalgns; to which payment, well
and truly to be made, we bind curselves, our heirs, exscutors,
and adninistrators, Jjeintly and severally, by these presents.



Executed and dated this 23rd day of Septexber, le4d8.

Whereas, on September 22, 1s48, in an actlion pending
in the Unlited States District Court for the Northern Diatrict
of Texas, Fort Worth Div!sion, by Coke R. Stevenson as Flain-
tiff, and Toa L, Tyson, Vann M. Kennedy, Lyndon B. Johnson,
Paul H, Brown, Clarence(., Fraft, Melvim Faulk, and Sully Mont-
gomery as Defendants, and V. E. Striegler, Frank Shelley, and
G. E. Stevenson as Intervencrs, a Judgment granting a temporary
injunction was rendered against the said Tom L. Tyson, Vann M.
Kennedy, Lynden B, Johnson, Faul H, Brown, Clarence (. Kraflt,
Melvin Faulk, and Sully Montgomery as Defendants, and V. E.
Striegler, Frank Shelley, and C., N, Stevenson as Intervenors,
and the said Lyndon B, Jolmson, Defendant, and the Intervenors,
above named, baving filed a notice of appeal from such Judgment .
to the United States Ciroult Court of Appeals for the Fifth
Circult;

Now, the condition of this obligation 1s such that if the
saild Lyndon B. Jormson, Defendant, and the Intervenors above
nased shall prosecute thelr appeal Sto effect and shall pay
oosts if the appeal is dismissed or the Judgment affirmed, or
such Gosts as the sald Circuit Court of Appeals may award
against the sald Lyndon B. Johnson, Defendant, and the Inter-
venors above named, If the Judgment is modifled, or in any
other event, than this obligation to be wvold} otherwise to re-
waln in full force and elfect. '

"LYNDON B, JOHNSON, DEFERDANT

V. E. STRIEGLER, County Judge,
Blanoo County, Texas

FRANK SEELLEY, Sheriff, Blanco
County, Texas

¢. H, 8T ", ﬂnun‘la' chl‘kl
Blanso County, Texas

. By,
~ Thelr Attorney of Hecord
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SURBTIES

Piled and approved this 23rd day of Septesber, 1948,

Tlerk, United States District Court



Law SFFICER

RAYMOND £, BUEK Bucock &# Harris

AT M HARNE SO A CRA L I TA RO ANT B UL N

EATRMOHD E.BUTH 0 Forr Wortn 2, TEXAas

September 23, 1948

Mr. Everett Looney
¢/o Looney & Clark
Attorneys at Law
Brown Bullding
Austin, Texas

Dear Mr. Looney:

Coke R. Stevenson v. Tom L. Tyson, et al.
Clvy Ow

Enclosed herewith we hand you two coples
of the transcript of all pleadings 1n the captioned
case which are 1ln addition to the three certified
coples required to be filed with the Cirecuit Court.

One of these coples is for Mr. Johnson's
counsel's own use, and the other is the clerk's
own copy which we have withdrawn upon our personal
guarantee that the same will be returned in good
conditlion upon demand.

Will you please take pains to see that
the clerk's copy is carefully preserved.

Yours very truly,

BUCK & HARRIS

By: -{MWA/%‘-UL/

HNH:vb

Enc.



TO: Mr. Looney
FROM: R. Dean Moorhead

RE: 3tevenson v, Tyson, et al.

I take it that our objective remains that which we previously
discussed, to-wit, an exposition of authority for the purpose of ac-
quainting you with same as a predicate for your argument rather than
the preparation of any formal brief. In making such an exposition, I
shall not include the material included in Judge Allred's memorandum
(vhich is quite complete), but shall merely refer to same,

)

The Federal Courts as Courts of
Limited Jurisdictlion

At the outset of any consideration of jurisdiction in the instant

case, attention 1s properly paid to the elementary proposition that the
federal courts are courts of special or limited jurisdiction which have
no Jjurisdiction except that conferred by the constitution and laws of
the United States. Contrariwvise, such courts do not possess the inher-
ent powers of courts existing by prescription or by common law. These
propositions doubtless do not require citation of authority, but if you
desire such citations you will find them on pages 4 and 5 of Judge
Allred's memorandum,

Hence, even if 1t might be said that the pover to hear an elec-
tion contest is an inherent powver normally poasessed by & court, such
statement would not hold true with respect to a federal court unless
and until some statute or constituticnal provision can be demonstrated
wvhich expressly, cor by necessary implication, confers this power upon
the federal courts.



II.

The Power to Hear Election Contests is
not an Inherent Power

Moreover, the authorities are unanimcus in holding that the

power to hear election contests is not an inherent power even with
respect to courts of general and unlimited Jurisdiction. It is ele-
mentary that courts are lpherently empowered only to act with respect
to "judicial matters.” An election contest presents a "political
question" rather than a judicial matter. The importance of this dis-
tinction is well shown by past decisions in this 8tate. Prior to
1891 the Texas Constitution did not expressly authorize the Texas
courts to determine election contests. Notwithstanding this fact,
the legislature passed statutes which purported to authorize the dis-

trict courts to determine such contests. In 0Odell v, Wharton, 87 Tex.

173, the Supreme Court held these stetutes unconstitutional as author-
izing the courts to deal with political rather than Jjudiclal matters,
and it was not until the Texas Constitution was amended in 1891 that
the Texas courts were authorized to deal with such contests,

It is because of the fact that an election conteat presents a
political guestion rather than & judiclal one-that the c?urts have
uniformly held that the power to hear such contests is not ipherent,
even ip a court of unlimited jurisdiction, and have required authoriza-
tion by the constitution or by statutes before any particular court can
be said to have such power. The authorities cited on pages 1 to 4 of
Judge Allred's memorandum present a summary of these holdings. In ad-
dition to those authorities, the following statement is made in
83 ¢c. J. 8. pp. 645-646:



"Election officers will not be enjoined from giving a

certificate of election to the successful candidate, and

the fact that there was fraud in the election sufficient

to vitlate 1t, orthat the election was held under a vold

statute, does not affect the operation of the rule. The

right to hold office cannot be tried io a suit to enjoin

certification of an electicn, the remedy being by quo

warranto."
Only decisions of state courts are cited in support of the above. I
have read them and they contain nothing other than the above principle
which would appear to warrant citing them individually herein.

Thus, at the very beginning of any conslderation of this matter
ve are confronted with a situation in which (a) because of its limited
Jurisdiction a federal court cannct hear this case unless some statute
or constitutional provision authorizes 1t to do so, either expressly
or by necessary implication, and (b) since the sult is couched in
terms of an election contest, no court--federal or otherwise--could
hear it in the absence of some such authorization.

III.

The Statutes Involved

The following two statutes would appear to be the only possible
ones to which the plaintiff might point as sustaining jurisdiction
over this type of case in this type of court:

B U.8.C.A., sec. 43

"Every person who, under color of any statute, ordinance,
regulation, custom, or usage, of any State or Territory,
subjects, or causes to be subjected, any citizen of the
United States or other person within the jurisdiction there-
of to the deprivation of any rights, privileges, or immuni-
tles secured by the Constitution and laws, shall be liable
to the party injured in an action at law, sult in equity,

or other proper proceeding for redress.”



If the plaintiff herein has in any way been injured, such in-
Jury, under his complaint, has resulted from acts committed by un-
named persons in Zapata and Jim Wells Counties. Even if we assume
that such unnamed persons &cted under color of a statute, etc. of this
State, and even if we further assume that the right to be a candidate
for nomination to the office of United States Senator is a privilege
secured by the Constituticn, nevertheless it appears patent that the
above statute does not confer jurisdiction with respect to the partles
defendant named in this suit, If the acts alleged by plaintiff ac-
tually did occur in Zapata and Jim Wells Counties, the foregoing stat-
ute perhaps would be sufficient to confer Jjuriesdiction with respect to
the persons alleged to have committed such acts. Certainly, however,
the statute in no wvay confers such jurisdiction against defendants such
as those named herein who are in no way connected with the acts which
allegedly occurred in Zapata and Jim Wells Counties and who are not al-
leged to have participated in such acts.
28 U.5.C.A. sec. 1343
The first two subdivisions of this statute deal with actions
for damages and, hence, can in no way be pertinent here. The third
subdivision reads as follows:
"The district courts shall have original jurisdiction of
any c¢lvil action authorized by lav to be commenced by any
parlonalru redress the deprivation, under color of any
State law, statute, ordinance, regulation, custom
or usage, of any right, privilege cor immunity se-
cured by the Constitution of the United 3tates or
by any Act of Congress providing for equal rights

of citizens or of all persons within the juris-
diction of the United States,'"



Here agalin, the observations made in the preceding portion of
this discussion would appear pertinent. The statute permits an action
to "redress the deprivation” of a right or privilege secured by the
Constitution. Even if it be assumed that plaintiff has been deprived
of such a right or privilege under color of a law, etc. of this State,
a court would appear to have jurisdiction only of an action for re-
dress directed at the person or persons who allegedly accomplished
the deprivation. No such person or persons is made & party defend-
ant herein.

The inapplicability of this statute 1s further illustrated by
the decisions below.

B ———

Judge Allred's memorandum, on page 7 thereof, deals with the
contention that Section 1344 of Title 28 by inference and necessary

implication negatives jurisdiction over a case such as this,

-



IV.
Decialons

(a) Virtually all of the opinion in Keogh v. Horner, 8 F.

Supp. 933, 18 set forth on pages 5 and 6 of Judge Allred's memoran-
dum. Apart from the language in the case, I think it is important
to note that there--as in the case at bar--the relief was sought
against a party vho did not accomplish wvhatever deprivation of right
there was, The plaintiff claimed that the electiocn of a Congressman
was vold because the legislature had faliled to re-district the State
in conformance with the mandate contalined in the Federal Constitution.
If the fallure to re-district did deprive the plaintiff of a federal
right, such deprivation. occurred through an omission of the legisla-
ture. Yet the Governor--a person who was not a party to any depriva-
tion and who had only & ministerial duty to perform--was the party
defendant in the sult,

In the case at bar, Paul Brown has only & ministerial duty to
perform and he was not a party to any alleged deprivation. These
facts, together with the language of the case, appear to me to afford
strong basis for argulng !n support of your contentlons.

(b) In Saunders v. Wilkins (CCA, 4th, 1945), another re-

districting case was presented in connection with a Congressicnal race.
The suit was a sult for damages, based upon 8 U.8.C.A. sec. 43, against
the BSecretary of State for fallure to certify the name of the plalntiff
for a place on the general election ballot, It was based upon alle-
gations that Congress and the State Legislature had failed to re-
district properly and, hence, that the CGngranqmnn from Virginis had

to be chosen as Congressman-at-large rather than by districts, and

=



that the plaintiff should have been certified to run for such office.
The Court held that no jurisdiction resided in the federal courts with
respect to such an action, stating:

"We think that this contention presents a guestion political

branch of the governmest and 1s not justiciablect e
lathihg else in the opinion appears to be worth quoting.

(¢) Anthony v. Burrow, 129 Fed. 783, was yet another re-
districting case, decided by & Kansas Federal Circult Court in 1904,
The plaintiff brought the sult against the Kansas Secretary of State,
Auditor and Attorney General, comprising a statutory electlion board,
to enjoin them from certifying Charles Curtis as the Republican nominee
for Congress and to direct the Secretary of 3tate to certify the name
of the opposing candidate. Observing that "the right to become the
nominee of a political party for & public office, vhether natiocnal or
state, and as such nominee to receive the votes of the qualified elec-
tors voting to fill such office, is a purely pﬁliticul right as contra-
distinguished from a civlil or property right," the Court held that it
vas without jurisdiction either to restrain the election board or to
compel certification by the Secretary of State,

V.

No Court, Bither State or Federal, Has Jurisdiction
over the Matters Involved Herein

The matter herelnafter set forth refers to the same question
discussed on pages 6a and 6b of Judge Allred's memorandum. You will
recall that the Judge was doubtful whether this material should be pre-
sented to the Court. I don't knowv all of the ins and outs of a poliey

decision such as this, but purely as a matter of law it seems to me

_"r-



that the decisions hereunder are the strongest cnes in your favor.
The annotation in 107 A.L.R. 206 gives a hoat of decisions holding
that wvhen an election to Congress is involved, no court can hear an
election contest with respect thereto and the legality of the elec-
tion 1s a matter solely cognizable by the Congress,

You will note that the Keogh case expounds this proposition.
In addition, note the following cases:

In Smith v. Polk, 19 N. E. (24) 281 (Ohio, 1939), an election

contest was brought under the regular Ohlc statutes in connection with
a Congressional office, with the allegations being that the votes cer-
tified from Plke County were tainted with fraud. The language of the
Ohic statutes was sufficiently broad to permit a contest with respect
to an office of Congressman, as well as a contest with respect to
ordinary State offices., The Court held that, potwithstanding the lan-
guage of the contést statutes, no contest could be entertained, since:

"When a member of Congress 1s elected in the various states

the Congress has the right to decide not only his qualifica-

§iﬂﬂiﬁET3 also whether he has been legally and rightfully

To the same effect is Burchell v. State Board, 68 8. W, (2d)
427 (Ky. 193%).

In Opinion Rendered to Governor, 12 Fla, 686, the Governor
asked the Florida Supreme Court for en advisory opinion as to whether

or not a certaln person had legally been elected United States Sepator,
In response, the Court said that:
“The powver of Congress in this respect belng supreme and

exclusive, the courts have no jurisdiction to determine
the legality of an election of & member of Congress.”



In State ex rel. McCue v, Blaisdell, 118 N. W. 141 (N. D.),

it was contended that a primary law of North Dakota by which a certain
person wvas nomipnated for the position of United States Senator con-
travened the Federal Constitution. In discussing this matter, the

Court stated:

“Conceding, for the sake of argument, that the provisions
of this primary lawv contravene the provisions of the Fed-
eral Constitution relating to the electiom of United

S3tates Benators, it by no means follows that this relator
can raise the question, or that this court has jurisdiction
to pass upon 1t. The PFederal Constitution provides by Sec-
tion 5, Article 1, that 'each house shall be the judge of
the elections, returns and qualifications of its own mem-
bers.' Manifestly, therefore, the question whether a
Senator has been elected in the constitutional way is not

a judicial question for the courts to determine, but rests
entirely with the United States Senate. If this court
should decide that the provisions of the statute in ques-
tion are constitutional, such decision would in no manner
be controlling, and the senate could say that a person
elected by our legislature at the coming session was not
legally elected, and could refuse him a seat. The ques-
tion is a Pederal one exclusively, and the tribunmal to de-
termine the same 1s designated in the Pederal Constitution
to be the United States Senate."

More than a dozen declsions to approximately this same effect are set
forth in the annotation set forth ebove. In addition to the citations
therein and to the cases summarized above, attention might alsoc be di-
rected to the decision of the United States Court of Appeals for the
District of Columbia in Sevilla v, Ellzalde, 112 F. (2d) 29, wherein

the Court held that it hed no jurisdiction to enterain a contest with
respect to the qualifications of the delegate to Congress from the
Philippines, since such jurisdiction was held exclusively by Congress,



“I
This Proceedlng is Moot

It 1s settled in this S3tate that an election contest becomes
moot, and that an injunction preserving the jurisdiction of the
court over such contest falls, whenever the time is such that the
case cannot be tried and settled in time to permit substantial com-
pliance with the election statutes. Sterling v. Ferguson, 53 8. W.
(2d4) 753. In discussing this matter, the Court stated in the case

last cited:
"So, in the very nature of things, an injunction, the
effect of vhich 18 to prevent the certification of Mrs.
Ferguson's pame after the time arrives when it must be
certified, in order to be posted and placed on the bal-
lot as provided by law, not only does not preserve the
subject-matter, but destroys the right of the certified
nominee and grants no right of value to the contestant,

Such an injunetion no court has Eovnr to lssue, except
after final trial on the merits.

The federal courts quite naturally recognize the general
principles relative to mootness, but no decision has been found in
which they have recognized such principles in conmnection with an
election contest--a fact vhich doubtless is attributable to the fact
that no decision has been found wherein a federal court entertained
an election contest, However, it would appear that the prineciple of
mootness with respect to electlon contests should be as applicable
to a federal court as to a state cne. If this be true, attention
might be paid to the recent decision of the Texas Supreme Court In
Polk v. Davidson, 196 8, W. (2d4) 632.

In the case last cited the general election was to occur on
November 5 (this year 1t occurs on November 2). The name of Polk,
the certified candidate, had already been posted for 10 days when

=10-
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the election contest i;l filed, so the necessity for that 10 day
period wvas removed. The trial of the contest started on September
21--the same day that this cause is being heard--and continued
throughout the remainder of September and into October. On October
3, Polk sought original mandamus from the Supreme Court to compel the
district court to dismiss the contest as moot. The Supreme Court
granted such relief, observing that absentee voting had to start on
October 16 and that the remaining time was necessary for the prepara-
tion and printing of the ballot. In the present case, absentee vot-
ing will start on October 13. In addition, the various county clerks
throughout the State have to post the names to. appear on the ballot
for ten days before the ballots are printed. Even omitting the inter-
val vhich, as a practical matter, will have to occur between posting
and printing, October 3 is the deadline for the posting and hence the
certifications must be in the hands of the clerks by October 2. The
time interval here 1s even shorter than in the Folk case, and a State
election rather than a county one is involved. Under the Polk case,
it appears certain that if an election contest were initlated in the
State courts, it would be declared moot. Upon a parity of reasoning,

the present contesat should also be held moot.

In the above summary I have only tried to hit the high spots,
and I have omitted dozens of decisions which perhaps have some slight
relevance and would be included in a brief on this question, but which
could not be used in oral argument and which would require much
exposition to make plain their relevance. I have done this both

=11~



because I understand you only vant a general picture, rather than the
mipute detalls, and also becaunse I understand that Luther Jones has
prepared a detailed brief on the matter, with such briefs perhaps also
being prepared by John Cofer and Judge Allred.

R e s = e

VII.

Decisions Which Possibly are Adverse
(a) The case of Chapman v. King, 154 F, (2d) 460, I assume,

is the Georgia case about which I have heard discussion. It doesn't
particularly perturb me. A negro sued the members of a County Demo-
cratic committee for damages under 8 U.S.C.A. sec. 43, alleging that
he had been deprived of his right to vote in viclation of his rights
under the Federal Constitution, and particularly under the Fifteenth
Amendment thereto. The Court gave him damages insofar as the depri-
vation affected his right to vote for Congressmen. In that case, the
negro clearly had a right to vote under the Fifteenth Amendment. In
this case, there is no right under that amendment, and, 1f any rights
exist, they are rights under Sections 2, § and 19 of Article I of the
Federal Constitution (pertaining to the election of Congressmen). In
that case, it was the voter who was caliming that he had been denled
a right. In this case it is the unsuccessful candidate. Fossibly a
disfranchised ciltizen, white or black, in Zapata or Jim Wells Counties
might sue the election offlicials clalming to have been deprived of a
right under Sections 2, 4 and 19 of Article I, or the Fifteenth Amend-
ment in the case of the negro, and cbtain damages. 3Such a situation
would be far different from one in vhich the defeated candidate is

-12-



the plaintiff and persons who inflicted no injury upon him are the
defendants. This distinction was alluded to and discussed by the
Court in Anthony v. Burrow, supra, 129 Fed. 783. It will be recalled
that in that case the defeated candidate was also attempting to take

action against executive officers charged with a ministerial duty,
rather than against those who allegedly injured him. In support of
his contentions, he cited a decision such as the one under discussion
in which a voter was awarded damages from those interfering with his
right to vote, and he cited another decision such as the Classic case,
infra, in vhich criminal penalties were inflicted upon one who wrong-
fully denied ancther the right to vote., The Court there pointed out
that to say that a person may, under federal law, collect damages from
the one vho denled him the right to vote, and that the United 3tates
may, under federal law, punish the malefactor, ls to state propositions
which are quite different than tc say that a federal court, at the be-
hest of a defeated candidate, may enjoin a Btate official from per-
forming & ministerial duty in connection with an election.

(b) Much of what is said above is alsc applicable to U, 8. ¥.
Classic, 61 8, Ct. 1031. There the Court held that the right to vote
in a primary election conducted to select a Congressman is a right un-
der the Federal Constitution, and that a deprivation of such right can
be redressed by sult for damages. FPresumably, if an alteration of
ballots in Zapata or Jim Wells Counties could be shown, the case af-
fords ample authority for the federal government to punish the persons
accomplishing such alteration. However, it would appear to be an en-
tirely different matter to say that the case is authority for the

_13_



proposition that there exists a federal right on the part of a can-
didate and that such right may be redressed by having a federal court
recount the ballots and certify the victor. The redistricting cases
would appear to be pertinent here. In all of those cases (except the
Keogh case where the matter was not mentioned), the courts recognized
that a voter wrongfully denied a vote could collect damages and that
the courts could punish the wrongdoer, but the courts pointed out that
the matter of attempting to redistrict a state is a matter wvhich they
have neither the power nor the facilities to perform. Similarly, in
a case such as the present one, we can recognize the damage and the
eriminal cases, but such recognition by no means establishes the fact
that the federal courts have either the power or the facilitiea to per-
form, 3imilarly, in a case such as the present one, we can recognize
the damage and the criminal cases, but such recogniticn by no means
establishes the fact that the federal courts have either the power or
the facilities to canvass the votes.

Admittedly, the case establishes a federal right to vote in a
primary for a Coogressional office. Perhaps by necessary implication
the case alsc establishes the fact that it is a federal right for a
candidste at such a primary to have the votes fairly and honestly
counted. However, L1f the latter is a right 1t would appear to be a
right vithout wmeans of redress other than through a sult for damages
or by criminal action, for those are the only two means of redress
vhich the Congress has provided. With the authority being to the ef-
fect that only the Houses of Congress may inquire intoe the legality of



Congressional elections, it would appear to be highly improbable that
the "redress" referred to in 28 U.S.C.A. sec. 1343 is redress other
than by damages or by criminal action.

(¢) In Joymer v. Browning, 30 F. Supp. 512, the federal court
granted an injunction against the governor to prevent his calling out

the militia in connection with the election. The Court held that the
right to vote in a primary election involving the office of United
States Senator is a federal right, and that by virtue of the old

28 U.8.C.A, sec. 41(11)--one of the predecessors of the present section
1343--1t possessed the right to prevent a threatened deprivation of
this right by use of an injunction. This decision worries me more
than any of the others, PFor example, it shoots holes in the theory,
expressed above, that "redress" may include only damages or criminal
action, My thoughts wvith reference to distinguishing the case from
the situation at bar are these: (1) The suit was directly against the
threatened malefactor--the very person who allegedly would accomplish
the deprivation of right. The present suit is not. (2) The redress
in that suit was preventive in pature, and, as the court clearly pos-
sessed jurisdliction to grant damages if an actual deprivation cc-
curred, so might it well possess jurisdiction to use the remedy of in-
junetion to prevent such a deprivation. In the instant case, the re-
dress sought 1s an inquiry intc the legality of the election--an
inquiry exclusively within the power of the Houses of Congress.

(3) In that case, the State officer was enjoined from doing an act
vhich the Court held to be outside of his authority. In the case at
bar, the State officer is being enjoined from the performance of a
ministerial act which clearly is enjoined upon him by law.
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MEMORANDUY BRI

Tyeon or Kennedy, in appearing, in response to the show
cause order should not make personal appearances and should not answer
on the merits since they have not been served with process,

The facts alleged can probably better be recited in different
language by those familiar with the facts, The attached is simply a
suggested form which follows Fora 218 Federal Frocedural Foras by
Holtsoff & Comier.

It might be well to make a specifiec affidavit attached as

Exhibit A by Tyson and Kennedy pather than to have them simply swear
to the answer and motlon as a whole,

A further memorandum will be forthecoming on the jurisdietion
of the cowrt in general.

Any special answer desired setting up that the particular de-
fendant has no interest in the outocomne of the case, and ete, can be

added as a numbered paragraph but should be made expressiy gubject to
he to on lack .

The pleading muet be filed in duplicate with the Federal
Distriect Court. OCopies should be availablke for adverse counsel and
delivered to them on Monday, if possible.



IN THE DISTRICT COURT OF THE UNITED STATES
FOR THE NCRTHESN DISTRICT OF TEXAS
FORT WORTH DIVISIOR

COXE R, STEVERSON,
PLAINTIFF

TOM L. TYSON
VANN M. KENNEDY and
LYNDON B, JOHNSOM

R T

BSHER 10 Sk
OTION TC DISKISS

Defendant Tom L. Tyson, who has personal notice of the show
cause order issued by this Honorable Court om September 15, 1948,
but who has not been served with any character of process, appearing
only in response to the informal notice to him of the issuance of the
temporary restraining order and the show cause order sntered herein
on SJeptenber 15, 1948, moves the Court as follows:

1.

Te dismiss this actlon as to this defendant on the ground
that it is wholly moot as to plaintiff and this defendsnt by reason
of the followlngs:

Ae shown by the complaint, this defendant was joined as a
party hereteo because of his service as Chairman of the Domocratic
State Convention held at Fort Worth, Texas, on September 14, 1948,



which conventlion was required by law to canvass the returns certifisd
by the County Chairmen of the various countiss i.n:!'l::u and issus to
the suscessful candidate a certificate of nomination by certifying
same to the Secretary of State of the State of Texas., At said con~
ventlon, the State Democratic Party performed its statutory duties
end adjourned at oMo on September _____, 1948. Frior
to adjouwrnment, this defendart exscuted a eertificate of nomination

of Honorable Lyndon B, Jolmson as the Demooratic candidate and nominee

of such party and said convention to the office of United States
Senator and certified the said Lyndon B. Johnson as such candidate

to the Seerctary of State as recuired by law, along with the other
candidates named by such party at such convention for all other State
offices; and at the same time the Secretary of sald convention, the
defendant, Vann M, Kemnedy, joined in such aertificste and transmitted
same to the Secretary of State by delivering same for transmission te
the Secretary of State. Sald certificate was so filed, as this de-
fendant is informed, with the Secretary of State at 11129 A.M,; on

Elpt-ihur 15; J.M.

This defendant did not know of the agtlon of this Honorable
Court in issuing the restraining order at 6:25 AM, on the morning of
September 15, 1948, until in the afternocon of Heptember 15, 1948,
about 4 o'clock, when he reached his home in Corsicama, Navarre County,
Texas, when he was informed of such action, In any event; this de-
fendant had already completed his official and statutory actions in
connestion with the lssuance of such certificate and se Chalrman of
tha: Democratic State Convention long before the issuance of the
temporary restraining order by this Homorable Court. This cause is,
therefore, moot so far ae plaintiff and this defendant are concerned
and no realief can be granted against this defendant.



II.

To dismise the action because the complaint falls to state
nmwtmuﬁmmmmm#mhmm.

THE STATS OF TEXAS
COUNTY OF

BEFORE ME, the undersigned authority, on this day personally
appeared TOM L. TYSON, who being by me first duly sworn states upon
oath: I am one of the defendarts in Lhe above cause and have read over
the foregoing pleading; I am familiar with the facte alleged therein
and same are troa,

“Hmmhln&mhmmiuiﬂl day of September,
As Ds 1948,

Notary Fublic in and sor
County, Texas,




Plaintlff's prayor 1s for a peresglory order restraining the
defendants Tyson, Xemnedy, Brown snd County Officials from iwsuing
sald oertificate or certifying sald Lynden N, Jehnson as a candidete;
and that upon trial oun the merite plalmiff have judgrment permanently
anjoining the issuance of & sertificate of nomimation and, if ono s
bean lssued, cantelling and anmulling any certifications so made;
for Jjudgmont declaring plaintiff received salid momination for United
States Senstor, and ete,

This action is, therefore, an election contost,

The United States District Court has no Jurisdiction over
an olection conteut. The genoral rule is stated in 29 C.J.5. 247,
ppe 355-52, an followay

"Ses. 247. STATUTURY ROEDILS

As In genaral
b. Exclusivensss of remady

os In General

Under statutes providing for alection contests, the
right, as well a8 the procedure to be followed, is purdy
statubory, aml strict compliases with the statute is
necessary, The statutes are to be construed to effect
tho intention of the leglslatura,

Undar constitutional er statutory proviailons in
most, Lif nob all, jurisdictiona provision hes been

-hm#hnm It is 'In-
der thess pr na that t to

elestion exists ndmulﬂn;rdiltunﬂ'm
statute must bring himself

within the
tersa, The procedure is purs and
the statibe must be sbrig ] a s = ®
The procceding the courtas
are limited in thedir sub)ects
a8 are s The remedy is



And again from 29 C.J.5, U8 pp. 359-360, as follows:

RESEDY IN BQUITY

"See. 248.

Phe

g
g . g
TR TR T HH H
mmmmw mmm i hm_ w _M“._ :
TR M “NM*¢. m ; m mmm“uw m
MMMMM m“m ummn.@n@mwm w m.ummnuzxm ﬂﬂm M
it m@_@ i il |
M uu mu m..
m“_m.mmm “mmuhm.nmm wm mwmmmm Mmmmww m w

JURLIDICTICON

"Sec, 253,

The detersdnation of eleotion combests Lle Judicdal only
whan and to the extont authorised by the statute; and

jurisdictions determdne what tribunal shall entertain the

proceedings, and only such btribunal may do so.

the constitutional and statutory proviaslons in the werlous



As stated sugra dJeg, 24T, eleotion contosts are purely
and the e¢o.rts have no power Lo
alection contools, the eradnation of

such corbests bedng a Judielal funetion only when
and to the extent that thedstermination is suthor-
imed by + Constitutional or statutory provi-
aions in various Jurisdictions detersine what
court shall entertaln the proceedings, uﬁul:r
the court or board authorised by the

urisdiction to hear an election
LILHJM.JM‘ {-l-ﬂ#-'}h

Again, we muote from 18 Am, Jur,, See, 272, pp. 359-360:

iSec, 272, ACTION IN BLUITY, = It is a firmly
m.mmmmmahmmdm

beocause of any defect in hie slection," (underecoring supplied)
Agaln, from 18 Am, Jur., Se0. 275, p. 3614
"Sec, 275. NATULE, = Anielection cortest is mot an

ﬂiﬂﬂhﬂﬂlﬂﬂhiﬂh,h‘lhlm
supplied)

Again, from 18 Am. Jur, See, 284, p. 365t

o e - I‘ L

Hﬂ' from 18 Am. Jur, S=a, ﬂi. Pirs 36"'3‘“1

"Sea, 285, COUETS., - The general rule io firmly
establinhed that the judieisl department of the government



has po right to interfere with or attemt to control a cit-
ﬂmmurmmmﬁﬂm;mh

igen

tion conferred b

The hesring of an ﬂm m"
soe

b |

as dlotinguished from a pﬂlr,lndi.n

gtions statutoes at this
funetion wpon sourts have been unsonstitutionai, Many
state Constitutions suthorize the legislature to eonfer upon

'_"__" I ._"l ﬁl"'__.‘:'_"_'_"'l"'r"."’_
Then, froa 54 An., Jur., Sec. 10,, p. 671

“Seo, 10, CHARACTER OF JURISDICTION; LIMITED,
m:-wﬂn-tdm-lmlnm z
They do not possess, however, the powers
axisting by preseription or by common law,
mnﬁhrﬂnmﬂ-,“mtﬂhﬂlﬂlﬁm

» and exerclise 5 distinet and independent jurisdietion
mmtmuwtumm. The Federal courts
mﬂhﬁiﬂ”lj“ﬂiﬁ“m“#ﬂ

: dotion !.nthlulﬂltt-wm

I Ihlﬂth_ are wanting, t.I- court cannot proceed,
(underscoring

Jurisdiction,
even with the consent of the parties. « « + "
supplied)

Federal Courts are courts of limited jurisdiction.

We quota from Cyclopedia of Federsl Procedurs, Vol. 1, See.

L}
62, pp. 115=115, sa followa:

"Seg, 62, FEDEIAL COURTS AS OF "LIMITED® JURLSDICTI M.

In view of what has bean said in preceding sectlons, there
can be no questios but that the lower federal ocourts are all
courts of Jurisdiction, h-mndﬂl




o statute can be cited which gives to thw Federal courts
mmurt;tqﬂmmmﬂhhthMmh
eloction matters,

Indeed, the scontrary will be shown hereafter,

That the court does not have jurisdiction ls eonelusive from
the cese of Keogh v, Horner (1934 0.C., I,), 8 Fed, Suwp, 933, In
that case & writ of probdbdtion er injuncti-n was requested against
Governor Horner of Illinols to restrain his from iseulng certificstes
of election to thooe who wers ostensibly elected to Congress, It was
clafised that the election was 1llegal and vold because of the fallure
of the Illinols Genersl Assusbly to redistriot the State in cosplisnce
with the United States statute. The Court says:

"No cases are ocited by petitiomer, and after a

and 1t sesns that petitioner rellies upon these neager
authorities, The fallacy of this position 1s twofold:

i
;
;
E
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:
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the reapective Houses of Congress by the Cormtitutlon of
the United States, If the Governor, seting judielially,
cun determine those elected as membors of Congress are

to be dended a certificate of election on accounmt of the
character of the districts fro= which they were slected,
or because of the fallure of the Gonerul Assenmbly to re-
distriet the state, it would be Just as ressonsble to con-
clude that he has ths muthority and duty to detormine any
other question eonterning the of thelr electlon,

The foregoing case is cquoted with approvel and followed by the
United States Court of Appeals in Sgvilla v, Sliselde, 112 F, (2) 30, 38,
involving the right of the court to inguirs into the qualificaticns of
the resident commissionsr of the commonwealth of Lhe Philippline Islands
to the United States, The Court saye, page 32:

"Gourts have mo jurlsdiotlon to decide politieal
questlons,”



215 faslusive Jurisdiction to try alection contests duvolving

_I!lﬂ.t-ﬂihbu sena bor or CoONgressman,

It is extresely doubbful whether any coupt has jurisdietion
to try an electlion eontest involving a United Otates sensior, Indeed,
the welght of suthority 1f not all subhority is to the effect that the
United Statoes Semate and the Natlonal House of Represantatives alone
have jurisdiction to try slection eontests invalving thoss offices,

Article I, Section 5 of the Constitutlon of Lhe United Stat:a
provides that “each House shall be the judge of the elsotions, returns,
and qualifications of its own mmuburs,” In 107 AJL.R. 206, the following
atatesont 1s mdes

"It is well settled that this eonstitutes

of tho slestion and qualifloations of 1%e tum msssers

and deprives the courts of jurisdiction to detersdne
thes: matters,”

This authority cites Barey v, United States, 279 U.S. 597, 73 k. Bd.
867, 49 8. Gb. 452, and Ksogh v, lomer, 8 Ped, Sup, 933, Mwserous
othor cases from Florida, Kemtusky, Michigan, Mimnesota, New Hampshire,
Mow York, North Dakota, Oregon and West Virginds are cited,

Likewiss, in 54 Am, Jur, Sec, 17, page 534, the following

statesnt ls sadai

"Sec, 17, DETRIVINATION OF ELECTION AND JUALIFICATEICN
OF vguBiis, - While the Constitution preseribes certain
requireserts as to age, eitisenship, and recidenee, in order
to be aligible to be seated as a meuber of Congress, Article
1, 8ec. 5 thareol, providing that "each House shall be the
Judgn of the elections, returne, mnd gualiflcations of ita
omn agubers,' constitutes each house of ﬁ$
ﬁ%thﬂﬂhmﬂqﬂﬂlﬁh lie
oum ves the courts of jurlsdietion to determine
thoss matters. It is within the discretion of the Jenmte whether
to seat one who presents hisself claiming rights of mambership,
m-mu_dmwﬂ“u—m
of his ﬂ.ﬂﬂ.u. Mh-rlinurnrlwuﬂhnb_
sobed in the constitutional way 4s not a
to determine, but is a matter resting
-wmm#mﬂrnum“qh....'

(underscoring supplied)

l.



While the Taxse statube, Article JL4T, gives a right te con-
test for "State office” and presusplively this would afford a statubory
right of contest, yet there ls soms doubb as to the validity of the
State jrovedurs in vlew of the provialen of the United States Constitubion
eited above and the deelslons thereunder, Noreover, it has bean held by
the Galveston Court of Federal Appeals in Lane v, Nolemors, 169 8., 1073,
that a congresaman at iarge was not a State officer; and that the office
of congresssan is not & "State offles"., Iikewlss, in State ex rel
Corroll v, Pecker, (Mo.) 45 5.8, (2) 533-36, a wesber of Congress was
held not So be a State officer but u United Stated officer. So, the
provision for ocontest of tho State office in the 3tate statube ovuld
vary sasily be constrwd us not subhorising a contest for the office of
United States Senator,



Contlusive of the point that the United States Distriet Court
doss not have jurlediction of this muit, it is the provision of 28
U,5,C. 1344 (28 U,5,C,A, 41) (15), reading as follows:

“See, 1344, ELECTION DISPUTS

The distriet courts ahall have eriginal juris-
diction of emy ecivlil action to resover possesasion of

any offlice, that of elector of President or
Vice Presi ’ dtatss Bopresentotive
in or delegate to Congress, or of a state

The jurisdietion under this seetion shnll extend
Hfuuhﬁmmrwﬂmm

:;m.umtuma umnmz

States to yote in all tho States,” (undarscoring supplied)

Prem the forsgoeing, it will be cbserved that jurisdiction in
elaction disputes Lo expressly denled to the United States courte
in the case of a United Otates Semtor, Purther, that the jurisdietion
granted 1s conflned to thowe cases where the sole questlon erlses out
of the dordal of the right to yobe on uwecount of rege, colar or previous
condition of servitude.



IN THE DISTRICT OOURT OF THE UNITED STATES
FOR THE RORTHERN DISTRICT OF TEXAS
FORT WORTH DIVISION

COKE R. JTEVENSON,
PLAINTIFF,
V3.

TOM L. TYSON
VAN M, KINNEDY
LYNDON B, JORNSON
PAUL H. BROWN
CLARDICE 0, ERAFT OIVIL KO. 1640
MELYIN PAVK, and
EPRIDANTS,

7.5 mnn
FRANK SHELLXY
., STEVENSON,

=Jjj'u_'_:_r h .. IC

On the Elst day of September, come on for hearing
the above entitled and numbered eause, and oame Lyndon B,
Johnson appearing in person and by attorneys for the sole
purpose of urging his Motion to Pismiss for Want of Juris-
dietion, and the court having heard argument of counsel on
sueh Motion and having considered same, is of opinion that
it should be and it is hereby accordingly overruled; to
whioh ruling the defendant Lyndeon B, Johnson then and there
in open court excepted.

Done this day of deptember, 1948, at

o'cloek .M., in open oourt,

United States NDistriot Judge



IN THE DISTRICT QOURT OF THE UNITED STATES
FOR THE NORTHERN DISTRICT OF TEXAS
PORT WORTH DIVISION

COKE R, OTEVENSON,

PLAINTIFF,
Vs,

TOM L. TYSON
TAN M, KBNNEDY
LYNDON B. JOHNSON
PAVL 1. BROWN
CLARRICE 0, KRANT CIVIL KO, 1640
MELVIN FAULE, and
SULLY MONTOOMERY,
DEFENDANTS,
V.E. OTREIGLER
FRANK

FOTESORYS JOTIoN 70 D1 rui,._Jm.h
) .‘11} TSDICTLE

On the £let day of September, ocome on for hearing
the above sntitled and numbered oause, and came Lyndon B,
Johnson appearing in person and by attorneys for the sols
purpcase of urging his Motion to Dismiss for Want of Juris-
diotion, and the oourt having hesard argument of counsel on
sush Motion and having considered same, i# of opinion that
it should be and it is hereby accordingly overruled; to
whioh ruling the defendant Lyndon 3, Johnson then and there
in open eourt execepted,

Done this _______day of September, 1948, at
—0%look __ .M., in open oourt.

United States Distriet Judge



IN THT DISTRICT QOURNT OF THE UNITED STATES
FOR THE FORTHRRN DISTRICT OF TEXAS
FORT WORTH DIVISION

COKE R, OJTEVINSON,
PLEINTIFF,
s,

TOM L. TYSON
VAN M, KBNEDY
LYNDON B, JOHNSON
PAUL M, BROWN
CLARRNOE 0, ERANT CIVIL WO. 1640
WELVIN PAVIK, and
SULLY MOMTOOMERY,
DEFRNDANTS,
Y., STRIOGLER

4] TR,

YTy Yo
U JURIGELCTL OR

On the 2lat day of Jeptamber, oconme on for hearing
ths above entitled and numbered oause, and game Lyndon B,
Johnson appearing in parson and by attorneys fer tha sole
purpose of urging his Motion to Dimmine for YWant of Juris-
dietion, and the eourt having heard argument of counsel on
such Motion and havin: considered same, 12 of opinion that
1% should be and it is hereby ascordingly overruled; %o
whioh ruling the defendant Lyndon 1B, JTohnson than and there
in open ocourt exocepted.

Done this _______day of September, 1943, at
— 0'clook ____M.; in opan ocourt,

United Jtates NDistriot Judpge



IN THE DISTRICT COURT OF THE UNITED STATES
FOR THE RORTHEAN DISTRICT OF TEXAS
FORT WORTH DIVISION

COEE R, OTEVENSON,
Plaintifr,
V3.

TOM L., TYSON
VAN M, FENVEDY
LYNDONM B, JOMNSOM
PAUL H, BROWE
CLARSNCTE 0. ERAFT CIVIL MO, 1640
MELVIF FAULK, and
BTLLY HOWTOOMENRY
Defendants
V. B. STREIGLER
PRANE SHELLEY
C. H. STEVENSON,
Interveners.

-"H_r_f'ﬂ ‘Wll{}r IL.‘IH l.f'h
JF JURLSDIGTIUN

On the 2lat day of September, oame on for hearing
the above entitled and numbered cause, and cume V, T,
Streigler, Frank Shelley, and C, H, Stevenson, appearing in
person and by attorneys for the sole purpose of urging
their Motion to Dismiss for Want of Jurisdietion, and the
oourt having heard argument of counsel on auch Motion and
having eonaidered same, 18 of opinion that it should be and
it is hereby accordingly overruled; to whioh action and
ruling Interveners then and there in open court duly exeepted.

Done this ______day of September, 1948, at
o'eloek ___ .M., in open court.

United States Distriet Judge



IN THE DISTRICT COURT OF TUE UNITED STATRI
FOR THR FORTHRRN DISTRICT OF TEXAS
FORT WORTH DIVISION

COER R, OTEVENS(N,
Plaintifse,
v,

TOM 1., TENON
TN N, EEVEDY
Lmbpon B, JORNSON
PAUL H, BROWN
CLARWCE 04 KRANY CIVIL MO, 1640
Hﬂ-m r-m, and
SULLY MOWTO0NETT
Dofend

s i 10 INTERVENER
'rf“ l”s‘.'i“' L0 TOH WART
g o URLSD TOT LU

On the Zlot day of H-pt-ﬁu-. oame on for hearing
the above entitled and numbered cause, and ceme V, I,
Streigler, Frank Cheallay, and C, i, Stevenson, appearing in
person und by attorneys for thae sola purposs of urging
their Motlion toc Diamiss for Want of Jurisdietion, and the
oourt having heard argument of eounssl on suoh Motion and
having sonsidered mame, is of opinion that it should be and
it 4a hereby secordingly overruled; to whioh aeti.on and
ruling Interveners then and thare in open eourt duly exocepted,

Done this day of Septenber, 1948, at _____
o'oloak ____.J., in open oourt.

United States Distriot Judge



COPY

June 15, 1949

Dear Senator:

I am attaching & copy of a newspaper
clipping which I think you will find interest-

ing.

I think someone should pay very care-
ful attention to two different phasea cof the
matter referred to in this clipping, the first
being whether or not the Federal Court subpoena
issued in the civil action brought against Salas
could be attacked on the grounds of jurisdictionm.
The second thing that should be carefully loocked
intos by somecne there would be the jurisdictiom
of the Federal District Court vs., the State
District Court in the issuance of their res-

pective subpoenas.

S8incerely
John Connally
Senator A. J. Wirts
Brown Puilding
Austin, Texas
Jbe 4
rlsadings

lohnann—court
Zive back to jobn



TO THE HONORABLE R, D, WRIGHT,
Judge of thd 49th Judlciel District of Texas,

WHEREAS, certain charges and insinustionz have cppeared in
the newspapers of this state and country, charging that some kind
of fraud was committed in Zapata County in conmnection with the
run-off prisary of August 28, 1943, and

WHEREAB , 1t was intimated in sald newspaper articles that the
charges were based mostly upon testimony given by certain indivi-
duals from Zapata County, and one in particular from Webb County,
and

VHEREAS, 1t was the desire of the Urand Jury for Zapats County,
under its sworn duty and obligation to investigate all criminal
matters in the County, to investigate the true facts concerning
sald purported charges:

NOW, THEREFORE, the ﬂmi.nld eitizens of Zapata County,
constituting the duly sworn and empanelled Grand Jury of the 49th
Judiclal District Court for Zapata County, February Term, A. D,
1949, respectfully report to Your Homor that a thorough, coapre-
hensive and impartisl investigation was conducted by sald Crand
Jury seeking to deteraine whether or not any fraud or viclatlons
of the Penal Code were committed by anyone in Zapata County in
connection with the run-off primary of August 28, 1948, In this
connection, thirteen witnesses were summoned to testify, and did
testify, before sald Urand Jury, including all the witnesses who
were named In eald newspaper articles as having appeared to testify
from Zapats County and one from Webb County, before a Federal Court
in connection with the charges of fraud allegedly committed in
Zapata County. Also called to testify before us were those county
of ficials and the offlcers of electlon of Zapata County, who had
any part whatsoever with the econduet of the run-off primary elee-
tion of August 28, 1948,

The evlidence adduced before said Grand Jury showed that there
was no fraud in sald election end no violatlions of the Penal Codey
on the contrary, the overvhelming evidence and testimony showed that



the electlon was conducted legally, falrly and impartially, and that
the offlcers of electlon and the offlclals of Zapata County were
exceedingly diligent and zealous in their duties, and that a falr
and orderly election was held in Zapata County on sald date of
August 28, 1948

A complete transcript of the testimony of all witnesses appear-
ing before the Grand Jury was recorded and has been made 2 part of
the files of the Grand Jury for Zapata County.

Hespectfully luhllﬁlltld.




ala,

IN THE
UNITED STATES COURT OF APPEALS
FOR THE FIFTH CIRCUIT

No. 12529

LYNDON B. JOHNSON, V. E. STREIGLER,
FRANK SHELLEY and C. H. STEVENSON,

Appellants,

Ve
COKE R. STEVENSOMN,
Appellee.

Appeal from the Distriet Court cf the United
tates for the Northern Distriet of Texas.

October 7th, 1948.

Before HUTCHESON, SIBLEY and McCORD,
Eircuit Judges.
SIBLEY, Cireuit Judge: On September 15, 1948, Appellee,
Stevenson filed this suit in the distriet court against Appcllant
Johnson and others to stop by injunetion the certifying by the
offieers cof the Demoeratic Party in Texas of the name of Johnson
as the nominee of that party for United States Semator as a result
of a Demoecratie primary election; to prevent his name as sueh boing
placed on the offieial ballots for the general election tC be held
November 2, 1948¢ and for a caneellation of sueh gertification if
made; and a deeclaration that Stevenson is the true nominee. The
Other defendants are the party officers who are charged with the
duty of eertifying; the Secretary of State to whom the certifisate
is addressed and who prepares the form of ballot; and the members
of the election board of Tarrant County, who are alleged to bc
proper representatives of all the board members in the 253 cther

counties of the state who are too numerous to be brought before

ke



the Court. A restraining order was at once granted and a hearing
set for a temporary injunction. At the hearing Johnson filed a
motion to dismiss on various grounds, ineluding these: that the
relief sought is in essenee a contest of the primary election and the
Court has no jurisdiction to hear and determine such election contest;
that the Court has no jurisdietion to determine the right and title
to the Democratic nomination for United States Senator, and that such
jurisdietion is expressly denied by 28 U. 8. C., Sec. 134L4; that no
deprivation of a right or privilege secured by the Constitution or
laws of the United States is alleged, but only of a right to a party
nomination under the election laws of the State of Texas, as to
which there is no jurisdiction in the federal distriet court; and
that there is no jurisdiction in equity to nullify a certificate of
nemination duly made under the laws of Texas in favor of Johnson,
who is a person qualified to hold the office, in order to substi-
tute another as nominee. Johnson also filed under oath what he
calls an opposition to the temporary injunetion whiech takes issue
with some of the factual allegations of the petition and proposes

at a proper time and in a proper forum to show illegal votes in
larger numbers which were counted for Stevenson than those Stevenson
claims were fraudulently counted for Johnson. The other defendants
filed motions to dismiss as to them and answers, but none of these
has any real interest in the result or is charged with any personal
misconduct, and they need not be further noticed. The motions to
dismiss were overruled. Evidence was introduced by both Stevenson
and Johnson tending to support their contentions of Baet. The

Court made no specific findings of faet, but held generally that

the facts were with the plaintiff and granted a temporary injunction
on September 22, 1948 "for the reason that there was evidence of
fraud in the offieial returns from certain election offieials in

Jim Wells, Zapata, and possibly other counties, to the State Demo-
cratic Executive Committee, without whiech there would have been a
change in the official eertification by the officers of the State

Convention as to who was the Demoeratic nominee for the office of

=2



United States Senator.®™ The injunetion forbids the certifying and
reporting to the election boards of all the counties that Johnson
is the Democratiec nominee, and forbids the boards to prepare and
distribute ballots carrying Johnson's name for use in the election.
The Appeal is from the grant of this temporary injunetion.

We are of the opinion that whatever may be the truth as to
the fraudulent returns from certain preeinets in the named eounties,
and whatever may be the truth as to illegal votes elsewhere which
are claimed as more than an offset, the subject matter is not one to
be taken cognizance of by the distriet court for the exer=-
cise of equitable relief. The object to be attained is preeisely
that of a contest of an election, the evidence so far heard is all
appropriate to such a contest, as is that proposed to be taken by
one or more masters which the record shows are to be appoeinted to go
to all of the counties in which illegal returns or voting has been
or may by amendment be alleged to have ocnurrad._lTha Texas Statutes
afford machinery for such a contest as part of their provision for
both party nominations and final alautiuns.} It is urged that there
is not time to review a statewide primary by such a contest before
the general election comes on. But if there were no provision at
all for contesting the result of a primary it would not give a dis-
triet court jurisdiction which it lacks. The Constitution, Art. I,
Sec. 5, after all makes each House of Congress the final judge of
the gualifications, elections, and returns of their respective mem=-
bers; and if a 8tate, as Texas has done, makes nominations by a
primary to be a part of its election machinery, and if, as is alleged
here, Democratic nomination insures election, no reason cecurs to us
why this constitutionally provided judgment of the election should
not reach baeck to the nomination; and we judicially know thét such
Congressicnal investigations have included primaries.

The jurisdiction of the distriet court is limited to
those cases within Art. III, Sec. 2 of the Constitution over which
an Act of Congress has given it jurisdietion. The petition refers
us to Sec. 1343 of Title 28 of the United States Code as recently

#3 o



revised and enaeted, entitled "Civil Rights™, and to Sec. L3 of
Title 8 of the Code in the chapter on Civil Rights entitled ™Ciwvil
Action for Deprivation of Rights."™ Both sections use equivalent
language, that of Sec. 43, being: ™Every person who under color

of any statute, ordinanece, regulation, custom or usage of any State
or Territory subjeets or causes to be subjected any ecitizen of the
United States, or other person within the jurisdietion thereof, to
the deprivation of any rights, privileges or immunities secured by
the Constitution and laws shall be liable to the party injured in

an action at law, suit in equity, or other proper proceeding for
redress.® The redress here chosen is a suit in equity. The right
claimed is the Democratif nomimbion as United States Senator in a
primary held under the laws of Texas, which is alleged to be a right
of property exceeding $3,000 in value because Demoecratic nomination
insures final election and the emoluments of the office far exceed
that sum or value. We may assume without dee¢iding that this nomina=-
tion is the equivalent of election, and that the right to the
election is really in controversy. We then face Sec. 1344 of Title
28 entitled "Election Disputes™, which does give the distriect court
jurisdietion over such disputes if the sole question arises out of
the denial of the right to vete on account of race, color or pi&vinus
condition of servitude, and limits the jurisdiection to the determina=-
tion of the right to vote. WNo suech question is raised in this case;
but if it were, the section Expressly execludes disputes concerning
the office of Melector of President or Vice President, United States
Senator, Representative in or delegate to Congress, or member of a
State legislature.®™ This is a dispute about the office of United
States Senator. In this section there is a manifest purpose to

keep the judiecial department from intervening, even by the usually
available law writ of quo warranto, in the election of these high
functionaries in the executive and legislative departments. Aeccord-

ing to the common law there was no right at all to contest in a

court any publie election, because they belong to the politiecal

branch of the government and are beyond the control of judicial



power, and the only remedy in the nature of an election contest was
a quo warranto or an information in that nature. 29 C. J. S.,
Elections, See. 246. This explains the words in Sec. 1344 ™to re-
cover possession of any office™, which would be the object of a

quo warranto. The aim of the section is to enable the district
court to interfere in elections only to the limited extent it pre-
scribes and to exclude it altogether from interfering with the
election of a Senator or with the constitutional right of theSenate
to judge of his election in all its steps or stages.

But if Seec. 134k has no application because a party nomina-
tion is not an office, and if Seec. 1343 is to be applied, we get no
further. Its words, as set forth in Sec. 43 of Title 8, were before
the Supreme Court in GILES v. HARRIS, 189 U. 8. 475, which was a case
concerning the right of Negroes to register for voting in Alabama,
which was brought by the excluded voters themselves. Their standing
to eomplain under this statute had just previously been aatabliﬁhad,
as it has been recently confirmed by SMITH v. ALWRIGHT, 321 U. 8. 649
in the Supreme Court, and by CHAPMAN v. KING, 154 F. 2d 460, in this
Court. But Justice Holmes for the Court said, p. 4B6: "It seems
to us impossible to grant the equitable relief which is asked. It
will be observed in the first place that the language of Sec. 1979
(now Section 43 of Title 8) does not extend the sphere of equitable
Jurisdiction in respect of what shall be held an appropriate subjeect
matter for that kind of relief . « . The words allow a suit in
equity only when it is the proper proceeding for redress, and they
refer to existing standards to determine what is a proper proceeding.
The traditional limits of proceedings in equity have not embraced a
remedy for political wrongs. Green vs. Mills, 69 Fed. 853, 30 L.

Re Ae 90."™ To GREEN v. MILLS may be added a host of authorities:
18 Am. Jur., Elections, Sec. 272; 30 C. J. S., Equity, Sec. 66 and
cases cited. BLACKMAN v. STONE, 17 F. Supp. 102, by theee judges,
contains a review of the federal cases. TURMAN v. DUCKWORTH, 68
F. Suppe. T4k, i3 also a recent case by three judges. Appeals in

both cases were dismissed in the Supreme Court.

e



But Stevenzon does not have the standing of a voter who
is being diseriminated against contrary to the Constitution and
whose right is clearly secured by it. He is here claiming a po-
litical nomination by a primary under the laws of Texas. MAs was
remarked in UNITED STATES v. GRADWELL, 243 U. S. 476, L88, LB9 in
applying the similar provisions of the Criminal Statute then Sec.
19 of the Criminal Code (now Sec. 241 of Title 18) to a néminating
primary, there is no applicable provision of the federal Constitu=-
tion or statutes which secures the rights of a candidate for némi-
nation; and the distinetion between the personal right of the woter
and the géharal right of a candidate to a pure final election was made
in UNITED STATES v. BATHGATE, 246 U. S. 220, 226, 227. We have found
ne case holding that one claiming a nomination in a primary held
under state law, though it be a part of the state élactinn machinery,
has mx any right secured by the laws of the United States. We have
here no question ®m of votes excluded contrary to the Constitution,
but only of frauds and illegalities under the Texas law. The per-
sons alleged to have perpetrated the frauds are not even parties.
We are of opinion, both on the words of Sec. 1343 of Title 28 and
under the broad policy indicated in Sec. 1344, that there is here
no case for interference by a federal court of equity in a senator-
ial primary; that the injunetion ought not to have been granted;
and that the motion to dismiss ought now to be sustained. We can
order dismissal on this interlocutery appeal. SMITH v. VULCAN IROHN
WORKS, 165 U. S. 518, and cases following it.

The order of injunetion is set aside and the cause is

remanded with direction to dismiss the petition.

HEVERSED WITH DIRECTION.
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IN THE

Supreme Court of the TUnited States

No. 466.

Core R. Stevexsoxn, Pelilioner,
V.

Lyxpvox B. JoERs0N, ET AL., Hespondents.

BRIEF FOR RESPONDENTS IN OPPOSITION TO PETI-
TION FOR WRIT OF CERTIORARL

To THE SurkeME CovrT oF THE UXITED STATES:

Respondents respectfully submit this brief in opposition
to the petition for writ of certiorari and in reply to the
brief for petitioner.

Statement of the Case.

The case is fairly stated in the opinion of the Court of
Appeals, and that statement iz adopted with the following
additions (R. 45-50). None of the election officials who are
alleged to have committed or participated in the alleged
fraud were parties to the suit. There are no allegations
that Johnson or the other respondents were parties to, par-
ticipated in, or were cognizant of any fraud, as alleged.
There are no allegations of conspiracy (See Complaint, R.
1, and Amended Complaint, B. 7).
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Reasons for Denying the Petition.

The petition should be denied and writ of certiorari re-
fused for the following reasons:

1. The guestions presented are moot. They call on this
Court for an opinion on abstract propositions only.

2. The case was correctly decided by the Court of
Appeals.

3. Petitioner is not entitled to have the eause remanded
in order to amend in an attempt to state a eause of action

for damages.
ARGUMENT.
Point One,

The Questions Presented Are Moct. They Call on This
Court for an Opinion on Abstract Propositions Only.

Authorities and Argument.

The General Election was held in Texas on November 2,
1948, under the provisions of Federal law' and the provi-
sions of the statutes of Texas* The time for eanvassing
the vote, making returns of the election and issuance of cer-
tificate of the election has expired.” Respondent Lyndon
B. Johnson was duly elected. The issnes raised in the pres-
ent case relate solely to the primary election. Not only is
that eleetion completed, but the general election has been
held and completed. Accordingly, this case presenis no
issues which can or should be subjeet to the processes of
equity. It is the province of the Court to decide real con-
troversies, not to discuss or give opinions on abstract prop-
ositions,*

1771, 8. 0., Title 2, Seetion T,
2R, 8. of Texas, 1025, Articles 2080, as amended, and 3086,
3 R. 8, of Texas, 1925, Articles 3026-3085,

4 Ashwander v. Tennessee Valley Authority, 297 U, 8. 288;
Barker Puinting Co. v. Local 734, B. P. D. P, 281 1. 8 462,
George Moore Iee Cream Co. v. Hose, 289 U, 5. 373; 14 Am. Jur.
(Conrts), Section 49, Page 277,

3

None of the relief sought by petitioner would be effective
if the judgment of the Court of Appeals is zet agide. The
relief sought upon trial on the merits was that plaintiff
have judgment (1) permanently enjoining the issunance of
a certificate of nomination of Johnson, and if one had been
issned, then eancelling and annulling such certifieation so
made: (2) that the defendant Brown, Secretary of State,
and all other defendants named as election officials be per-
manently enjoined from preparing any official ballot for
use in the General Election on November 2, 1948, carrying
the name of the defendant Lyndon B. Johnson as the nom-
inee of the Demoeratic Party of Texas for the office of
United States Senator from the State of Texas; and (3) for
judgment declaring plaintiff received the nomination of the
Demoeratie Party of Texas for United States Senator.

It is obvious that the only effective relief which the
Counrt eonld have granted to petitioner, if the Counrt had
jurisdietion and anthority to grant any relief, wounld have
been to prevent the name of Johnson from being printed
on the official ballot at the General Election to be held on
November 2, 1948, Tt is remotely possible—although we
deny it—that the Conrt might have had power also to de-
clare petitioner to be the Demoeratic nominee and require
that his name appear on the official ballot as such nominee.
While it may be argued that nomination by the Democratic
Party is equivalent to election, such argument is premised
on the name of the nominee appearing on the official ballot.
Flection is determined by votes cast in the General Elee-
tion, and it ecannot with any show of reason be argued that
a nominee whose name iz not printed on the official ballot
iz assured of election.
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Point Two.
The Case Was Correctly Decided by the Court of Appeals.

Authorities and Argument,

District Courts of the United States have no jurisdiction
over election contests.

The jurisdietion of the district courts is limited to those
cases within Article IT1, Section 2 of the Constitution over
which an Act of Congress has given them jurisdietion. The
only Aet of Congress which it may be argued confers juris-
diction on United States Distriet Courts over an election
contest appears as Seetion 1344, Title 28, U. 8. C. (revised),
headnoted * Election disputes.”’ This seetion confers juris-
dietion on the district courts “*of any eivil aetion to recover
possession of any office” and specifically exempts the office
of United States Senator. By a “civil action to recover
possession of any office’’ it was evidently the intent of Con-
gress to limit the action to a quoe warranto proceeding,
which is the only proceeding, absent statutory authority,
for testing the right to public office. Courts of general
jurisdiction have no power, either in law or equity, to try
election contests unless expressly anthorized to do =0 by
constitutional or statutory provisions.®

The fact that Congress found it necessary to enact Sec-
tion 1344 of Title 28, U. 8. C. (revised) in order to confer
Jurisdietion on the Disirict Courts over the limited type of
election disputes therein enumerated conclusively estab-
lishes that it did not intend that other and general statutes
should have the effect of conferring jurisdiction on the Dis-
triet Courts of all election disputes involving alleged denial

"29 C. J. 8. pp. 355-358; Sec. 247, 18 Am. Jur. pp. 359-60, See.
272, The reason for the rule is that courts have univerzally recog-
nized that the eonduct of elections constitutes an exercice of a
political funetion of the Government to which judicial authority
does not extend unless speeially conferred.

]

of any and all rights guaranteed the citizens by the Con-
stitution and laws of the United States.

If it be conceded that the Congress has the power under
Article I, Section 4, and Article ITI, Section 2 of the Con-
stitution to confer jurisdietion on the Distriet Courts to
hear and determine election contests, the question recurs,
whether Congress has exercised that power. The history
of congressional legislation on the subject has been re-
viewed fully by this Court in United States v. Gradwell, 243
UU. 8. 476, wherein it is demonstrated that Congress did
provide for the regulation and supervision of elections in
the Enforcement Acts of 1870 and 1871, which were re-
pealed in 1893, the basis of the repeal being the report of
a Congressional Committee that such matters were better
left to the states. Petitioner, in effect, concedes that the
Distriet Court has no jurisdiction over election contests,
by resorting to a labored argument that this is not an elec-
tion eontest.

The Court of Appeals correctly decided that the suit was
essentially and in fact an election contest. Petitioner argunes
that this is not an election contest becanse the character
of proof necessary to the granting of the relief sought
would also be appropriate in the trial of a eriminal case.®
Such argument is begging the question. In order to sus-
fain a eriminal prosecntion, it would only be necessary to
show that one frandulent vote was east or counted; or, in a
proper case, to show that there was a conspiracy to make
fraudulent returns or to bribe voters. In order for a court
to give petitioner the only effective relief songht here, it
would be necessary for the Court to ascertain first whether
there were frandulent votes cast and returned, and, if so,
whether they had the effect of changing the result. It
wonld be appropriate for the defendant in such action to
show, as respondents proposed to show, and in faet did
ghow, that there were more illegal votes east, counted and

8 Citing 0. 8. v. Classie, 313 11, 8. 299, and U. 5. v, Saylor, 322
U. 8. 385.
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returned for petitioner than these alleged to have been re-
turned for respondent Johngon.*

Evidence of illegal votes in certain boxes did not entitle
petitioner to the relief sought unless all of the evidence
showed that but for such votes the result would have been
different. If the face of the returns had showed a majority
of 100,000 votes for Johnson, eertainly it could not be said
that because 308 votes eounted for him were frandulently
returned, petitioner would be entitled to the relief he sought.

The relief sought is exaetly the relief songht in an elec-
tion eontest, and the type of relief that ean be granted only
in an election contest. Likewise, the evidence necessary to
determine whether petitioner was entitled to the relief
songht is exaectly the evidence necessary to the determina-
tion of an eleetion contest. The necessary evidence means
all legally admissible evidence tendered by both parties in
respect to illegal voting, and this would be admissible and
appropriate in no other action than an election contest.

The Constitution and laws of the United States deny to
District Courts jurisdiction of a suil involving the title to
the office of United States Senator. Article I, Seetion 5 of
the Constitution specifieally provides that ‘*each Hounse
shall be the judge of the Elections, Returns, and Qualifica-
tions of its own members . . . It iz evident that the Con-

T By his pleadings, Johnson alleged that he was prepared to show
and would show at a proper time and in a proper forum that more
illegal votes were cast, counted and returned for petitioner than
those alleged to have been so returned for respondent Johnson (R.
86-37). The statement appearing in the petition (p. 4) that the
“‘statement of facts brought up on the appeal discloses that the
material allegations of the complaint and amendments were sus-
tained by the testimony before the trial eourt'’ is not troe. Peti-
tioner alleged that there were 308 votes illegally returned for re-

ondent Johnzon in two counties, The evidence to snstain such
allegations was slight, if indeed it were admissible or of any pro-
hate foree in a trial on the merits, Respondents introdueed evi-
denee to show that a trial hefore a conrt of competent jurisdietion
in a eontest for a loeal offiee resulted in a judieial aseertainment
that 1736 illegal votes had been cast in one county, out of which
petitioner Stevenson had received 468 votes more than respondent
Johnzomn.

e ———
L o

(f

gress considered this provision of the Constitution as con-
ferring exelusive jurisdiction on its two Houses and for
that reason denied Distriet Courts jurisdietion of actions
involving the office of United States Senator and Represen-
tative in or delegate to Congress.

The brief for Petitioner grounds his right on the Seven-
teenth Amendment to the Constitution, providing for the
election of Senators, and on Article I, Section 4 of the Con-
stitution, providing that the times, places and manner of
holding elections for Senators shall be preseribed in each
state by the legislature thereof but that the Congress may
at any time by law make or alter such regulations, and on
Bection 1 of Title 2, United States Code, 1946, providing
that a United States Senator shall be elected by the people
of the State. In the complaint it is alleged that ‘“‘the rights
and property involved in this action are nomination by the
Democratic Party of Texas for the office of United States
Senator from Texas for a term of six years, beginning in
Jannary, 1949, and which nomination amounts to election
to the office of United States Senator from Texas for said
term.”

Petitioner is in the unenviable position where he must
blow hot and blow cold. As a basis for his claimed right,
he relies on the provisions of the Constitution and laws of
the United States providing for the election of United
States Senators by vote of the people. To bring himself
within the provisions of those sections of the Constitution
and statutes, he mmst argue that the contest involves an
election. But when confronted with the fundamental prin-
ciple that courts are without jurisdiction to determine elec-
tion eontests nnless clothed therewith by statutory or con-
stitutional provisions and when confronted with the provi-
sions of Article I, Section 5 of the Constitution and Seelion
1344 of Title 28 of the Code, which specifically deny juris-
dietion to the Federal Courts, petitioner must take the op-
posite position and contend that the controversy is not over
an election but over a Party nomination.
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Petitioner has wholly failed to allege any facts sufficient
to state a cause of action within the jurisdiction of the Dis-
trict Court. Petitioner relies, as he must, on Title 28, Sec-
tion 1343, U. 8. (., the pertinent parts of which are:

““The distriet eourts shall have original jurisdietion
of any civil action authorized by law to be commenced
by any person:’?

“(3) To redress the deprivation, under color of any
State law, statute, ordinance, regulation, costom or
usage, of any right, privilege, or immunity secured by
the Constitution of the United States or by any Act of
Congress providing for equal rights of eitizens or of
all persons within the jurisdiction of the United
States."

It will be noted that jurisdietion is conferred on the Dis-
trict Courts only of a “‘civil action authorized by law."™
Petitioner then points to the only law which can be found
to aunthorize any such aetion, being Title 8, Section 43,

U. 8. C,, reading:

“ Every person who, under color of any statute, ordi-
nance, regulation, enstom or usage, of any State or
Territory, subjects, or eanses to be =ubjected, any citi-
zen of the United States or other person within the
jurisdiction thereof to the deprivation of any rights,
privileges, or immunities secured by the Constitution
and laws, shall be liable to the party injured in an
action at law, suit in equity, or other proper proceeding
for redress.”

It will be noted that petitioner does not sue the **person®
who allegedly subjected the party injured to the depriva-
tion of any rights allegedly secured by the Constitution and
laws.

Petitioner then proceeds to elaim that the “‘rights, privi-
leges, or immunities secured by the Constitution and laws,"’
of which he is allered to have been deprived, were secured
to him by the Seventeenth Amendment to the Constitution

9

and Article I, Section 4 of the Constitution. These provi-
gions of the Constitution and all relevant statutes that we
have been able to find simply secure to the qualified electors
the right to choose their United States Senator by popular
vote. Nome of them attempts to deal with the right of any
eitizen to become the candidate of a political party for the
office of United States Senator, nor to preseribe how such
political party shall select its candidates. The cases so
strongly relied upon by petitioner® each dealt with the right
of the people **to choose a representative in Congress’’ (Pe-
titioner's brief, p. 14). This Court, in the Gradwell case,
supra, unanimously rejected the contention that the pro-
visions of the Constitution and statutes relied upon by pe-
titioner conferred any rights on a candidate for office. In
that case a primary election was involved. In the later
case of [7. 8. v. Bathgate, 246 U. S. 220, such contention re-
gpecting a General Election was again rejected. This Conrt
did not consider the right of the candidate in the (Tassic
casge, although such question was considered by the lower
conrt in dismissing the indictment. In its jurisdictional
statement to this Court, the Government said:

““It was alleged that these defendants conspired to
injure, oppress, threaten and intimidate citizens of the
United States in the free exercize and enjoyment of
rights and privileges secured to them by the Constito-
tion and laws of the United States, i. e., (1) the right
of registered voters who ecast their ballots at this pri-
mary eleetion to vote and to have their votes counted
as cast for the eandidate of their choice, and (2) the
right of certain candidates at this primary eleetion to
have all votes east for them counted as east. The Gov-
ernment in this case is not secking to sustain the ap-
plication of Seetions 51 and 52 [i.e. Sections 251 and
252, Title 18, United States Code] to the rights of can-
didates at primary elections. Consequently it is not
challenging the ruling of the Distriet Court [sustain-
ing demurrer to the indietment] insofar as it applies
to the second ohject of the conspiracy . . . "

8. v. Classie, 313 T, 8. 200, 10, 8. v. Baylor, 322 T1. 8. 385,
8. v. Mosley, 238 U. 5. 383.

U.
and 1.
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Thus, the prineiples enuneciated in the Gradwell and Bath-
gate cases as establishing the rights of a candidate for office
were in no manner overruled or modified by the decision in
the Classic ease. That prineiple was adhered to by this
Court, in effect, by denying certiorari (328 U. 8, 870) in
Saunders v. Wilkins, 152 F. (2) 235.

It is true that this Court was then considering sections
of the Criminal Code (Title 18, Sections 201 and 252,
U. 8. (0.), but the rights there protected are no different
from those protected by the provisions of Section 43 of
Title 8 of the Code.”

Petitioner's eanse, therefore, must fail on both grounds—
first, that the Code gives him a canse of action only against
the person who deprived him of his right and did him the
injury, and, second, because the right asserted is not one
guaranteed to him under the Constitution and laws of the
United States.

If petitioner’s argnment be followed to its logical con-
clusion and if petitioner be sustained in his contentions,
the United States Distriet Courts could be ecalled upon to
exercise their equitable powers in behalf of any candidate
in any election, general or primary, for any office, from
Constable to United States Senator. It would only be nee-
essary for a defeated eandidate to allege that votes had
been fraudulently counted so as to deprive voters of rights
guaranteed under the Fifteenth Amendment to the Con-
stitution. Federal courts would be eontinually called upon
to use their equitable powers ‘“to achieve or frustrate a
political result.”” This Court, speaking through Mr. Jus-
tice Holmes, refused to be drawn into such a situation when
it said: ““The traditional limits of a proceeding in equity
have not embraced a remedy for political wrongs.”*

® Hague v. Congress of Industrial Organizations, 307 1. 8, 496,
Burt v. City of New York, 156 F. (2) 791, Picking v. Pa. R. Co.,
151 F. (2) 240,

10 Giles v, Harris, 189 T. 8. 475, See also Lane v. Wilson, 307
T. 8. 268, Anthony v, Burrow, 129 Fed. 783, Turman v. Duek-
worth, 68 F. Bupp. 744, and Blackman v. Stone, 17 F. Supp. 102,
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Point Three.

Petition is Not Entitled to Have the Caunse remanded in Or-
der to Amend in an Attempt to State a Cause of Action

for Damages.
Authorities and Argument,

Petitioner refers to no authority, rule or precedent en-
titling him to a remand of a cause where no canse of action
18 alleged in the complaint. The Court of Appeals prop-
erly ordered dismissal nnder anthority of the case cited in
its opinion™ and the many other cases of like effect decided
by this Court. Petitioner contents himself by stating that
“it seems obvious that petitioner would have a right to
amend and ask for damages on the basis of the facts al-
leged in the complaint™ (petitioner’s brief, page 47).

The facts alleged in the complaint are wholly insufficient
to state a cause for damages. Petitioner now asserts that
he has a right to maintain an action for damages under
Section 43, Title 8 U. 8. (. As heretofore pointed out, this
statute provides only for redress against the person who
“‘subjects or causes to be subjected any citizen of the
United States or other person within the jurisdietion
thereof to the deprivation of any rights, privileges, or im-
munities secured by the Constitution and laws.”’ If it be
assumed that petitioner, as a candidate for office, was de-
prived of any such rights, nevertheless, his eause of action
would he against the persons who were guilty of depriving
him thereof. There is no allegation in the petition that
any of the defendants named therein were guilty of depriv-
ing petitioner of any of his rights. It iz alleged that frand
was committed in Jim Wells and Zapata Counties. The
election officials in those counties who could have committed
any of the overt acts alleged are not patries to the cause of
action. It iz not alleged that any of the other parties to
the suit, inclnding respondent Johnson, had any knowledge

1 Smith v. Vulean Tron Works, 165 U, 5, 518.
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of the alleged fraud, and no conspiracy is alleged. Only
the defendant Tom L. Tyson, Chairman of the State Demo-
cratic Convention (who resides in Navarro County, Texas)
and the defendants composing the Election Board of Tar-
rant County are residents within the territorial jurisdie-
tion of the District Court for the Northern Distriet of
Texas, where the case was filed. Tyson did not take office
until after the alleged frand occurred, and both he and the
Tarrant County Election Board performed only ministerial
duties. Jim Wells and Zapata Counties, where the election
officials reside, are in the territorial jurizdietion of the Dis-
triet Court for the Southern District of Texas, and the other
defendants are alleged to reside within the territorial juris-
diction of the District Court for the Western District of
Texas,

CONCLUSION.

From the foregoing, it iz obvious that petitioner’s only
object in asking for certiorari and the only purpose which
he hopes to gain thereby is to have this Court render an
advisory opinion on an abstract question, namely, whether
petitioner, as a candidate for the Demoeratic nomination
for United States Senator from Texas, had rights, as such,
which are guaranteed to him under the Constitution and
laws of the United States, for deprivation of which he
could maintain a suit for damages under the provisions of
Section 43, Title 8, of the U. 8. Code. This Court would be
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proceeding contrary to all precedent if it granted certiorari
on the issues presented in the petition.

! }VHHRHF{!HH, respondents respectfully submit that the pe-
tition for eertiorari should be denied.

Joax H. Crooxen,
Houston, Texas.

Joux D. CorFes,
Austin, Texas.

James V. Avrieep,
Houston, Texas,

TrURMAN ARNOLD,
Washington, D. C.

Ase Fonras,
Washington, D, C.

Arvix J. Winrsz,
Austin, Texas.

Attorneys for Respondents.
Evererr L. Looxey,

Austin, Texas.

A. W. Movrsvuxp, Ju,
Johnson City, Texas.
Attorneys for Intervener Respondents.

Copies of this brief have been sent to each of the attor-
neys for petitioner.




WORIAM 4 FERGUSON v, W. O. HUGGINS ET 4L, 122 Texas 95, 52 S. W,
(2) 904, Decided September 10, 1932.

Opinion delivered by Mr. Chief Justice Cureton.

This sult ia btefore us on motion for leave %o file a petition
for mandamus., Because of the importance of the matter involved, we set
the motion down for heering and notified the parties respondent, all of
whom appeared and answered, both by written pleedings and oral arguments.

The petition for mandamus is presented by Mrs, Miriam 4. Ferguson
against the Chairman and Secretary and the members of the State Demo-
eratic Exeoutive Committee, Mrs. Jans Y. MeGallum, Secretary of State,
in her officisl capacity, end Governor R. 5. Sterling, in his private
sapacity as a candidate, were made parties respondent by the pleadings
because of their relationship to the subject matter of the suit. The re-
lator alleges in her petition thet she and the respondent R, 5. Sterling,
together with others, were candidates before the democratic state primary
slection held on July 24, 1932, for the nomination of that party of its
candidate for the office of governor; that at this first primary she and
the respondent Sterling received the highest number of votes cast, and
by reason thereof became the conterding candidaetes at the second state
democratic primary held on the 27th of August, 1932, She states that gt
the second primary she received approximastely 4,000 more votes than her
cpponent, and that this faet will be shown by the statutory returns made
by the county chairmen to the State Democratic Executive Committee, The
purpese of thils sult iz to obtain the issuance of a writ of mandamis to
require the State Demoeratic Executive Committee to canvass the returns,
tabulete the votes, and certify the same to the State Convention which
mzeta on September 13, 1932, as provided by statute., The prayer of the

petition, In so far as necessary to be considered, is as followss

WWHEREFCRE, your Relator respectfully prays that
t'1is Honorable Court will meke its peremptory order forthwith,
commanding the Respondent Committee - its president, its secretary
and each member thereof, that it will meet in the City of Lubbock
on Monday the 12th day of September, 1932, end that it shall then
cpen and canvass the returns of the second primery elsction of
kogust 27, 1932, held to nominate candidate for state offices,
as certified by the various county chairmen to the state chair-
man, and shall prepare a tabulated statement, showing the mumber
of votes received by each candidate for Governor, in each county,
and that when prepared, such statement shall be approved by the
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respondent committee and certified by its chairman, and further
that such tabuleted statement shall be by its chairman presented
to the zhairman of the State Convention immediately after itas
temporary organizatlon on September 13, 1932.
"That in the canvassing of said returns and in the prepara-
tion of the tabulated statcmnpt showlng the numbor of wotes re-
codved by each candidate for Governor, the defencant cormititee
will take into consideratlon only such mabiers as are certified
in the gaid returns by the verious county chairmen and will not
take into considaeraticn, or be governed to any extent whatewvar,
by any matt rs or things, whether of irrepuiarity, fraud or other
illegality cr things nhatspever, not shown in said returns, as
gortified by the seid various eounty chairmen.F
That portion of the ststute here involved resdst
Phrt. 3137, *e%* On tho second Monday after the fourth
Saturday in aupust, 1926, and every two years thoreafter, the State
exocutive committoe shall meet at the place selected for the mest-
ing of the State convantion end shsll open and canvass the returns
of the second primery election held to nominate canlidates for
State officus as ce-tified by the various county chairman (chairmen)
te the Biete chalrman, and shall prepare a tabulztzd statement
shewirg t8c number of wotes recelved by eack nuch z=ndidate in
each county, which statoment shall be approved by the State com=
mittee and certified by its cheirmsn, 4t this meeting the State
committee shell also prepare a complete list of the delegates
elected to the State conventions from each county, as certified to
the State chairman by each county chairman, Tha Sinte chairman
shall present said tsbulated statement and said list of delegatos
to the chairman of the State convention immediately after its
temporary organization on the following day, for its approval or
disapproval.®
1. It will be noted from the abowve statute that it is the duty
of the State Executive Committee to opon and canvass the returna of the
primary election "as certified by the various county chairmen to the
State chairman®; thet the Committes is also to preparc "a tabilated
statement showing the numbsr of wotes received by each such candidate
in each eounty.™ The Chairman of the State Executive Committee is to
present this tabulated statement to the Chairman of the State Conven-
tlon immediately after its organization.

By Article 3138 of the statutes it is made the duty of the State

Convention ™o canvass the vote cast in the entire State for each candidate



for cach State office, as shown by the statement thercof presented to it
by the State Committee," The Article also provides that the convention
shall deolere the candidates who have received the majority of wotes

east, ete., the nominecs of the party for the offices involved, This
Article slso mskes it the duty of the Chairmen amd Secretary of the State
Convention forthwith to certify such nominations to the Sceretary of State,

In neither of the krticles to which we have referred is the subject
of contesting a primary election memticned, This, however, is cered for
by other Articles of the Statutes.

Article 3148 provides that a contost may be filed with a party
executive committee in a certain manner within five deys after the result
of the primary eslection has been declared by the Committee or by the Con-
vention.

drticles 3146 and 3147 relate to and govern the same subject.

Article 3149 provides for the opening of ballot bexes on a stat-
utory contugt.

Articles 3151, 3152, and 3153 provide for the contests of primary
cloetions through the courts of the State,

Artisle 3146, previously mentioned, expresaly relates to contests
of primery elections besed on charges of fraud or illegality in the
mothod of conducting the elections, These contests, as proviously stated,
are to be instituted in the menncr provided by 4rticle 3148, within a
designated number of days after the result of the primary cleetion has
been declared by the Committes or Convention.

2. It is obvious, we think, from these statutes, which we have
but briefly referred to in this opinion, but which we have examined
carefully, that the duties of the State Executive Committee ere those of
o canvassing board,

It iz well sottled by the suthoritics that, aside fromt heir
quasi judiecial povwer to determine the genuineness of election returns,
the functions and duties of the canvassing board are ministerial. They
derive their powers from the Constitution or Statutes, and have no other
powers, functions, or duties than those named. 20 Corpus Juris, p. 200,
sccs 254,

Corpus Juris further states the rules

"It is a common errcr for a canvassing board to over-

estimate its powers., Vhere there is no question as te the
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geneuineness of the returns or that all the returns are before
them, the powers and duties of canvagsers arc limited to the
mechanical or mathematical function of &scerteining snd declaring
the apperent result of the election by sdding or compiling the
votes cast for cach candidate as shown on the face of the roturns
before them, and then declaring or certifying the result so as-
certained. They have no power to go bchind the returns and sscor-
tain the qualificationa of the woters or otherwise inquire into
the regularity of the clection, Froud, bribery, viclence or other
matters affecting the regularity of the election are to be passed
on by the proper tribunzl and not by the board of canvasscrs.

The canvasscrs are not suthorized to determine the legality or il-
legality of the votes cast at the election; to decide upon the ofe
fieial title of the election officers; to entortain a contest of
the eloction; to determine the constitutlonality of a staotute;

to inguire into the validity of the certificotos of nomination of
candid ates, to pass upon the elipgibility of a candidete to office,
to declde whether there are any vacancies in any offices, to de=-
termine what was done at sn &lection in a previous year, or to
reverse an act of their predecessors.® 20 Corpus Juris, p. 200,
Boc, 253,

Again, the same suthority in part decleress

It is settled beyond controversy thmt canvassers cannot
go bchind the returns, The returns provided Por by law are the
sole and exolusive cvidense from which a cenvassing board or of-
ficial cen ascertain and declare tho result, The cenvassers are
not authorized to exsmine or consider papers or documents which
are transmitted to them with the returns, or as returns, but which
under the statutes do not constitute part of the returns. Ueither
are they at liberty to receive and consider extrinsic evidence,
unless the officinl returns are destroyed before they are cane
vassed, in which case secondary evidence of their contents may
be received.®

3. The authorities likewise hold that, in the sbsence of a stat-

ute conferring it, a board of canvassers has neither express nor implied

power t0 recount the ballots. 20 Corpus Jurls, p. 203, Bec. 259.

have tha

We have previously adverted to the fact that a board of canvassers

power to determine the genuineness of election returns. 20 Corpus

Juris, p. 201, sec. 256, states the rule illustrative of this power as

followss

“"Canvassers have the quasl judicial power to determine
whether the papers transmitted to them are genuine eleetion returns
signod by the proper officers., Thus, where what purports to be
two or more returns fromthe same elcetion district are received,
the canvassing board must nccessarily determine from the face of
the papers which one shall be regardced as the true and genuine
roeturn; but there is no room for the exereise of such discretion=
ary power where there is before the canvassing board or official
only one document which purports to be the certified abstract or
return required by law. The canvagsers are not required to re-
eelvo or treat as a return any paper which does not appear on its
face to be such a return, If a paper purporting to be a return
is obviously faleeor a forgcry the canvassers should disregard
it; but if it is doubtful they must include it in the count.

It is the duty of the canvassers to receive and count all returns
sent to them which are not obviously spurious, however falsc and
fraudulent they may be in fact. 'here the returns ore in due form
and are properly authenticated and hence are valid on their face,
they cannot be rejected by the canvassers. The canvassers must
decide what are the returns from the face of the papers or docue
ments submitted to them as returns; thoy are not to institute any
inquiries as to their suthenticity.®

e



Since the State Demoeratic Executive Committee is obviously a
canvassing board, these elemntary rules of law sr¢ applicable to it in
the performance of its statutory dutics. It does not follew, however,
from what we have said that we should permit the petition for mendamus
to bo filed, or that a mendamus should issuc ageinst the Committes. The
respondent State Demoeratic Executive Committee in its sworn answer has
denied all the sllegations of the petition which could be construcd in
effeet as charges that the Committee would not cenvess the returns i
accordance with the statute and the rules of law which arise therefrom,
After s gencral denial, the Committee in its anawer statess

.. For further answer, respondents snllege thaet they
and each of them, acting individuslly and scting collccti-ely as
membors of the said State committee, intend in good faith to meet
ot Lubbock on the date preseribed by law, to wit, Soptembor 12,
1932, and in said meeting duly sssembled to then procced under
the authority of and in complience with the torms of R.C.8,.,
article 3137, ond in the monnor preseribed by the laws of this
Stete, to open and canvass tho returns of the sccond primary elece
tion of the Demoeratic perty held on August 27, 1932, to nominate
candidates for State offices, including that of governor, as certi-
fied by the various county chairmen to the Stete chairman, and to
prepare a tabulated statement showing the mumber of wotes receiwved
by each such candidate in .ach county, which statement shall be
approved by the said Stete committee, and certified by its cheir-
man W. O. Huggins, and shall be prosented to the Chairman of the
State Domeoeoratie Convention immediately after its orgaenization on
the following day. Further, in performing the above described
acts and duties, those respondonts shall act as proseribed by
law, impartielly, conscientiously and legally, uninfluenced by amy
threats, sttompts to intimidate, or by eny threatcned court actions,
made by the partigans or either of the camdidates for nomination
of the Democratic party for governor or by anyone else.

#5: That none of these rospondents has herctofore ox=
pressed any intention to not canvass the returns of the said
clection impartially end in accordance with the laws of this
State, and that none of them hog committed any act in violation
of the election laws of this State, or has indicated in any way
thet he is preparing to violate such election lews. In this
connection there is no basis in fact or in law for tho making of
the charges agoinst these respondenta which are contained in the
petition of the relntor, and the said allcgations are untrue,"
It is thus seen that the respondents have not refused,or indicated
any purposc to refuse or fail, to follow tho statute governing them in
the canvass of the primary election returns, and to do the very things
which the relator asks that they be required to do by mandamus, On the
contrary, the answer of the Committee shows a bona fide purpose and in-
tention to comply with the statute,

4s Thé rule is an clementary ono thet a writ of mendemus will

not lie to compsl the performance of an sct which the respondent shows a



willingness to perform without coereion, 38 Corpus Juris, p. 554, sec.
24¢ Peoplc v, Dunne, 258 I1l., 441, 101 N. E., 560, 45 L.R.4. (N.S.)
3003 Double v, MeQueen, 96 Mich., 39, 55 N. W., 564; State v, Nash, 134
Minn,, 73, 158 N, W., 730; Bailey v. Garvin, 280 Fed., 677; Reynolds v,
Egan, 123 La,; 114, 48 So,, 764; St. Louis & 8. F. R, Co, v. Mcssenger,
2 Okla., 590, 110 Pac,, 8933 State v. Sunset Tel, & Tel. Co., 30 Vash.,
676, 71 Pac. 198,

The case of People v. Dunne, just cited, appears to be preciscly
in point, The asction was ono for mandemus sgeinst a statutory board
whose duty it was to canvass the rosult of an eloction. The polints made
in triefs and argued by counsel for the reletors were that the duties
of the State Canvassing Board were purely ministerial; that ; writ of
mandamus might issue against the governor, who was s pembor of the can-
vassing board, to compel the performance of such duties; that the Stato
Ceanvassing Board had no right to lock back of the abstracts of wotes and
the certificates of the county canvassing boards, but should heve mccepted
them and declared the result accordingly. That the State Canvassing Board
iz a pormencnt body, and the set sought to be held wvoid was ona which did
not require a reasgembling of the Board. The brief of the Attornoy
Goneral, who appoared for the State Canvassing Bosrd, made the following
points, namelys That the State Canvassing Board can act only upon cortie
fied statements of the county canvassers, and had no authority to pro-
cure corrected returns or go behind the returns or receive testimony eitheor
to sustain or invelidste them; that the duties of the Canvassing Board
were purely mministerial, and that mendarms would lie to compel the Board
to issue a certifi-ate to the person having the greatest number of votes
as shown by the returns; that vhile s writ of mandamus could not issue
to control the head of an executive department in the discharge of a duty
involving judgment and discretion, yet the writ could issue where the
duty was merely ministerial., In discussing the case the Supreme Court of
the State of Illincis held that the writ of mandamus could only issue to
compel a party to act when it was his duty to act without it; that the
writ would not issue to compel the doing of sn sct which the person sought
to be coerced admits on the record he is willing to do without ecocercion,

the court in part saids



i1t will therefore be secn that there is entire sgree-
ment between the counsel for the relators and thoe attorney general,
representing the defendents, concerning the quostions of law in-
wolved; and, there being no controversy or difference of opinien
botween them respecting the law and the duty of the stote canvass-
ing boerd, there doos not seem to be any necesaity for calling
into exercise the power of the court to coerce the defendents to
do what they edmit to be their duty unfer the law. The purpose
of the extreordinary writ of mendamus is to compel the performe
ance of & ministerial duty which one cherged with the duty hes
refused to perform. The writ can only be issued to compel & party
to sot when it was his duty to act without it, It confers upon
the party egeinst whom it may be issued no nevy euthority, and from
its very nature can confer none, People ex rel. kickee v, Gilmer,
10 111,, 242, Ottewe v. People, 48 Ill., 233; Feople ex rel.
Feoria & Rs 1. Ra Cou WV cliﬂ&, 63 Illr 394- If it is the My
of the defendants to do the ects sought to be coerced by the writ,
such acts would not be any more valid or legel if done uncer the
command of the court, The office of the writ is to compel action
by the unwilling., There must be & refusel to perform the act; and,
if a personsl right is involved, a refusel must follow a demand,

1 not g to compel the do of an
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Fear is expressed in the petition that the State Democratic Execu-
tive Committee might be intimidated by extrinsic forces, or that their
deliberations might be interfered with through an injunction issued by
some district judge. '/e do not think the sllegations made suff'icient
to warrant the issusnce of the writ of mandamus egeinst the Committee.
The Committee in its answer expressly declsres that in canvassing the
returns it "shall act as prescribed by law, impartielly, conscientiously
and legally, uninfluenced by gny threats, sttem ts intimidate
any threatened court_sctiong made by the partisans of either of the candi-
dates for nomination of the Demoeratie Party for Governor, or by anyone

else," (Itelics ours)

The petition for mandamis attempts to make the State Democratic
Convention, its president, secretary, and esch and all the delegates and
members thereof, participeting and to perticipate, perties respondent,
and conteins a prayer asking for a peremptory order of this Court direct-
ing the State Democratic Convention, its president, secretary, and each
and 211 of its delegates and members, to canvass the returns of the pri-
mary election and meke statutory certificates, ete.

The State Democratie Convention thus fer hss no existence, has hot
been served, has not appesred, and is plainly not a party to this pro-
ceeding. Its president and secretery have not been elected, and the
nares of its delegates are not shown in the petition. Hone of these

are parties to this proceeding, snd none appesred at the argument.
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Since it is apparent that the respondents, members of the State
Democratic Executive Committee, have not breached any statutory duty
due to the relator, and heve shown clearly that they do not intend to do
so, it is obvious that vwere we to permit the filing of a petition for
mendemus, Wwe would necessarily refuse to grant the writ. This being the
astate of the record, end efter appearance by all perties involved end
full argument, we dcem it our duty to overrule the motion for leave to

file, and it is sccordingly overruled.
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Hon. R. E. Schneider, Jr. Opinion No. V=643
County Attorney
Live 0Oak County Re: Qualification of
George West, Texas voters; duties of
and advice to elec-
tion officers.
Dear Sir:

We refer to your letter in which you submit
the following questions:

"l. What are the requirements for
qualification to vote in the elections in
Texas concerning the ability to read and/or
write the English language? Speak and/or
understand the same?

2. Are the Election Judges required
to assist in marking the ballat if requested
to do so for a potential voter between the
ages of twenty-one and sixty in good physi-
cal condition and not blind?

"1, Are the Election Judges required
to mark the ballot, if so requested, of a
potential voter between the ages of twenty-
one and sixty in good physical condition and
not blind if the only reason he or she is un-
able to mark his or her own ballot is his or
her illiteracy?

"k, In whom in Texas is the authority
vested to order and/or advise the Election
Judges as to how they shall conduct their
boxes and/or whom they shall challenge as to
his or her right to wvote and to whom they
shall deny a ballot?"

The only limitation of the qualification of
voters in Texas 1s contained in Section 1 of Article VI

of the State Constitution which does not disqualif er-
sons who are not able to read, write, spe
5fEﬁH”fHETEHEIIEH‘IEEEEEE&‘*WEE;;;cns ; ang 3 o; Arti-

provide that every person subject to none of the
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disqualifications stated in said section 1 who shall
have attained the age of 21 years, who shall be a citi-
zen of the United States, and who shall have resided in
this State one year next preceding an election and the
last six months within the district or county in which
such person offers to vote, shall be deemed a qualified
voter; provided that any voter who is subject to pay a
poll tax shall have pald the same before the first day
of February next preceding such election.

In Ramsey v. Wilhelm, 52 5. W. (2d) 757 (er-
ror refused), the Court said:

"he Constitution ltself defines the
qualifications of a legal voter, and the
legislature is without power to restriect or
extend these requirements."

There is no law which requires that a voter
shall be able to read, write, speak or understand the
English language. We answer your first question ac-
cordingly.

Artiecle 3010, Vernon's Civil Statutes provides
for aid to voters by eiactinn officers. It reads:

“"Not more than one person at the same
time shall be permitted to occupy any one
compartment, voting booth or place prepar-
ed for a voter, nor shall any assistance be
given a voter in preparing his ballot, ex-
cept when a voter 1s unable to prepare the
same himself because of some bodilv infirm-
ity, such as renders him physically unable
to write or is over sixty years of age and
is unable to read and write, in which case
two Judges of such election shall assist him,

they having been first sworn that they will

how such voter shall vote; and they will con-
fine their assistance to answering his ques-
tions, to naming candidates, and the political
parties to which they belong, and that they
will prepare his ballot a3 such voter himself
shall direct; provided that the yoter must in
every case explain in the
he wishes to wote, and no jJudge of the elec-
tlon shall use any other than the English lan-
i id e _vo o
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. Where
any assistance is rendered in preparing a bal-
lot other than as herein allowed, the ballot
shall not be counted, but shall be void for
all purposes. If the election be a general
election, the judges who assist such voters
shall be of different political parties, 1f
there be such judges present, and if the elec-
tion be a primary election one or more super-
visors may be present when the assistance here-
in permitted i1s being given, but each supervi-
sor must remain silent except in cases of 1ir-
regularity or violatlon of the law." '

In Carter v. White, 161 S. W. (2d) 525 the

Court of Civil Appeals had the question of assistance to
voters by election officers under consideration and said:

"A summary of the assistance as found by
the court 1s as follows: Five of the eleavan
asked for information as to how to vote a
'tstraight ticket' or a 'straight Democratic
ticket,' and were told generally how to do it,
two of whom inguired if the others should be
marked out and were told yes. One voter was
unable to find the President's name on the
ticket and asked how he might vote for him
which was explained to him. One was afraid
he might mutilate his ballot and asked what
constituted a mutilated ballot, which was ex-
plained to him. One sought in%ormatinn as to
how to vote for or against constitutional a-
mendments, which was explained. Another ex-
plained she had never voted at a Presidential
Election, and asked for general information,
and engaged in a general discussion of how to
do so. One asked if the ballot is marked
part way down if it would destroy the whole
ballot, and was told it would not, and was
shown where the independent and socialist

.and other candidates were on the ballet. An-
other' stated he had never voted and asked for
a general explanation of the ballot, which was
done. All conversations were with and all ex-
planations were made by election offlecials af-
ter which each voter then retired to the place
provided for marking ballots and marked and
voted the ballot according to his own wishes
and intentions.
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"Plaintiff takes the position these mat-
ters constituted 1llegal assistance under the
law and rendered each and all the eleven bal-
lots vold. None of the voters are within any
exception of the statute authorizing assist-
ance.

"We think 1t clear from the provisions
of Art. 3010, R. C. 8. 1925, and other pro-
visions hereafter noticed, assistance or aid
means assistance or ald in the marking of the
ballot, and does not extend to and include
generai instructions and advice, such as giv-
en the voters here, which do not and cannot
become injurious to contestant. If advice or
instruction is such as would amount %o assist-
ance in marking the names of candidates on

d ’

h it eco i r a
ballot vold. It cannot be presumed the Legls-
lature Intended to apply unreasonable and
senseless rules in situaticns like this, and
the courts will indulge none such.

"That assistance and aid refers to the
marking of the ballot is made plain by the
Prﬂ?iﬂiﬂns of Arts. SGDBj 3'5'12, R.C.8. 1925!
and article 2942a, Vernon's Ann. Civ. St."

In Lee v. Whitehead, 182 8. W. (2d4) 74k the

Court of Clvil Appeals said:

"With reference to the ballots cast by
Mrs. Joe Katzur and Mrs. Albert Volkmann
which the trial judge rejected because uf his
findings that those voters were assisted in
preparing their ballots by election cofficlals
through the use of languages other than Eng-
lish, to-wit; Polish and German, respectively,
the trial judge found that in both cases the
voters were so assisted by election officials,
that the English language was not used in
elther case, but that Polish was used in the
case of Mrs. Katzur and German in the case of
Mrs. Volkmann. The testimony fully supported
these findings, which we adopt. As distin-
guished from the case of irregularities in ab-
sentee voting, the statute (Art. 3010) express-
ly provides that where language other than
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English is used in explaining and/or assist-
ing voters in casting their ballots, such bal-
lots 'shall not be counted, but shall be void
for all purposes.'"”

To the same effect is Huff v. Duffield, 251
8. W. 298, There assistance was given to Mexicans who
could not understand English. They were told how to
vote Democratic, Republican, or Sociallst; how to vote
for Peddy for Sheriff, and that Teller was running for
constable. The Court held all such votes illegal. The
Court said, concerning the law:

M. « « 1t is mandatory in stating the only
circumstance under which assistance shall be
given those who are physically unable to pre-
pare a ballot and those over a certain age.

+« « « They are the only ones who can be assist-
ed, and that assistance can only be given when
requested in English. . . Whether a wise law
or not, it is the law and must be enforced."

The general rule is stated in 29 C. J. S. 294
that inabllity to read or write is ground for assistance
in some Jjurisdictions; but in jurisdietions where physi-
cal disabllity is the only ground for assisting voters,
1lliteracy does not entitle a voter to assistance., To
the same effect is 18 Am. Jur. 328. Article 3010 V.C.S.
provides for assistance to a person who is over sixty
and is unable to read and write. The natural implica-
tion therefore is that persons under 60 not physically
handicapped may not be assisted even though they are il-
literate., The Court stated in Clark v. White, supra:

"We think the primary and chief purpose
in making i1llegal assistance in the marking
of a ballot is to prevent fraud and the sub-
gtitution of the will of some other for that
of the voter."

In other words, the illiterate person would
not be able to tell whether the person gssisting him was
voting as he directed or not. That Court distinguished
between explaining a ballot and the actual marking there-
of. For the illiterate person, the person assisting
would have to participate in the actual marking of the
ballot. This the Leglislature has not permitted.



Hon., R. E. Schneider, Jr. - Page 6 (V-643)

In view of the foregolng your questions 2 and

3 are answered in the negative.

Other than the procedural statutes relating

to primary and general elections, we have found no law
which authorizes any officer to order or advise elec-
tion judges concerning their duties in conducting an

election.

SUMMARY

There is no requirement in the laws of
Texas that a person who offers to vote shall
be able to read, write, speak or understand
the English language. Election judges are
not required or permitted to mark or assist
in marking the ballot of a person between the
ages of 21 and 60 years, though such person
be unable to mark his ballot because of il-
literacy or because such perscn cannot read
or write the English language.

WIW:wh

Yours very truly,

ATTORNEY GENERAL OF TEXAS

By :’2?%; A
W. T. Williams
Asslstant

Hon il

ATTORNEY GENERAL






THE ATTORNEY GENERAL
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FHIUE s ibcl.
ATTOHNEY GENKIRAL

November 18, 1948

Hon. J. G. Anderson Opinion No. V=719

County Attorney

Freestone County Re: Election of County At-
Fairfield, Texas torney who obtained his

license to practice law
after the primary and
before the general
election.

Dear Sir:

Your letter states that Mr. Elmer McVey was a
candidate for the office of County Attorney in the July
primary election. At that time he was not a licensed
attorney. No protest as to his eligibility was raised.
He nevertheless received the nomination. Subsequent to
the primary and before the general election in November.
he became duly licensed. He was elected at the Novem-
ber general election. Article 332 V. C. 8. provides
that no person who is not a licensed attorney shall be
eligible to the office of County Attorney. You request
an opinion as to whether McVey was legally nominated
and elected in view of that statute, and whether he may
legally assume the office.

Section 21, Article V of the Constitution reads,
in part:

"A county attorney, for counties in which
there is not a resident eriminal distriet attor-
ney, shall be elected by the qualified voters of
each county, who shall be commissioned by the
Governor, and hold his office for the term of
two years. « « "

Article 332, V. C. S. provides that "no person
who i1s not a duly licensed attorney at law shall be eli-
gible to the office of district or county attorney."

Mr. McVey was ineligible at the time his name
was placed on the primary ballot. He thereafter became
a duly licensed attorney at law. On November 2, 1948, af-
ter having been licensed, he received more votes for coun-
ty attorney in the general election on that date than were
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cast for any other person for that office.

In Cunningham v. McDermett, 277 S. W. 218 (er-
ror refused), Cunningham defeated McDermett in the pri-
mary. In the general election Cunningham received 75
votes and McDermett received 97 write-in votes. Twenty-
five of MecDermett's voters had voted in the primary. It
was contended that MecDermett could not take the benefit
of sald 25 voters. The Court said:

"Appellant claims that on account of
the provisions of article 3166, R. S. Me-
Dermett would have been disqualified from
having his name placed on the official bal-
lot as the candidate of any party or as an
independent or nonpartisan candidate, and
with his position in this matter we must
agree (Westerman v. Mims, 111 Tex. 29, 227
S. W. 178)3; yet we think there is a mater-
ial difference between a person's right to
have his name placed upon the official bal-
lot and his right to an office to which a
majority of the voters have seen fit to
Elect"him by writing his name on the ballot.

1t

« + «» Therefore, we must disagree with ap-
pellant on his proposition that, because
McDermett had theretofore participated in
the Democratic primary, and had filed a con-
test before the county Democratic executlive
committee, he was legally disqualified to be
elected to the office of county and district
clerk." '

In Opinion No. 0-2632-A by a former Attorney
General, it was held, in accordance with the Supreme Court
decisiﬂn in Allen v. Fisher, 118 Tex. 38, 9 S. W, (2d) 731,
that where an ineligible candidate raceived the largest
number of wvotes, the second high candidate was not the nom-
inee. The latest case to that effect 1s Ramsey v. Dunlop
(1947) Tex. , 205 8. W. (24) 979.

In view of the foregoing we are of the opinion
that Mr. McVey, having obtained his license as an attorney
at law before the general election, 1f he recelved more
votes of the qualified voters voting at the election than
were cast for any other person for county attorney, the
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question of ineligibility at the date of the primary 1is
unimportant and moot. Having been duly licensed, he is
eligible to enter the office of County Attorney.

SUMMARY

Wwhere a candidate for county attorney
was a duly licensed attorney at law when he
received more votes for the office than were
cast for any other person at the general
election, the fact that such candidate was
not an attorney when he was nomlnated in the
primary election is immaterial. Having be-
come duly licensed, he is eligible to assume

the offica.
Yours very truly,
ATTORNEY GENERAL OF TEXAS
/ =
By
W, T. Williams
WTW::wh Assistant
APBROVED:
1 [
AL gL

ATTORNEY GENERAL



January 6, 1949

Dear Nick:
The brief you filed yestarday was
another job well done., I just hope the

Court does as well as my lawyers have.

Sincerely

Lyndon B, Johnson

wisge
uuph- Court case

limnmhl- Le As ﬂhﬂlﬁm
Arnold, Fortas and Forter
1200 Eighteenth Street, N. W.
H‘Em. 6. D- ﬂ-






THURMAN ATWROLD
ARL FORTAS

PALL & FORTER
WALTON MAMILTON
HILTOM V. FREEHAN
HOMMAN CHAMDND
REED HILLER

LA NIEGLORE

JAN 6 An

ARNOLD, FORTAS & PORTER
I200 EIGHTEENTH STREET, M. W.
WASHINGTON &, 0. C. TELEFHONE

January 5, 1949

Honorable Lyndon B. Johnson
United States Senate
Washington, D. C.
Dear Benator Johnson:
We filed the enclosed today in order
to make Texas safe for democracy.
Best regards.
Sincerely,
ek,

L. A. Nikoloric

Eneclosure
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0 ¥. O NS AL, 122 Texas 95, 62 8.W.
. Dee September 10, ]

Opinion delivered by Mr. Chief Justiece Cureton.

Thie suit 1s before us on motion for leave to file & petition
for mandamus. Because of the importance of the matter invelved, we set
the motion down for hearing and notified the parties respondent, all of
whom appesred and answered, both by written pleadings and oral arguments,
The petition for mandamus isg presented by Mre. Miriam A. Ferguson
agalnet the Chairman and Secretary and the members of the State Demo-
eratie Executive Committes, Mre. Jane Y. MeCallum, Secretary of B8tate,
in her offielal capacity, and Governor R, 8, Sterling, in his private
cepacity as a candidate, were made parties respondent by the pleadinge
because of thelr relstionship to the subjlect matter of the sult. The re=-
lator alleges in her petition that she and the respondent R, 8. Sterling,
together with others, weres candidates before the democratic state primary
eleotion held on July 24, 1932, for the nomination of that party of its
candidate for the office of governor; that at this first primary she and
the respondent Sterling received the higheet number of votes cast, and
by reason thereof became the contending candidates at the second state
demoeratic primary held on the 27th of August, 1932, 8he states that at
the second primary she received approximately 4,000 more votes than her
opponent, and that this fact will be shown by the statutory returns made
by the county chairmen to the State Demoeratic Executive Committee. The
purpoee of this suit is to obtain the issuance of a writ of mandamus to
require the State Demooratio Executive Committee to canvass the returns,
tabulate the votes, and certify the same to the State Conventlion whieh
meets on September 13, 1932, as provided by statute. The prayer of the
petition, in so far as necessary to be considered, 1ls ae follows!
ik Nomoskhle SEbeh WAL suke Lés Bereuptsr) orier Fas
commanding the Respondent Euun&t:iup:r;:flgizn:du:: r::rhzzzgitnrr
and sach member thareof, that 1t will mest in the Uily of Lubbock
on Mondsy the 12th day of September, 1932, and that 1t shell then
open and cenvase the returns of the secorid primary election of
August 27, 1937, held to nominate candidates for state offilces,
as certified by the various county chailrmen to the state chalr-
man, and shall prepare a tabulated statement, showing the number

of votes recelved sach candidate for Governor, in each county,
and thet when prepared, such statement shall be approved by the



reapondent committee and certified by ites chairman, and further
that such tabulated statement shall be by its chairman presented
to the chalrman of the State Convention immediately after ite
temporary organization on Beptember 13, 1932,

"That in the canvassing of sald returns and in the prepara-
tion of the tabulated statement showing the number of votes re-
celved by each candidate for Governor, the defendant committee
will take into conslderation only luuﬁ matters aes are certified
in the sald returns by the variocus county chairmen and will not
take into consideration, or governed to any extent whatever
b{ any matters or thl:g:, whather of 1rrcgulnr1t{ fraud or ntﬁlr
1llegality or thinge tecever, not shown in ea & returns, as
certified by the ssld varlous county chairmen.,"

That portion of the statute here involved reads:

"Art. 3137. # * & # On the geoond Monday after the fourth
Saturday in Auguet, 1926, and every two years thereafter, the State
executive committes shall meet at the place selected for the meet-
ing of the 3tate conventicn and shall open and canvass the returns

" —
of the second primary election held to nominate candidates for

State offices as certified by the various county chairman (chalrmen)

to the State chalrman, and shall prepare a tabulated statement
showing the number of votes received by each such candidate in
each county, which statement shall be approved by the State com-
mittee and certified by its chairman. At this meeting the State
gommi ttee shall also prepars a complets list of the delegatecs
elected to the State conventions from each county, ae certified to
the State chalrman by each county chalrmen. The Btate chalrman
shall present said tabulated statement and eald list of delegates
to the chalrman of the State convention immediately after ite
temporary organization on the following day, for ite approval or
digapproval . "
1. It will be noted from the above statute that 1t is the duty
of the State Executive Committee to open an® canvaee the retumes of the

primary election "as certified by EP? various uuuq}:_{hg}rnln to the

e

Btgtu ehairman®; that the Committee is aleo to prepare "a tabulated
:t;t;;;if showing the number of votes received by each such canfldate
in esch county." The Chairman of the State Executive Committee 1ls to
present this tabulated stetement to the Chairman of the State Conven-
tion immediately after ite organization,

By Article 3138 of the statutes it 1e mede the duty of the State

Convention "to canvass the vote cast in the entire State for each candidate

-E-



for each 8tate office, as shown by the statement thereof presented to it
by the State Committes." The Article also provides that the convention
ehall declare the candidates who have received the majority of votes

east, ete., the nominees of the party for the offices involved. This
Article aleo makes 1t the duty of the Chairman and Secoretary of the State
Convention forthwith to certify such nominationa to the Secretary of Btate,

In nelther of the Articles to which we have referred ies the subject
of contesting a primary election mentioned. Thias, however, is cared for
by other Articlee of the Statutes,.

Article 3148 provides that a contest may be flled with a party
executive committee in a certaln manner within five days after the result
of the primary election has been declared by the Committee or by the Con-
vention.

Articles 3148 and 3147 relate to and govern the same subject.

Article 314% provides for the opening of ballot boxees on a etat-
utory contest,

Artieles 3151, 3157, and 3153 provide for the conteste of primary
elections through the courts of the State.

Article 3146, previously mentioned, expressly relates to conteste
of primary elections based on charges of fraud or illegslity in the
method of conducting the elections. These contests, as previously stated,
are to be instituted in the manner provided by Article 3148, within =2

designated number of days after the result of the primary election has
been declared by the Committee or Conventilon,

2, It is obvious, we think, from these statutes, which we have
but briefly referred to in thie opinion, but which we have examined
carefully, that the duties of the State Executive Committee ares those of
a canvaesing board,

It is well settled by the authorities that, aside from their
quasi Judiecial power to determine the genuineness of electlon returnsa,
the functions and dutles of the canvassing board are ministerial. They
derive their powere from the Constitution or Statutes, and have no other
powers, functions, or duties than those named. 20 Corpus Jurie, p. 200,
seo, 264,

Corpus Juris further atates the rule:

"It 1= a common error for a ocanvaselng board to over-
eatimate 1te powers. 'Where theres is no guestion as to the

'y



genuinsness of the returns or that all the returne are before
them, the powerse and dutlies of gcanvassers are limlited to the
mechanical or mathematical function of ascertaining and declaring
the apparent result of the election by adding or compiling the
votes cast for each candidate as shown on the face of the returns
before them, and then declaring or certifying the result so as-
They have no power to go behind the returne and ascer-
tain the qualifications of the voters or otherwise inguire into
the regularity of the election. Fraud, bribery, vioclence or other
matters affecting the regularity of the election are to be passed
cn by the proper tribunal and not by the board of canvassers,

The canvassere are not authorized to determine the legality or 1il-
legality of the votes cast at the electlon; to decide upon the of=-
ficial title of the election officers; %o entertain a conteat of
the election; to determine the uunstiiutlunnlltr of a statute;

to ingquire into the wvalidity of the certificates of nomination of
candidates, to pass upon the eligibility of a candidate to offlee,
to declde whether there are any vacansles in any offlces, to de-
termine what was done at an election in & previous year, or to
ruvur;;ﬁln act of theilr predecessors." 20 Corpue Juris, p. 200,
sec. .

Again, the same authority in part declares:

"It is settled heyond controversy that canvassers cannot
go behind the returns. @ returns provided fer by law are the
gole and exclusive evidence from which a canvassing board or of-
Ticlal can ascertsin and declare the result, The canvassers are
not authorized to examine or conslder papers or documents which
are transmitted to them with the returns, or as returns, but which
under the gtatutes do not constitute Plﬂi of the returns, HKelther
are they at liberty to receive and consider extrinsic evidence,
unlepa the officiasl returns are destroyed before they are cane
vassed, in which case secondary evidenoce of thelr contents may
be recelived,"

3. The authorities likewlse hold that, in the absence of a stat-

ute conferring 1%, a board of canvassers has neither express nor implied

power to recount the ballote. 20 Corpus Jurie, p. 203, sec. 269.

We have previously adverted to the fact that a board of canvassers

have the power to determine the genuiness of election returna. £0 Corpus

Juris,

p. P01, sec. 258, atates the rule 1llustrative of thia power as

follows:

|

"Canvassers have the quasl Judieial power to determine
whether the papers transmitted to them are genulne eleotion returns
signed by the proper officaers. Thus, where what purporte to be
twe or more Peturns from the same eledtion dletrigt are recelived,
the canvessing board must necessarily determine om {thae Tace of
the papers which one shall be regarded as the true and genuine
return; but there is no/room for the .exercise of such diseretion=
ary power whers there is before the canvassing board or official
only one document which purports to be the gertified nbstract or
return required by law. The canvassers are not required to re-
celve or treat ae a return any paper which does not appear on its
face to be such a return. If a paper purporting to be a return
is obviously false or a forgery the canvassers should disregard
it; but if 1%t ie doubtful they must include it in the count.

It 418 the duty of the canvaseers to recelve and count sll returns
sent to them which are not obviously spurious, however Talse and
fraudulent they may be in fact, Where the returns are in due form
and are properly authenticated and hence are valld on thelr face,
they cannot be rejectad by the canvasgssrs., The canvassers muat
decide what are the returns from the face of the papers or doou=
mente submitted to them ss returns; they are not to institute any
inquiries sa to their authenticity.,"

o

-



8ince the State Democratic Executive Committee 18 obviocusly a
canvaseing board, these elementary rules of law are applicable to 1t in
the performance of ite statutory dutles, It does not follow, however,
from what we have sald that we should permit the petition for mendamus
to be flled, or that a mandamus should lssue against the Committee. The
regpondent 9tate Democratic Executive Committes in ite sworn anewer has
denied all the allegations of the petition which could be construed in
effect as charges that the Committee would not canvase the returns in
accordance with the statute and the rules of law which s ise therefrom,
After a generanl denial, the Committee in its anawer states:

“4, For further anewer, respondents allege that th

and each of them, acting individually and acting collectively as
members of the sald State committee, intend in good falth to meet
at Lubboek on the date presoribed by law, to wit, September 12,
1032, and in said meeting duly assembled to then prooceed undnr
the luthurlty of and in compliance with the terme of R,.C.3
article 3137, and in the manner prescribed by the lawe of thie
State, to open and canvass the returns of the second primary elec-
tion of the Democratic party held on August 27, 1932, to nominate
candidates for State offices, inecluding that of goveinor, as certi-
fied by the various county chalrmen to the State chairman, and to
grupnru A tabulated statement showing the number of votes recelved

¥y each such candidate in each county, which statement shall be
approved by the sald State committee, and certified by its chalr-
man, W, O, Huggim, and shall be presented to the Chalrman of the
State D-nﬁnrl ic Convention immediately after its organization on
the fellowing dsy. Further, in performing the above described
acte and duties, these ruaﬁnnﬂint! shall aect as preseribed by
law, impartially, consclentiously and legally, uninfluenced by any
threats, attempte to intimidate, or by any threatened court actions,
made by the partisans of elther of the candidates for nomination
of the Demoeoratie party for governor or by anyone else,

"5, That none of these respondents has heretofore ex-
pressed any intentlon %o not canvass the returns of the sald
election impartially and in soccordance with the lawe of this
State, ;'ﬂthat Eann of them has committed any act in violatlon
of th- electlien laws.of this Btats, or has indicated in any way i
that he 12 preparing to violate such election lawe. In this 4
connection there is no basls in fact or in law for the making of
the chargees against these respondente which are contained in the
petition of the relator, and the sald allegations are untrue."

It 1 thus seen that the respondents havenot refused, or indicated
any purpose to refuse or fall, to follow the statute governing them in
the canvase of the primary election returns, and to do the very things
which the relator aske that they be required to do by mandamus. On the
contrary, the answer of the Committee showe a bona fide purpose and in-
tention to comply with the statute,

4, The rule 1s an elementary one that a writ of mandamus will

not 1lie to compel the performance of an act which the respondent shows =



willingnese to perform without coereion. 38 Corpus Juris, p. 8554, sea,
24; People v. Dunne, 258 T11., 441, 101 N, ®,, 560, 48 L.R.A, (N.8,)
500; Double v. MoQueen, 96 Mich., 39, 868 N. W,, 664; State v. Nash, 134
Minn,, 73, 168 N, W,., 730; Bailley v. Garvin, 280 Fed,, 677; Reynolds v.
Egan, 123 La., 114, 48 So., 784; 8t. Louis & 8, F. R, Co. v, Messenger,
26 Okla., 590, 110 Pac., B93; State v. Suneet Tel. & Tel. Co., 30 Wash.,
876, 71 Paoc., 198,

The case of People v. Dunne, just cited, amppears to be precisely
in point., The sotion was one for mandamus against a statutory board
whose duty 1t was to canvass the reesult of an election. The points made
in briefe and argued by counsel for the relstors were that the duties
of the State Canvassing Board were purely ministerial; that a writ of
mandamus might lssue against the governor, who was a member of the can=-
vassing board, to compel the performance of such duties; that the State
Canvassing Board had ne right to look back of the abstracts of votes and
the certificates of the county canvassing boards, but should have accepted
them and declared the result accordingly. That the State Canvaseing Board
ie a permanent body, and the act sought to be held vold was one which did
not require a reassembling of the Board. The brilef of the Attorney
General, who appeared for the 8tate Canvassing Poard, made the following
points, namely: That the State Canvaselng Board can act only upon certi-
fied statements of the county ocanvassers, and had no authority to pro-
cure corrected returns or go behind the returns or recelve testimony either
to sustain or invalidate them; that the duties of the Canvaseing Board
were purely ministerlial, and that mandamus would lie to compel the Board
to iseue 2 certificate to the person having the greatest number of votes
as -shown by the returns; that while a writ of mandamus could not lesue
to control the head of an executive department in the dlscharge of a duty
involving Judgment snd discretion, yst the writ ecould issue where the
duty wae merely ministerial. In discussing the care the Supreme Court of
the 8tate of Illinols held that the writ of mandamus could only issue to
compel a party to act when 1t wae hie duty to aet without it; that the
writ would not lsesue to compel the dAoing of en met which the pereson sought
to be coerced sdmite on the record he ie willing to do without coercion,
the eourt in part said:



"It will therefore be seen that there is entire agree-
ment between the counasl for the relators and the attorney general,
representing the defendants, concerning the questions of law in-
volved; and, there being no controversy or difference of opinion
between them respeeting the law and the duty of the state canvass-
ing board, there does not seem to be any necessity for ealling
into exerclee the power of the court to coerce the defendants to
do wvhat they admit to be their duty under the law. The purpose
of the extraordinary writ of mandamus is to compel the perform-
ance of a ministerial duty which one charged with the duty has
refused to perform. The writ can only be issued to compel & party
to act when it wae hias duty to act without it. It confers upon
the rarty againet vhom it may be iasued no new suthority, and from
its very nature can confer none. People ex rel. HoKee v. Gllmer,
10 I11., °242; Ottawa v, People, 48 Il11,, 233; People ex rel.
Peoria & R, I. R, Co, v, Cline, 63 Il1, 304, If it ig the duty
of the defendants to do the acts sought to be coerced by the writ,
such acts would not be any more vallid or legal Af done under the
command of the eourt, The office of the writ is to compel action
by the unuilling. There must be a refusal to perform the act; and,
if & personal right 1e involved, a refussl muet follow a demand.

¢i1l not lssue to compel the Aolng of an &g hioch the
person gought to be coerced sdmite on the reeord he 1g willing
dg without eoerglion. Peorle ex rel. Wational Cigar Co, ¥v. Dulaney,
L .y DOB, talics ours),

Fear is expressed in the petition that the State Democratic Execu-
tive Committee might be intimidated by extrinsie forees, or that thelr
deliberations might be interfered with through an injunction lssued by
some Aistriet Judge. We 4o not think the apllegations made sufflclent
to warrant the lssuance of the writ of mandamue againet the Committea.
The Committee in ite answer expressly deelares that in canvassing the

returns 1t "ghall act ae prescribed by law, impartially, conscientiously

and legally, uninfluenced by any threats, attempts to intimidste, or by
any threatensd court actions made by the partlsans of elther of the candl-

dates for nomination of the Demoeratic Party for Governmor, or by anyone
else." (Italics ours)

The petition for mendamue attempts to make the State Democrstle
Convention, 1%ts president, secretary, and each and all the delegstes and
ihlhﬂrﬂ thereaf, Participating and to participate, parties respondent,
and contailne a p;nrur asking "Tor & pirllpt&rr order ﬁf‘thi- Court direct-
ing the State Demoeratic Convention, its president, secrstary, and sach
and all of 1ts delegatee and members, to canvass the returns of the pri-
mary electicn and make statutory certificates, ste.

The State Demoocratiec Convention thus far has no exletence, hae not
been served, has not appeared, and is plainly not a party to this pro-
ceeding. Its president and secretary have not been elected, and the
names of itz delegates are not shown in the petition. DNone of thase

are parties to thle proceeding, and none appeared at the argument.

-?-



Since 1t 1s apparent that the respondents, members of the State
Demoeratic Executive Committee, have not breached any statutory duty
due te the relator, and have shown clearly that they do not intend to do
g0, it 1s obvious that were we to permlt the filing of a petition for
mandamus, we would necessarily refuse to grant the writ. This being the
etate df the record, and after appearance by all parties involved and
full wlint, we desm 1t our duty to overrule the motion for leave to
file, and 1t ig accordingly overruled,.
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VORIAN A, FERGUSON v, W. O. HUGGINS ET 4L, 122 Texas 95, 52 S. W,
(2) 904. Decided September 10, 1932,

Opinion delivered by Mr. Chief Justice Cureton.

Thia suit is before us on motion for leave to file a petition
for mandamus. Because of the importance of the matter involved, we set
the motion down for hearing and notified the parties respondent, all of
whom appesred and snswered, both by written plesdings and orel arguments.

The petition for mandamus is presented by Mrs, Miriam A. Ferguson
apainst the Chairman and Secretary and the members of the State Demo-
oratic Executive Committee, Mrs, Jane Y. MeCallum, Secretary of State,
in her official capacity, and Governor R. 8. Sterling, in his private
sapacity as a candidate, were made parties respondent by the pleadings
because of their relationship to the subject matter of the suit. The re-
lator alleges in her petition that she and the respondent R, 5. Sterling,
together with others, were candidates before the democratic state primary
alection held on July 24, 1932, for the nomination of that party of its
candidate for the office of governor; that at this first primary she and
the respondent Sterling received the highest number of votes cast, and
by reason thereof became the conterding candidates st the second state
demoeratic primary held on the 27th of August, 1932, She stetes that st
the second primary she received approximstely 4,000 more votes than her
opponent, and that this fact will be shown by the statutory returns made
by the county chairmen to the Stete Democratic Executive Committee, The
purpose of this suit is to obtain the issuance of a writ of mandamus to
require the State Democratic Executive Committee to canvass the returns,
tabulete the votes, and certify the same to the State Convention which
meats on September 13, 1932, as provided by statute, The prayer of the

petition, in so {ar es necessary to be considered, is as followss

WMHEREFORE, your Relator respectfully prays that
i'ds Honorable Court will make its peremptory order forthwith,
commanding the Respondent Committee - its president, its secretary
and each member thereof, that it will meet in the City of Lubbock
on Monday the 12th day of September, 1932, and that it shall then
open and canvass the returns of the second primary election of
dugust 27, 1932, held to nominate candidete for state offices,
as certified by the various county chairmen to the state chair-
man, and shall prepare a tabulated statement, showing the number
of votes received by each candidate for Governor, in each county,
and that when prepared, such statement shall be approved by the




respondent committee and certified by its chairman, and further

that such tabuleted statement shall be by its chairman presented

to the chairman of the 3State Convention immediately after ita

temporery organization on September 13, 1932.

"That in the canvassing of said returns and in the preparas-
tion of the tabulsted stetement showling the numbor of wvotus re-
ceived by each candidate for Governor, the defeniant committoe
will take into consideration only such matiers au are certified
in the sesld revuras by Shoe variocus county chairmen and will notb
take into consideraticn, or be gowverned to any extont whatevar,
by any mattsrs or tairgs, whether of irrepuiarity, frad or cother
illegality or things whaotsoever, not shown in said returns, as
cortified by tbe seid various county chairmen.®
That portion of the ststute here involved resdsi

®irt. 3137, #*s%»* On tho second Monday after the fourth
Eaturday in Asugust, 1926, and every two years thereafter, the State
exccutive committce shall meet at the place sclected for the meet-
ing of the State convention and shall open and canvess the returns
of the second primery election held to nominate canlddates for
State officua 22 vertified by the various county cheirman Enhairmmmﬂ
to the Biate ohalrman, and shall prepare a tabulztsd statement
shewing the tunker of wotes received by eack iyah zzndidate in
each county, which statoment shall be approved by the State come
mittee and certified by its chairman., At this meoting the State
committee shall also prepare a complete list of the delegates
elected to the State conventions from each county, as certified to
the State chairman by each county cheirman, The Siate chairman
shall present said tabulsted statement and said list of delegates
to the chairman of the State convention immediately after its
temporary organization on the following day, for its approval or
disapprovel.”

1. It will be noted from the above statute that it is the duty
of the State Executive Committee to open and canvass the returns of the
rrimary election "as cortified by the various county chairmen to the
State chairman®; that the Committee 1s also to prepare "a tabulated
statoment showing the number of wvotes received by each such candidate
in each ecounty.,® The Cheirman of the State Executive Committee is to
prosont this tabulated gtotement to the Chairman of the State Conven-
tion immediately after its organizatiocn,.

By Article 3138 of the statutes it is made the duty of the State

Convention ™o canvass the vote cast in the entire State for each candidate



for oach State office, as shown by the statement thercof presented to it
by the State Committee." The Article slso provides that the convention
shall deelare the candidates who have received the majority of votes

cust, ctc., the nominees of the party for the of fices involved, This
Article also makes it the duty of the Chairmen and Secretary of the State
Convention forthwith to certify such nominations to the Sceretary of State,

In neither of the &rticles to which we have referred is the subject
of contesting a primary election menmtioned., This, however, is cared for
by other Articles of the Statutes.

Article 3148 provides that a contest may be filed with a party
oxeoutive committee in a certain manner within five deys efter the result
nf the primary election has been declared by the Committee or by ths Con=
vontion.

ticlea 3146 and 3147 relate to and govern the same subjoct.

A-*icle 3149 provides for the opening of ballot bcxes on a stat-
utory contost.

Articles 3151, 3152, and 3153 provide for the contests of primery
elections through the courts of the State,

krticle 3146, previously montioned, expressly relates to contests
of primery elections besed on charges of fraud or illegality in the
methed of conducting the elections., These contests, as previously stated,
are to be instituted in the manner provided by 4Article 3148, within a
designated number of days after the result of the primary election has
been declared by the Committee or Convention.

2, It is obvious, we think, from these stetutes, which we have
but briefly referred to in this opinion, but which we have examined
carefully, that the duties of the State Exscutive Committee are those of
a canvassing board,

It is well settled by the authoritics that, aside fromt heir
quasi judicial power to determine the genuineness of election returns,
the functions and duties of the canvassing board arc ministerial, They
derive their powers from the Constitution or Statutes, and have no other
powers, functions, or duties than those named, 20 Corpus Juris, p. 200,
gec. 254

Corpus Juris further states the rules

"It is a common error for a canvassing board to over=-

egtimate its powers, Where there is no question as to the

T



geneuineness of the returns or that all the returns arc before
them, tho powers and duties of canvassers arc limited to the
mechanical or mathomaticel function of ascoertaining and declaring
the apparent result of the election by edding or compiling the
votes cast for cach candidate as shown on the face of the roturns
before them, and then declaring or certifying the result so as-
certained. They have no power to go behind the returns and ascor=-
tain tho qualifications of the voters or otherwise inguire into
the regularity of the clection. Fraud, bribery, violence or other
matters affecting the regularity of the election are to be passed
on by the proper tribunzl and not by the board of eanvassars.

The canvassors are not suthorized to determine the legelity or il-
legality of the votes cast st the election; to decide upon the of-
fieial title of the slection officurs; to entertein a contest of
the election; to determine the constitutionality of a statute;

to inquire into thoe velidity of the certificates of nomination of
candidates, to pass upon the cligibility of a candidate to office,
to decide whether there are any vacancies in sny offices, to do=
termine what was donc at an election in a previous yoar, or to
roverse an act of their predecessors,® 20 Corpus Juris, p. 200,
scc. 255.

Agoin, tho same suthority in pert doclaress

i1t is settled beyond controversy tihat canvassers casnnct
go bohind tho returns, The returns provided Por by law are tha
sole and exelusive cvidence from which a eanvassing board or of-
ficial can ascertain and declare the result. The cenvassers are
not suthorized to examine or considor papers or documcnts which
are transmittod to them with the returns, or as returns, but which
under the statutes do not constitute paert of the returns, HNeoither
are they at liberty to roceive and consider extrinsic evidence,
unless the official returns are destroyed bucfore they are cane-
vassed, in which case pecondary evidence of their contents may
be recoived.®

3. The suthorities likewise hold that, in the gbsence of a stat=

ute conforring it, a boerd of canvassers has neither express nor implied

power o

have tha

recount the ballets. 20 Corpus Juris, p. 203, sec., 259,
We have previously adverted to the fact that a board of canvessers

power to determine the genuineness of election returns. 20 Corpuas

Juris, p. 201, scc., 256, states the rulec illustrative of this power as

follows:

"Canvasgers have the quasi judiclsal power to determine
whother the papers transmitted to them are gemuine eloetion returns
signed by the proper officers, Thus, where what purports to be
two or more returns fromtho seme election district are received,
the cenvassing board must nocesgarily determine from the face of
the papers which one shall be regardced as the true and gemuine
return: ot there is no room for tho exereise of such discretion=-
ary pover whore there is before the canvassing board or official
only one document which purports to be the certified abstract or
return required by law, The canvassers are not required to ro=-
geive or treat as a return any paper which does not appear on its
face to be such a return. If & paper purporting to be & return
is obviously falee or a forgery tha canvassers should disregard
it; but if it is doubtful they must include it in the count.

It is the duty of the ecenvassers to receive snd count all returns
sent to them which are not obviously spurious, however falsc and
fraudulcnt they may be in fect. ilhere the returns are in due form
and are properly authenticated and hence are valid on their face,
they cennot be rejected by the canvassers. The canvasseérs must
deeide what are the returns from the face of the papers or docu-
ments submitted to them as returnsj they ere not to institute any
inguirics sz to their suthenticity.®

whe



Since the State Democratic Exccutive Committee is obviously a
canvassing board, these elementary rules of law arc applicable to it in
the performence of its statutory dutics. It does not follow, however,
from what we have said that we should permit the petition for mandams
to be filed, or that a mandamus should issue against the Committes. The
respondent State Demoeratic Executive Committee in its sworn answer has
denied all the sllogetions of the petition which could be construed in
effect es chargos that the Committee would not canvass the returns i
accordance with the stetute and the rules of law which arise therofrom,
After a gencral deniel, the Committec in its answer statoss

"is For further answer, respondonts allege that they
and each of thom, aeting individuaelly and scting collecti-ely as
members of the said State committee, intend in gocd faith to meet
at Lubbock on the date prescribed by lew, to wit, Scptember 12,
1932, and in said mecting duly assembled to then proceced undor
the authority of and in complisnce with the torms of R,0.8.,
article 3137, ond in the manner prescribed by the laws of this
State, to open and canvess the returns of the sccond primary elece
tion of the Democrastic party held on August 27, 1932, to nominate
candidates for State offices, including that of governor, ms certi-
fied by the various county chairmen to the Stete chairmen, and to
prepare & tabulated statement showing the mumber of votes received
by each such cendidate in csch county, which statement shall be
approvid by the sald Steto committec, and certificd by its chair-
man W. O, Hupggins, and shall be presented to the Chairman of the
State Demoeratic Convention immodiately after its organiszation on
the following day. Further, in performing the above described
acts and dutlics, these respordents shell sct as prescribed by
law, impartislly, conscientiously and legally, uninfluenced by any
threats, attempts to intimidate, or by any threatcned court sctions,
made by the partigans or either of the candidates for nomination
of the Democratic party for governor or by anyone else,

W5, That nono of these respondents has herctofore ox-
pressed any intention to not canvasa the returns of the said
e¢lection impartially end in accordance with the laws of this
State, and that none of them has committed any act in violation
of the election laws of this State, or has indicated in any way
that he is preparing to violete such election laws. In this
connection there is no basis in faet or in law for the making of
the charges against these respondents which are contained in the
petition of the relator, and the said allogetions are untruo."
It is thus scen that the respondents have not refused,or indicsted
any purpose to refuse or fail, to follow the statute governing them in
the canvass of the primary election returns, and to do the very things
which the relator asks that they be required to do by mandams. On the
contrary, the answer of the Committee shows a bona fide purpose and in=
tention to comply with the statute,

4a The rule is an elementary one that a writ of mandamus will

not lie to compel the performence of an act which the respondent shows a



willingness to perform without cosrcion., 38 Corpus Juris, p. 554, aec.
244 Peopls v, Dumne, 258 I11,, 441, 101 N. E,, 560, 45 L.R.4. (N.5.)
500; Double v, MeQueen, 96 Mich,, 39, 55 H. W., 564; State v, Nash, 134
Minn., 73, 158 N, W., 730; Bailoy v. Garvin, 280 Fed., 677; Reynolds v.
Egan, 123 La,, 114, 48 So., 7643 St. Louis & 8. F. R. Co., v. Mcssenger,
2% Okla., 590, 110 Pac., B93; State v, Sunset Tel, & Tel, Co., 30 Wash.,
676, 71 Pac. 198,

The case of People v. Dunne, just cited, appears to be preciscly
in point, The sction was cne for mandamis ageinst a statutory board
whose duty it was to canvass the result of an eloction, The points mpde
in briefs and argucd by counsel for the reletors were that the duties
of the Stsnte Canvessing Board were purely ministerisnlj that & writ of
mandamis might issue against the governor, who was s pember of the can-
vassing board, to compel the performance of such duties; that the State
Canvassing Board had no right to look back of the abstracts of votes and
the certificates of the county canvassing bosrds, but should have accepted
them and declared the result accordingly. That the State Canvassing Board
i3 a permsnent body, and the act sought to be held vold vas one vwhich did
not require a reasgembling of the Board, The brief of the Attorney
General, who appeared for the State Canvassing Board, made the following
points, namelys That tho State Canvassing Boord can sct only upon carti-
fied statements of the county canvessers, and hed no suthority to pro-
cure corrected returns or go behind the returns or receive testimony either
to sustain or invalidste them; that the dutics of the Canvassing Board
were purcly mministerial, and that mandamus would lie to compel the Board
to iasue a certifi-ate to the person having tho greatest number of votes
as shown by the returns; thet vhile a writ of mandamus could not issue
to control the head of an executive department in the discharge of a duty
involving judgmont and discrotion, yot the writ could issue where the
duty was morely ministeriel. In discussing the case the Supreme Court of
the State of Illinois held that the writ of mandamus could pnly issue to
compel a party to act when it was his duty to act without it; that the
writ would not issue to compel the doing of en act which the person sought
to be coerced sdmits on the record he is willing to do without coecrcion,

the court in part seid:



"It will therefore be seen that there is contire agree-
mont between the counsel for the relstors and tho sttorney gonersal,
representing the defendents, concorning the quostions of law in-
volved; and, there being no controversy or difference of opinion
betweon them respecting the law end the duty of the state canvass-
ing board, there docs not seem to be any necessity for calling
into exercise the pover of the court to coerce the defendants to
do vhat they admit to be their duty under the law. The purpose
of the extreordinary writ of mandamus is to compel the performe
ance of & ministeriasl duty which one charged with the duty has
refused to perform, The writ cen conly be issued to compel z perty
to egct when it was his duty to act wit-out it. It confers upon
the party egeinst whom it masy be issued no new authority, and from
its vory nature can confer none. FPeople ex rel. kiclee v. Gilmer,
10 I11., 242, Ottewa v. People, 48 1I1l., 233; People ex rel,
Peoria & R« I. R. Co. v. Cline, 63 I1l, 394. If it is the duty
of the defendants to do the esets sought to be coerced by the writ,
such acts would not be any more walid or legsl if done uncer the
command of the court. The office of the writ is to compel ection
by the umrilling., Therc must be a refusal to perform the act; and,
if a personal right is involved, s refusal must follow & demend.

The writ 311; not _issue to gng—&l the dging of an 555 vhich _'I;tg

% mtmut ngg;g%ﬂg. Penplaax ral. Ne t.innal Gigar L’:-:r. Ve ﬂulana:,r,
111,, 503," (Italics ours).

Fear is expressed in the petition that the State Democratic Execu-

tive Committee might be intimidated by extrinsic forces, or that their
deliberations might be interfered with through an injunction issuwed by
some distriet judge. ''e do not think the sllegetions mede sufficient

to warrant the issuance of the writ of mandamus againat the Committee,
The Committee in its answer expressly decleres that in canvessing the
returns it "shall act as prescribed by law, impartially, conscientiously
and legally,

any threatcned court sctions made by the partisans of either of the candi-
dates for nominetion of the Democratiec Farty for Governor, or by anyone

else," (Italies ours)

The petition for mandams sttempts to make the Stete Demoeratic
Convention, its president, secrctary, and each and all the delegates and
members thereof, perticipating and to participete, psrties respondent,
and contains a prayer asking for a peremptory order of this Court direct-
ing the State Democratic Convention, its president, seeretery, and each
end ell of its delegates and members, to canvess the returns of the pri-
mary election and make statutory certificates, ete.

The State Democratic Convention thus far hss no existence, has hot
been served, has not eppeared, and is plainly nct a party to this pro-
ceeding, Its president and secretery have not been elected, and the
nemes of its delepates mre not shown in the petition. MNone of these

are parties to this proceeding, and none appesred at the argument.



Since it ia apperent that the respondents, members of the State
Democratic Executive Committee, have not breached any statutory duty
due to the relator, and have shown clearly that they do not intend to do
80, it is obvious thet were we to permit the filing of a petition for
mendams, we would necessarily refuse to grant the writ. This being the
stoate of the record, end efter appearsnce by all perties involved and
full argument, we deem it our duty to overrule the motion for leave to

file, and it is accordingly overrulsd.
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TO THE HONORABLE K. D. WHIGHT,
Judge of the Lyth Judicial Idstrict of Texas.

WHEAEAS, eertain charges and insimations have appeared
in the newspapers of this state and country, charging that
some kind of fraud vas cosmitted in Zapata County in connee-
tion with the run-off primary of August 28, 1548, and

BIEAEAS, it was intisated in naid newsyaper articles
that the charges were based mostly upon testimony given by
certain individuals from 7apata County, and one in rarticular
from Webb County, and

WHEREAS, it was the desire of the Orend Jury for Zapata
County, under its sworn duty and obligation to investigate
all criminal matters in the County, to investigate the true
facts concerning sald purported clarges:

NOW, TERTORE, the undersigned citizens of Zapata
County, under its sworn duty and obligation to investigate
sll eriminal matters in the County, to investigate the true
facts concerning said purported charges:

WOW, THENKFORE, the undersigned citisens of Zapata
County, constituting the duly sworn and empanelled Grand
Jury of the L¥th Judieial District Court for Zapata
County, February Term, A. D. 1919, respectfully report
to Your Fomor that a thorough, comprehensive and impartisl
investigation was condueted by said Grund Jury seeidng to
determine whetheror not any fraud or violations of the Penal
Code were committed by aryone in Zapata County in commection
with the run-off primary of August 28, 1548. In this comneo-
tion, thirteen witnesses were sumwoned to testify, and did
testify, before said Orand Jury, including all the witnesses
who were named in said newspaper articles as having appeared
to testify from Zagata County and one from Webb County,
before a Federal Court in conmection with the charges of
fraud allegedly committed in Zapata County. Also called



to testify before us were those county officials and the
efficers of election of Zapata County, who had any part
whatsoever with the conduet of the rum-off prisary election
of August 28, 1948.

The evidence sdduced before said Orend Jury showed
that there was no fraud in said election and no viclations
of the Penal Codej on the contrary, the overvhelming evi-
denoe and testimony showed that the election «as conducted
legally, fairly and impartially, and that the officers of
election and the officlals of Zapata County were exceod-
ingly diligeat and mealous in their dutiss, and that a
fair and orderly election was beld in iapata County on
said date of August 28, 1548.

A complete transeript of the testimony of all wit-
nesses appearing before the Orand Jury was recorded and
has been made a part of the files of the Orand Jury for
Japata County.

fespectfully subedtted,
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