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. rnold, Fortas, nd . o 
• shington, D. C, 

S pte~ber 23, 1948 

ttention: Ju ,e Thu ·an Arnold 

. y de r Thunnen : 

nolos am handin~ you copy of trans 
cript of p rt o tho proce din~ b for 
Judge D vidson in the o se o Stevenson vs. 
Johnson. 

I m also enclosing coy or otio or 
stay of temporary injunction ihich ill 
pr sent to Judge Hutch son tomorro, and -lso 
copy or Petition for tri t or Mandamus and 

rohibition, hich ~e have prepared but h v 
not yet d cidod 1h ther it ill necessary 
that it be present d. 

his 111 .iv you a pa. i 1 picture of 
the situation, nd I will oo unicate ~1th 
you after Jude Iutch son 

ino rel 

1 vin J. iirtz 



CORl-'US CHRISTI CALLER-TIMES 

October 19, 1948 

~uval Primary 
Given Clean Bill 
Of Health by Jury 

Caller-'Ilmea New, Service ed off, however, when a justice of 
SAN DIEGO - Duval County's the U. S. Supreme Court interven­

Aug. 28 primary election was given ed and ruled that the federal court 
a clean bill of heal 4.h by a district was not the proper forum fo't.-an 
.court grand jury here Monday. election contest suit. 

In a verbal report to Dist. Judge Among witnesses questioned by 
L. Broeter, Jose Tovar, foreman the _grand jury was Campbell King, 
of the grand jury, said that 20 chairman of the county executive 
witnesses had been examined dur- committee. King was vacationing 
ing the course of the investiga- and could not be served with a 
tion begun Oct. 4, . but that no subpoena to appear with his rec­
evidence of irregularities of any ords at the federal inquiry. 
sort had been discovered. . In add~tion to Tovar the grand 

When he empanelled the grand Jury consisted of Clark King, Jesui:: 
jury at the opening of a four-week Olivera, Jr., Dan Tobin, Jr., A. C. 
term of 79th District Court for Farias, Diego Gonzalez, R. H. Hud­
Duval County Oct. 4, Judge Broeter gens, A. V. Barrera, Roy W. Med­
specially instructed it to make a lin, E. Carrillo, Jr., Henry Norris 
"thorough investigation" of the and Harry Peck. 
Aug. 28 primary. The grand jury returned four 

The action of the grand jury indictments before adjourning, 
apparently brought to an end a . two for murder, one for failure 
chain of events which began Sept. to stop and render aid following 
15 when Coke R. Stevenson in fed- an accident and one for child 
eral court at Fort Worth question- desertion. The names of those in· 
f!d the ..)uval County vote total in dieted were withheld pending 
the runoff election. His attorney, their arrest by Sheriff Dan U. 
Dan Moody, said that the Duval Garcia and his deputies. 
County vote was "loaded" and call-
ed attention t0 the fact that Steven-
son ha,. been given only 40 votes 
to 4,622 for his senatorial oppon-
ent, Lyndon B. .r ohnson. 

A one-day hearing was held here 
Sept. 28 by J. M. Burnett, special 
federal master ln chancery ap­
pointed to investigate the election. 
The federal investigation was call• 
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SUMMONS IN A CIVIL ACTION D. C. Form No. 45 Rev. 

ilistritf <ttnurt of tl1r l1tuite-ik ~fates 
FOR THE 

NOT 
···-···························· DISTRICT OF ·-··············-··············· 

···················-9-R...... D IVI s I ON 

CIVIL ACTION FILE No . .. _ ... 164().__·-······ 

R I tev n on 
~ 

b en 
f ... 

~ ~ :s .. ~ 
c; 
C4 

t 

0 ::9 C, 

~ = 0 ro t:: -+t 0 ru ,-4 -M a I- rl 1M u:: ~ +. 0 Plaintiff +, SUMMONS I r") <:: 

~ 
I-

""""' 
~ 

0 > .,.., ..., v. ·o 

i: ~ ~ : ,, 
f ... ' ~ .. ...,.._. 

(') !O . ::--
I E-4 

~ ~ 

I 
0 :i:; 

; ·'= nd .,-,-

-~ 

Defendant • 

:,rn r,•-y 1 '3'AJ Gc.1 ! G OIIJI. !' 2 LA! G !~ UJ pt bf.L OU OfJIGL {Jl!Jli g flD!fGq 8 G~ • ., 'JJ3'J L fJF! qi; Hlf • 

To the above named Def end ant : L don ohnson, la.noo Oo~ty, Texa. 
vr] 
You are hereby summoned and required to serve upon • • 11 

C A Ot c) 

plaintiff's attorney. ,.:whose.address 

26LA!GG··---····· 

JPfAGf .......... . 

JIJ:VB2HVI\8 ~ ,EB 

18' 614 1:r 
a, 

an answer to the complaint which is herewith served upon you, within 20 days after service 

of this summons upon you, exclusive of the day of service. If you fail to do so, judgment by default will 

be taken against you for the relief demanded in the complaint . 

................. 0 •......•................. •·························· 
Clerk of Court. 

By •••• £.±t... ... ~7ci;;k:···· 

Date: • [Seal of Court] 

ATT ~~~~~ I 
T _pGLG "rG +fJG 

G a. 

Nofe.-T is su. pursu ~ s /Ii_ • il Procedure. 



d return, that on the ' • .- i day of 19 

I received the within summons 
Dg+G: 

qs1a ~lfGL 26LA!G 

MARSHAL'S FEES 

TraveL .......... $ ......................... . United States Marshal. 

Service ......... . 
By··-···-·····························-·-··-·-··-·······-··············-·-·····-·--

Deputy United States Marshal. 
't 

Subscribed and sworn to before me, a this 

day of 19 

X n SI.G p61 p11 anUJD &CJ ~uq 
[SEAL] 

Hp.Ge f.O 26J./.6 fIDOJJ 

J,O "JJ6 s-poAG JJsmr-q Dfq_G.;qmJ+ : 

Note.-Affidavit required only if service is made by a person other than a United States Marshal or his deputy. 
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IN Tm DISirRICT COURT OF TEE UNITi!iD ST.ATES 

FOR THE Northern DISTRICT OF TEX.AS 

Fort Worth DIVISION 

COKE R. STEVENSON, 

PLAINTIFF 

vs. 
OM L. TYSON 

V A:N"N M. KENNEDY and 
LY.Nl)ON B. JOHNSON 

DEFENDANrS 

ORIGINAL 

CIVIL NO. 1640 -----

C 011/IPLAINT 

TO TKl HONORABLE JUDGE OF SAID COURT: 

COKER. STEVENSON, who resides in Kimble County, Texas, 

Plaintiff, complaining of Tom L. Tyson who resides in 

Navarro County, Texas, Vann M. Kennedy, who resides in Nueces 

County, 'l1exas, and of Lyndon B. Jobnson, who resides in Blanco 

County, Texas, all referred to as defendants herein. 

I. 

That Tom L. Tyson was elected Chairman of 

the Democratic State Convention held at Fort Vorth, Texas, on 

September 14, 1948, and Vann lvI. Kennedy was elected Secretary 

thereof. 

II. 

'l'he rights and property involved in this action are 

nomination by the Democratic Party of Texas for the office of 

United States Senator from ~exas for a term of six years beginning 

in January, 1949, and which nomination amounts to election to the 

office of United States Senator from Texas for said term. The 

emoluments of said office exceed in amount, and therefore the 

value of the rights in controversy exceed in amount, the sum of 

Three Thousand Dollars ($3,000.00). 



• l 

III 

The rights asserted in this action, and which this 

action is brought to enforce and protect, and the right to in­

voke the jurisdiction of this Court to prevent the wrongs and 

threatened wrongs alleged, arise under Section 4 of Article I 

and the Seventeenth Amendment to the Constitution of the United 

States, and under Section 43, Chapter 3, Title 8, United States 

Code, 1946, and under Sections 51 and 52, Chapter 3, Title 18, 

United States Code, 1946, and under Sections 241 and 242, Title 

18, United States Code, the Act of Congress of June 25, 1948; 

and jurisdiction of this Court of this action is provided by 

Section 1343, Title 28, United States Code, the Act of Congress 

of June 25, 1948. 

IV 

Heretofore, to-wit, on August 28, 1948, there was 

held in the State of 'l1exas by the Democratic Party a general 

primary as provided in Article 3137, Revised Civil Statutes of 

Texas, 1925, for the purpose of making nomination of a candidate 

for the office of United States Senator from Texas for a term 

of six years beginning in January, 1949; that in said general 

primary election which was held on said date in each of the 

Counties of Texas, with the exception of Hansford County and 

Kinney County, plaintiff Coke R. Stevenson was a candidate for 

nomination by the Democratic Party for United States Senator 

from Texas for said term; and Lyndon B. Johnson, one of the 

defendants, was also a candidate for said nomination. Members 

of the Democratic party residing in Jim ~~ells County and in 

Zapata County voted in said primary, and the names of Coke R. 

Stevenson and Lyndon B. Johnson appeared on the official primary 

ballot in said counties as candidates for said nomination. 

V 

In Zapata County, Texas, there were on August 28, 

1948, four regularly designated and established voting precincts. 

In precinct No. 1 of Zapata County, Texas, Coke L. Stevenson 

received 50 votes and Lyndon B. Johnson received 301 votes; in 

2. 



precinct No. 2 of ~ata County, Texas, Coke R. Stevenson re­

ceived 17 vo~es and Lyndon B. Johnson received 192 votes; in 

precinct N~. 3 of Zapata County, ~exas, Coke R. Stevenson re­

ceived 59 votes and Lyndon B .. Johnson received 91 votes; and in 

precinct No. 4 of Zapata County, Texas, Coke R. Stevenson re­

ceived 5 votes and Lyndon B. Johnson received 39 votes. Pursu­

ant to the provisions of Article 3127, - evised Civil Statutes 

of 1l 1exas, 1925, the Chairman of the County Democratic ~xecutive 

Committee of Zapata County, Texas, certified to the Chairman 

of the State Democratic ~xecutive Committee the vote in said 

county as between the two candidates i'or the nomination of the 

Democratic party for United States Senator from Texaa and 

fraudently certified that Lyndon B. Johnson had received 669 

votes, when in truth and in fact he had rec·ei ved only 623 votes; 

and said Chairman further fraudently certified that Coke R. 

Stevenson had received only 71 votes in said county in said 

primary election, when in truth and in fact he had received 

131 votes. 

VI 

1l 1he Democratic primary @lection officials of Jim 

Wells County, Texas, after the polls had closed and all of the 

votes cast in precinct No. 13 of Jim Wells County, 1l 1exaa, had 

been counted, first reported that Coke R. Stevenson had re­

ceived in said precinct ~o. 13, 60 votes and that Lyndon B. 

Johnson had received 765 votes. 'l'hereafter, and approximately 

five days after the pdls had closed and the counting of all 

votes cast in said precinct No. 13 had been completed and the 

vote reported, the Democratic primary election officials of 

Jim Wells County, 1l 1exas, fraudulently changed the vote as be­

tween Coke R. Stevenson and Lyndon B. Johnson to show that 

Lyndon B. Johnson had received 967 votes and coke R. Stevenson 

had received 61 votes in said election precinct No. 13. At the 



time the polls were closed and the count of the votes in said 

election precinct No. 13 had been completed, only 841 votes had 

been cast in said precinct. In the few days following there 

were added to the list of persons voting in said precinct 200 

additional names and 200 votes which had never been cast were 

fraudulently credited to Lyndon B. Johnson. 

VII. 

The former Chairman of the County Democratic Executive 

Committee of Jim Wells County, rrexas, in certifying to the 

Chairman of the State Democratic ~xecutive Committee the vote 

in Jim Vells County, Texas, for the Democratic nomination for 

United States Senator from Texas, fraudulently included in the 

returns so certified 201 or 202 more votes for Lyndon B. 

Johnson than he had in truth and in fact received and such addi­

tional votes credited to him in said certification were added 

as above alleged to the vote in precinct No. 13 of Jim Wells 

County, Texas. 

VIII. 

Under the provisions of Article 3137, Revised Civil 

Statutes of 1l 1exas, 1925, the State Democratic ~xecutive Committee 

met on Ivionday, September 13, 1948, at Fort Worth, '11exas, for the 

purpose of canvassing the returns from the various counties in 

1l 1exas of the results of said primary election, and of the con­

test between plaintiff and defendant Lyndon B. Johnson for nomi­

nation by the Democratic party for United States Senator from 

Texas; and said Lyndon B. Johnson was given the benefit of said 

fraudulent returns from Zapata and Jim Wells Counties, Texas, 

and after said canvass was made the State Democratic Executive 

Committee reported the results to the State Convention of the 

Democratic party held in ~ort ~orth on September 14, 1948, and 

said defendants Chairman and Secretary will issue a certificate 

of nomination of Lyndon B. Johnson, unless the relief herein 

prayed for is granted. 1rhe number of votes fraudulently credited 

to Lyndon B. Johnson in the returns from Zapata and Jim Wells 



Counties, 1l 1exas, were sufficient in number to change and did 

change the results of said primary election in the nomination 

of a dandidate for United States Senator; and if said fraudulent 

votes so certified from said two counties are deducted from the 

total vote of the said Lyndon B. Johnson, the plaintiff Coke R. 

Stevenson would be shown entitled to and he would receive the 

certificate to nomination. 

]X 

Under the law of 1i1exas, as declared by the Supreme 

uourt of '11exas (Ferguson .!.e.· Huggins, 122 1l 1ex. 95, 52 S. W. (2d) 

904), the state Democratic ~xecutive Uommittee's power does not 

include the power to recount the ballots or go behind the returns 

filed with it which appear regular upon their face. Under the 

law of 1l 1exas, as declared by the Supreme Court of 1J.1exas ( Sterling 

vs. Fer uson, 122 'l'ex. 122, 53 S. J. \ 2d) 122) , the certificate 

of nomination issued by the State Democratic Convention will give 

to Lyndon B. Johnson a standing and a right which will entitle 

him to have his name printed upon the official general election 

ballot, unless the certificate is set aside by a proper proceed­

ing such as an election contest. 1.rhe statutes of Texas make pro­

vision for an election contest but the provision so made is in­

effective to contest a statewide primary election such as that 

eld on August 28, 1948, bec~use of the limited time between the 

provided by statute for the issuance of the certificate of 

omination and the date provided by law for the certification by 

Secretary of State of the State of Texas to the officials of 

he various counties of the names to be printed on the official 

allot for the ensuing general election; and the effect of the 

ecisions of the Supreme court of 11'exas on this question is such 

s to deprive a candidate in a statewide primary election of any 

eans of effectively contesting such a statewide primary on 

rounds of fraud or otherwise, 

X 

1l1he right asserted by plaintiff to an honest count and 

n honest certification of the results of said primary election 

n Zapata and Jim V ells counties, 1I1exas, and the right to have the 



returns honestly reported to the State Democratic ~xedutive 

Uomm.ittee and its canvass of the returns based upon honest cer­

tification from the several counties of the State, are rights 

secured to plaintiff by the constitution of the United States 

and the Acts of Congress cited in the jurisdictional allegations 

above. Unless this Court by peremptory order restrains the 

Chairman and Secretary of the State Democratic Convention pend­

ing a final hearing in this action, said officers of the State 

Democratic Convention will make said certificate of nomination 

of Lyndon B. J-ohnson. 

XI. 

Plaintiff has diligently investigated and caused to be 

investigated the matters alleged in this complaint, beginning 

immediately upon his first learning of possible fraud in said 

primary election in Zapata and Jim tells Counties, 'l1exas; that 

he learned the facts of fraud as herein alleged on September 10, 

1948, and upon returning to Austin, 1l 1exas, on the morning of 

September 11, 1948, he arranged to have this petition prepared 

and filed. But he could not know that the State Democratic 

~xecutive Committee would certify the count in favor of Lyndon 

B. Johnson until it voted to do so late on the night of Septem­

ber 13, 1948. In this connection plaintiff shows that he has 

been delayed in determining the facts as herein alleged because 

his demands and the demands of his agents to inspect the records 

were consistently refused until on September 10; 1948, he was 

permitted to see the voting list in precinct No. 13 of Jim 

V ells County, r.L1exas, but was not allowed even then to make a. 

copy thereof. 

XII. 

1l'he laws of 11exas do not affore plaintiff a remedy 

to enforce his rights and there is no adequate remedy afforaed 

to him by law. Plaintiff's rights can only be protected by 

restraining orders and injunction as prayed for in this complaint. 

6. 



VHEH.EFORE, plaintiff prays that the Court make a 

peremptory order restraining the defendants Uhairman and 

ecretary of the State Democratic convention from issuing said 

certificate of nomination of Lyndon B. Johnson; that the Court 

ake said order returnable and set this action for hearing at 

he earliest possible date; and that upon trial on the merits 

I 

f this action, that plaintiff have judgment permanently en­

·oining the issuance of a certificate of nomination of Lyndon 

. Johns.on, and, if one has been issued, then cancelling and 

nnulling any certifications so made; for judgment declaring 

laintiff received said nomination tor United States Senator; 

or all of which plaintiff demands judgment; and plaintiff prays 

or such other and further relief as under the facts and in 

aw and in equity he may be justly entitled to receive. 

T. R. James~· 

W'. E. Allen 

C . C . RenfroJ 

Dan Moody 

Attorneys for Plaintiff. 



.. ,.. . 
. .... 

rHE STATE OF TEX.AS 

OUN1lY OF TARR.,l\.NT 

BEFOR.li: Tuili, the undersigned authority, on this day per-

sonally appeared Goke R. Stevenson, who, being by me first duly 

orn, upon his oath, deposes and says that he is the plaintiff 

named in the foregoing complaint; that he had read said complaint 

and is familiar with the contents thereof and that the allegations 

of fact set forth in said complaint are true. 

Coke R. Stevenso~ 

Subscribed and sworn to before me this the 14th day 

of September, 1948. 

(Seal) Hazel Creighton 
rotary rublic in and for 
1l 1arrant County, rrexas. 

Sep 1.5, 1948 at 6:25 A.M. 
This:. pei tion being considered, it is:· onder&d that 
Tom L. Tyson and Vann M Kennedy be restrained as 
prayed for pending a hearing hereon on Sept,. 21, 
1948 a:t 10 • .M. a-t Fort Worth, TeXtas, at which 
date this temporary order is made re,turnable. 

T. WHITFIELD DAVIDSON 
U. S. Distt. Judge:. 
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PARKER, SMITH & RICE 

ATTORNEYS AT LAw 
NATIONAL BANK OF COMMERCE BUILDING 

H. MAXWELL PARKER 
WILLIAM ROBERT SMITH, JR. 
GEORGES. RICE 

llr. Everett L. Looney 
c/o Looney & Clerk 
711 Broun Bu lding 
Austin, Texas 

SAN ANTONIO 5, TEXAS 

October 15, 1948 

Re: Civil Acti.on 1640, ND Texas, 
Stevenson vs. Tyson, et al 

Dear Everett: 

Respondin[ to yours of October 14, you are ad­
vised that ·under date of October 5, Honorable 
T. Whitfield Dav dson, United States District 
Judge, Northern District of Texas, directed a 
letter to me, saying in part: 

"Your report was a lawyer-like paper. 
believe, thoug~, there should be a 

su ·unary of the evidence filed, and I 
take it that you are sending that direct 
to ort ~·!orth. 11 

.• 

The quoted Jart of the letter is the only part 
of snme that bears upon the subuect of your 
inquiry. 

Sincerely yon.rs, 

~RS: ldp 
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RAYMOND E_ BUCK 

HARRY N_ HARRIS 

LAW OFFICES 

BuoK & HARRIS 
COMMERCIAL STANDARD BUILDING 

RAYMOND E_BLJCK,JR. FORT WORTH 2, TEXAS 

Mr. Everett Looney 
c/o Looney & Clark 
Attorneys at Law 
Brown Building 
Austin, Texas 

Dear Mr. Looney: 

September 23, 1948 

Coke R. Stevenson v. Tom L. Tyson, et al. 
Civil No. 1640 

Enclosed herewith we hand you two copies 
of the transcript of all pleadings in the captioned 
case which are in addition to the three certified 
copies required to be filed with the Circuit Court. 

One of these copies is for Mr. Johnson's 
counsel's own use, and the other is the clerk's 
own copy which we have withdrawn upon our personal 
guarantee that the same will be returned in good 
condition upon demand. 

Will you please take pains to see that 
the clerk's copy is carefully preserved. 

HNH:vb 

Enc. 

Yours very truly, 

BJJCK & HARRIS 



TO: r. Looney 

FROM: R. Dean oorhead 

RE: Steven on v. Tyson, et al. 

I take it that our objective re &ins that whloh e pr viously 

di.scuased, to-wit, n xposl tion of authority for the purpose of ac­

quainting you -with same as a predicate for your a1,.gument r ther than 

the preparation of ny formal brief. In making such an expos1i1on, I 

shall not include them teri 1 included in Judge Allred's memora.ndum 

(which 1 quite complete), but shall merely ref>er to same. 

I. 

The Federal Courts as Courts of 
Limited Juri diction 

At the outset of any consider ton of jurisdiction in the inst nt 

case, attention is properl paid to the elementary proposition that the 

federal courts are courts of special or l.mited jurisdictton hich have 

no jurisdiction except th t conferred by the constitution and laws of 

the United St tes. Contr r1w1ae, such courts do not possess the inher­

ent powers of courts existing by prescription or by common law. These 

propositions doubtless do not require citation of thorit, but if you 

destre such citations you will find them on p ge 4 and 5 of Judge 

Allred's memorandum. 

Hence, even. if it might be said that the power to ha an el c­

tion contest is an inherent power normall possessed by a court, such 

statement ould not hold true with respect to a. federal court unl ss 

and until some st tute or constitutional provision c n be demonstrated 

wh:tch expressly, or by necessary implication, confers thi power upon 

the federal courts. 



II. 

The Power to Hear Election Contests is 
not an Inherent Power 

oreover, the authorities are un nimo sin holding that the 

po er to hear election contests 1 not an inherent power even vith 

respect to courts of general and unlimited jurisdiction. It is ele­

mentary that courts &re inherently empower·ed only to act with respect 

to "judicial tters. 0 
• n election contest present a. •political 

question" rather than a judicial .a.tter. The importance of this di -

t1nct1on is well shown by past decisions in this State. Prior to 

1891 the Texas Constitution did not expressly authorize the Texas 

courts to determine election contests. otw1thstsnding thi fact, 

the legislature passed statutes hich purported to authorize the d:ts­

trict courts to deter 1ne such contests. In Odell v. Wharton, 87 Tex. 

173, the Supreme Court held these statutes uneonstitutiooal as author­

izing the court to deal rith political r ther th n jud~c~al matters, 

and it was not until the Texas Constitution was e.mended in 1891 that 

the e s courts w re authorized to deal with such coote ts. 

It is beeauae of th - fact that n election conte ... t present a 

political que tion rather th. n a tjudiclal on ---t}lat the co.1rts have 
"'- ,, 

uniforml held that the po er to hear such contests is not inherent, 

even in a court of unlimit d. juri diction, and h ve requir d authoriza­

tion by the con titution or by st .tutes before any p rt1cular court can 

be said to have uch power. The authorities cited on page 1 to 4 of 

Judge Allred's memor ndum present summ ry of these holdings. In ad-

dition to those authorities, th following tatement ism de in 

43 c. J. s. pp. 645-646: 
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nEleetion officers will not be enjoined from giving 
certificate of election to the successful candidate, and 
the fact that there was fraud in the election sufficient 
to vitiate it, orthat the election was held under e. vo1d 
statute, do.es not affect the operation of the rule. The 
right to hold office c nnot be tried in suit to enjoin 
certific tion of an election, the remedy bing by quo 
warranto. •. 

Only decisions of state courts re cited in support of the bove. I 

have read them and they contain nothing other than the above principle 

which ould ·ppear to warrant citing th indivldu lly herein. 

Thus, at the very beginning of any consideration of thi matter 

we re confronted with a ituation in ·which (a) becau e ot its lit ited 

juri diction a federal court cannot hear this ca e unless some st tut 

or constitutional provision authoriz~ it to do so, either expressly 

or by necessary implication, and (b} since the suit is couched in 

terms of an election contest, no court--feder·1 or otherwise--could 

her it in the absence of some such authorization. 

III. 

The St tutes Invol ed 

The following tvo statutes would appe r to be the only possible 

ones to which the pl int1ff might point s sustaining jur1sd1ct1.on 

over this type of case in this type of court: 

8 U.S.C.A. sec. 4J 

11Ever person who, under color of ny statute, ord1n nee, 
regul t1on, custom, or usage, of ny St t o.r Territory, 
subjects, or causes to be subjected, ny citizen of th 
United St te or oth r person within the jurisdict on there­
of to the deprivation of any rights, privileges, or immuni­
ti.es secured by the Constitution a.nd 1 s, sh 11 be 11 ble 
to the party injured in n .ction t lav, suit in equity, 
or other proper proceed ng for redress. 11 
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If th pl intiff herein has in any way been injured, such in­

jury, under his complaint, h s resulted from cts committed by un-

n& .ed persons in Z pat nd Jim l lls Counties. ven if' ve ssume 

that such unnamed persons .cted under color of a statute, etc. of this 

St te, and even if ve further assume th t the right to be candidate 

for nomination to the office of United States Sen tori privilege 

secured by the Constitution, nevertheless it appear patent th t the 

above statute does not confer jurisdictton w th resp ct to the pa.rtie 

defend nt named in this suit. If the acts alleged by plaintif c­

tua.l.ly did occur in Zapata and Jlrn Wells Counties, the foregoing stat­

ute perhaps would be sufficient to confer jurisdiction with respect to 

the per on lleged to have committed such acts. Cert inly, however, 

the st tute in no vay confers such jurisdiction against defendants such 

· as those named herein vho re in no way connected with th acts which 

allegedly occurred in Zapat and Jlm .lells Gountles nd who ar not al­

leged to have participated in such acts. 

28 U.S~C.A. sec. 1343 

'Ihe first two ubd1.vis1ons of this st tute dea.l with actions 

for damages and, hence, can in no vay be pertinent here. The third 

subdivision reads as follows: 

"The district courts shall have ori.ginal jurisdiction of 
any civil action uthorized by law to be commenced by any 
person: 

'To redre the deprivation, under color of any 
State law, statute., ordinance, regula.tlon, custom 
or usage, of any right, privilege or immunity se­
cured bJ the Constitution of the United St tes or 
by any Act of Congre s prov1diog for equal right 
of citizens or of all persons with1n the juris­
diction of the United States.'' 
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Here again> the obser ation made ln the preceding portion of 

this di cusaion would appe r pertinent. The st tute permits an action 

to "redress the depriva.t1onu of a right or privilege secured by the 

Constitution. Even if it be assumed that plaintiff has been deprived 

of such a right or privilege under color of a law, etc. of this State, 

court would ppear to h ve jurisdiction only of a.n action for re­

dress directed t the person or persons vho allegedly accomplished 

the deprivation. o such person or per on is ma.de a party defend­

ant herein. 

The 1napplicab111ty of this statute is further illustrated by 

the decision~ below. 

Judge Allred' memorandum, on page 7 thereof, de ls with the 

contention that Section 1344 of Title 28 by inference and nece•sary 

implication negatives jurisdiction over a case such as this. 
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Decis1oni.: 

( ) Virtually all of the opinion in Keogh v. Jlnrner, 8 F. 

Supp. 933, is set forth on pages 5 nd 6 of Judge Allred's memoran­

dum. Apart from the language in the ca.ae, I think it is important 

to note th t there--as in the ca. e a.t bar--the relief was sought 

against party who did not accomplish vhatever deprivation of right 

there vae. The plaintiff claimed that the el ction of a Congressman 

was void b.ec,ause the legislature ha.d f iled to re-district the State 

in conformance with the mandate contained in the Federal Constitution. 

If the failure to re-district did deprive the pla.intiff of" a federal 

ri.ght, such deprivation.occurred through an omission of the legisl -

ture. Yet the Governor--a per on who was not a party to any depri va-

t ion and who had only a ministerial duty to pe12 for. --va the party 

defendant in the suit. 

In the case at bar, P ul Brown has only a ministerial duty to 

perform and he was not a. party to a.ny alleged deprivation. These 

facts, together with the language of the case, ap ear to me to afford 

strong be.sis for arguing in support of your contentions. 

{b) In Saunders v. Wilkins (CCA, 4th, 1945) a.nether re­

districting cnse was pre ented in co nect:ion with a, Congress1on l race. 

The suit vs a su' t for dam ges, based upon 8 U.S.C.A. sec. 43, against 

the Secretary of State for f'a lure to certify th name of the plaintiff 

for a place on the general election ballot. It w s based upon alle-

g tions th t Congress and the State Legisl ture hsd failed to re­

district properly and, hence, that the Congressman from Virginia ha.d 

to be chosen as Congressman-st-large rather than by, districts, s.nd 
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that the plaintiff should have been certified to run for such office. 

The Court held th t no jurisdiction resided in the federal courts with 

respect to ueh an action, stating: 

e think th t thi contention presents a question politic l 
in its nature which must be determined by the leiislative 
br nch of the government and is not justiciable. 

othing else in the opinion appe rs to be worth quoting. 

(c) Anthoni v. Burrow, 129 Fed. 783, wa yet another re-

districting case, decided by Kansas Federal Circuit Court in 1904. 

The plaint1tf brought the suit ag inst the Kansas Secretary of State, 

Auditor and Attorney General, compr1.sing statutory election board, 

to enjoin them from certifying Ch rl a Curti as the Republic n nominee 

for Congress and to di'rect the Secretary of State to certify the name 

of the opposing candidate. Observing that 0 the right to become the 

nominee of a political pa.;rty for a public office, whether national or 

t te, and s such nominee to receive the vote~ of the qualified elec­

tors voting to fill such office, is a. purely politic l right as contra-

distinguish d from civil or property right,n the Court held th tit 

wa. without jurisdiction either to restr in the election board or to 

compel certification by the Secretary of State. 

v. 
o Court, Either State or Feder l, Has Jurisdiction 

over the Matters Involved Herein 

The matter hereinafter set forth refers to the same question 

discus ed on pages 6a. and 6b of Judge Allred's memorandum. You will 

recall that the Judge was doubtful whether this mat ri l should be pre­

sented to the Court. I don't know a.ll of the ins and outs of a policy 

decision such as this, but purely as a matter of law it see.s to me 
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that the decia1ons hereunder are th.e strongest ones in your favor. 

The annotation in 107 A.L"R. 206 gives a host of decisions holding 

that when a:o election to Congress is involved, no court can hear an 

election contest with respect the:reto and the legalit~ of the elec­

tion 1s a matter solely cognizable by the Cong1less. 

You vill note that the Keogh ca.ae expounds this proposition. 

In addition, note the following cases: 

In Smith v. Polk, 19 N. E. (2d) 281 (Ohio, 1939), an election 

contest vas brought under the regular Ohio statutes in connection with 

a Congressional office, wlth the e.llega.tions being tha.t the votes cer­

tified from Pi.ke County were tainted with fr ud. The language of the 

Ohio statutes was sufficiently broad to permit a contest vith_respect 

to an office of Congressman, as well as a conte t with respect to 

ordinary St,a.te offices. The Court held that, notwithstand:tng the lan­

gu ge of the contest statutes, no contest could be entertained., since: 

0 When & member of Congress is elected in the various states 
the Congress bas the right to decide not only his qualifica­
tions but also whether he has been legally and rightfully 
elected.n 

To the same effec-t is Burchell v. State 'Board, 68 s. w. (2d) 

427 (Ky. 1934) . 

In Opinion Rendered to Governor, 12 Fla. 686, the Governor 

a.sked the Florida Supreme Court for an advisory opinion as to whether 

or not a eert in person had legally been elected United States Senator. 

In response, the Court said that: 

0 'J.'he power o.f Congress in this respect being supreme and 
e:xclusive, the court have no jurisdiction to determine 
the legality of an election of a member of Congress." 
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In State ex rel. eCue v Blaisdell, 118 . 141 ( . D.), 

it was contended that a pri a.ry l of North D kota by which a certain 

person nominated for the position of United St tes $en tor con-

travened the Federal Constitution-.. In discussing this m tt r, the 

Court st ted: 

'Conceding, tor the sak of rgument, that the provi ions 
of this primary 1 v contravene the provisions of the Fed­
eral Constitution rel ting to tb election of United 
States Sen tors, it by no means follo that this rel tor 
can raise the question, or that this court ha jurisdiction 
to pe.ss upon it. The Federal Constitution provides by Sec­
tion 5, Article 1, th t 'e ch house shall be the judge of 
the elections, returns and quo.11f1cations of it ow em­
bers~• aqifestly, therefor, the question whether 
Senator bas been elected in the eonstitut onal w y is not 
a judicial question for the courts to determine, but re ts 
entirely vith the United St tes Senate. If this court 
should decide that the provisions of the statute in ques­
tion are eon titutional, uch decision ould in no manner 
be controlling, nd the senate could sa¥ that a person 
elected by our legislature at the coming se sion was not 
legally elected, nd could refuse hLu a seat. The ques-
t ion is a Federal one exolusivel-y, nd the tribunal to de­
ter 1ne the same is designated in the Federal Constitution 
to be the United States Sen te .. t 

' 

More than dozen decisions to approximately thi same effect are set 

forth in the nnotation set forth above. In addition to the c ta.tions 

therein and to the cs s summarized above, ttention might also be di­

rected to the decision of the United States Court of Appeals for the 

Distriot of Columbia in Sevilla v. llzalde, 112 F. (2d) 29, wherein 

the Court held th tit hsd no jurisdiction to enterain conte t with 

respect to the qualific tions of th delegate to Congres from the 

Philippines, since .such jurisdiction w s held exclusively by Congress. 
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VI. 

This Proceeding is Moot 

It 1s settled in this State that an election contest becomes 

moot, and that an injunction preserving the jurisdiction of the 

court over suoh contest falls, vhenever the time is sucb·that the 

case cannot be tried nd settled 1n time to per it substantial com­

pliance with the election statutes.· Sterling v. Ferggson, 53 s. w. 
{2d} 753. In discussing this matter, the Court stated in the- case 

la.st cited: 

"So, in the very nature of things, an injunction, the 
effect of which is to prevent the certification of Mrs. 
Ferguson's name after the time a.rrives 1hen 1t must be 
cert fied, in order to be posted and placed on the bal­
lot s provided by law, not only does not preserve the 
subject-matter, but destroys the right of the certified 
nominee nd grants no right of value to the contestant. 
Such an injunction no court has power to issue, except 
after flnal trial on the merit .n 

The feder l courts quite n turally recognize the gener l 

principles rel~tive to mootness, but no decision has been found in 

vhioh they have l'1ecognized such principles in connection 1th an 

election contest--a fact which doubtless is attributable to the fact 

th t no decision has been found wherein federal eourt entertained 

an election contest. Hovever, it would appear that the principle of 

mootness with respect to election contests should be as applicable 

to a feder l court as to a state one. If this be true, attention 

might be paid to the recent decision of the Tex s Supreme c.ourt in 

Polk v. Da.~11dson, 196 S. W. (2d) 632. 

In the case last cited the general eleetion was to occur on 

November 5 (this yea.r it occurs on November 2). The name of Polk, 

the certified candidate, had lreedy been posted for 10 days when 
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I 
the election eonte-st "Was filed~ so the necessity for- that 10 day 

period vas removed. !'be trial -or the contest stax-ted on September 

21--the ,same day that this cause is being heard--and continued 

tb:rougbout the rema.1Dder of September and into October. On October 

3, Polk sought original mandamus from the Supreme C-ourt to compei the 

d1st:r1ct court to dismiss the contest as moot. The Supreme Oourt 

granted such relief, observing that absentee voting had to start on 

October 16 and that the remaining time vas neces8&l'y for the prepara­

tion and _printing of the ballot. In the pre ... eot case, absentee vot­

ing vill start on October 13. In addition, the various county clerks 

throughout tbe State have to post the 11ames t.o. appear on the ballot 

for ten days before the ballots ave printed. Even omitting the inter­

val which, as a practical -matter, w1ll have to occur between posting 

and printing, October 3 is the deadline for the poet1ng and henee the 

certif1eations must be 1n the hands of the clerks by October 2. 'the 

time interval here is even shorter than in th Polle case, and a-State 

election rather than a county on.e 1s involved. Under the Polk ease, 

it appears certain that if an eleetion contest were initiated in the 

State courts, it would be declared moot- Upon a parity ot -reasoning., 

the present contes-t should also be held moot. 

In the above summary I have only tried to hit the high spots, 

and I have omitted dozen of ciecia1ons which perhaps llave some slight 

relevance and vould be included in a brief on this question, but which 

could not be used in oral argument and which would require much 

exposition to make plain their relevance 1
• I have done th1a both. 
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beoau_se I understand you only want a general picture, rather than the 

minute details, and also because I understand that Luther Jones has 

prepared a detailed brief on the matter, with such brief,s perhaps also 

be1ng prepar,ed by John Coter and Judge Allred. 

VII. 

Decisions Which Possiblz are Adverse 

(a) The case of Chapman . King, 154 P. (2d) 460, I assu e, 

1 the Georgia ease bout vhieh I bav heard discussion. It doesn't 

particularly perturb me. A negro sued the members of a County Demo­

crat e committee for damages under 8 u.,s.c.A. sec. 43. lleging th t 

he had been deprived of his right to vote tn viol tion of bis rights 

under the Pedere.l Constitution, and part1cul rly under the F fteenth 

Amendment thereto. '?he Court g e h1 d·mage insofar a the depri­

vation ffeoted his r.igbt to vote for Congressmen. In that case, the 

negx-o ele rly had right to vote under the ifteenth A endment. In 

tie a se, there s no right under th t endment, and, if any rights 

exist, they are right under Sections 2, lf. ·nd 19 of Article I of the 

Feder:al Constitution (pertaining to the election of Con~essmen). In 

that case, it vas the voter who va calim1ng that he had been denied 

a right. In this case it is the unsueoessful candidate. Possibly a 

disfranchised cit1ze· , white or black, in Zapa.t or Jim Well Counties 

m ght su the election of.fic1a.l~ clalm1ng to hav beeD deprived of a. 

right under Sect-ions 2~ 4 and 19 of Artie e I, or the • 1rt enth Amend-

ment in the c se of th negro, and obtain d·ma.ge. Such 1tu tion 

would be r different from one in ch the d f'ea. ed candid te is 
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the plaintiff nd per,sons who 1nflioted no 1nju:ry upon him are the 

defendants. Tbs distinction s alluded to and di cussed by the 

Court in Antho.ny v. ,Burrow, 2Jupra, 129 Fed. 783. It ill be recalled 

that 1D that case the defeated c ndidate vs.a al o attempting to take 

aetioD against e.xeeut1 v,e off1cer·s charged witb a ministerial duty, 

rather than against those vbo allegedly injured him. In upport or 

his contentions., he cited a dee sion such as the one under d1 cuss1on 

in vh1cb a voter w ded damages from those inte1fering -with his 

right to ,rnte, and be cited another decision such as the Cl& sic case, 

infra, in whiob crimin l pen lties were nflicted on one who rrong-

fully denied another th right o vote. Th Court there pointed out 

that to say that'a person may, under federal la., collect d ages from 

the one who denied h m the right to voe, nd th t th United Sta es 

may, under ederal la , punish b m lef ct z-a, is to st te propositions 

whioh ar qu·to different than to say that a f der 1 court, t the be­

hest of d,e ea.ted candidate, may enjoin State off1c1 1 fro per-

ter ng a. in sterie.1 dutJ in connection vi b n lection. 

{b) Much of wh tis said above is also plicable to u~ s. v. 

Cl.assic, 61 s. Ct. 1031. There the Court held that the right to vote 

111 a primary election co ducted to select Congressman i right un­

der th Federal Constitution, and thats depriv tion of such right can 

b, red.re aed by suit ford age. Pre u ably, 1.f an alteration of 

ballot in Z pata o Jim ells. Counties could be shown, tbe case af­

fords ample uth.o-r1ty for the .federal government to punish the persons 

ace mplishing such lt ration. However, it would appear- to b en-

tir ly different matter to y that th case 1s utborit fo the 
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proposition that there exists a federal right on the part of a can­

didate and t.ha.t such right may be redressed by having a tedera.l court 

reoount the ballots and ce.rtify the victor. '!'he redistricting cases 

would appear to be pertinent here. In 11 or those eases (except the 

lteogb case where the matter vaa .not mentioned}, the .courts recognized 

that a voter wrongfully denied a vote could c,olleot damages and that 

the courts could punish the Wl'ongdoer, but the courts pointed out th t 

the matter of attempting to redistrict a. state is a matter which they 

have neither the po e:r nor the facilities to perfo,rm. 51m1larly, in 

a case auch as the present one, we can recognize the damage and the 

criminal c ses, but such reeogn1t on y no men establi hes the f et 

that the fede~. l courts have eit er the power or the f cilit1e to per-

for. 

the d 

S.1n1larly, in ca es e the present on ve can recognize 

ge and the c 1mtn l c se, but ue'h r cognition by no eans 

establi est rat that the re eral courts have either the pow l' r 

the r cil ties to eanva s the vote. 

A mi ttedly, th c se ·est bl' shes fed r l r1.ght to vote in a 

prim ry or a Congre ion l office. P rh s by necessary 1 lica.tion 

the case also est bliah a the fact that it is a federal 1ght for a 

c nd1d te t such primar to h t e vote f 1rly and honestly 

cou t . we er, if the 1 tter 1 r gbt t oul per to be a 

right vithout e ns of edr ss other than hrough a suit for d i ages 

or by cr1rn1nal ction, for those re the only to means of redr 

hich the Co gress ha pro i ed. With t e uthority eing to the ef­

fect that onl the. ouse of Congress may inure in o the l gality of 
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Congressional eleetio·ns, it would appear to be highly improbable that 

the 1 redres,s" referred to n 28 u.s .. C.A,~ sec,. 1343 is redres other 

thatl b damages or by criminal action. 

(c) In Joyner v. Bro:wi31ng, 30 F. Supp. 512~ the federal court 

granted an injunction_against the governor to prevent hie calling out 

the militia in conn ction w1th the election .. The Court held that th 

right to vote in a primary election 1nvolv1Dg the office of United 

St tes Senator 1s a feder 1 right, · ·nd that by virtue of the old 

28 u.s.c .. seo. 41(11)--one of the pr d eessors of the pres.ent ect1on 

1343--it possess d the _r~ght to prevent a threatened deprivation of 

th s right b use f n 1nj notion. This decision worries me more 

th n n of the others. :For ex mple, it boots boles int e theory, 

pre sed above, that 'redres "m :y include only damages or erim nal 

etion. Ny thoughts with reference to -distinguishing th case from 

th situ tion t bar re th .e: (1) he suit was directly against the 

thre tened ma.lefa.etor--the very p rson who allegedly would ac.complish 

th depri ton of right. The present suit 1s not. {2) The redress 

.nth ts it s preventive n nature, and., as the court cle rly pos-

es d ju:r sdlot1on to gr t d mages if an otual deprivation oc­

curred, so might it well possess jurisdiction to use the remedy of in­

unct on to prevent uch a depriv tion. In the instant case~ the re­

dress sought is n inquiry into the legali.ty of the eleotlon--a.n 

nqui e elusively thin the power of the Rouses or Congress. 

(3) In that case., the Stat officer s enjoined from dolng n a.ct 

_ h oh th Court held to outside of his authority. In the ca e at 

b r, the State off1o r i being enjoined from the perform nee of a 

mini t rial act vh1ch cle rly is enjoin d upon him by la . 
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June 15,149 

Dar S mtor: 

I am attac 1inc a co of news , per 
c i pin ·1 ch I thi.nk .. ,ou 1 iL.. find j nterest­
ing. 

I think •om one shou d y v,ry car -
ful attention to fa70 diff.erent phases t f t e 
r1 tter r fe1Tec to ·n thl c ippin ,, the first 
being whether or not the Federal Court .bpoe. 
issued n the c1v l act on roueht inst Salas 
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IN THE 

UNITED STATES COURT OF APPEALS 

FOR THE FIFTH CIRCUIT 

No. 12529 

LYNDON B. JOHNSOND V. E. STREIGLER, 
FRANK SHELLEY and C.H. STEVENSON, 

Appellants, 

v. 

COKE Ro STEVENSON» 

Appellee. 

Appeal from the District Court of the United 
States for the Northern District of Texaso 

October 7th, 1948. 

Before HUTCHESON~ SIBLEY and McCORD• 
Gircuit Judges. 

SIBLEY, Circuit Judge: On September 15~ 1948, Appellee, 

Stevenson filed this suit in the district court against Appellant 

Johnson and others to stop by injunction the certifying by the 

offieers of the Democratic Party in Texas of the name of Johnson 

as the nominee of that party for United States Senator as a result 

of a Democratic primary election; to prevent his name as such boing 

placed on the off_icial ballots for the general election to be held 

November 2, 1948; and for a cancellation of such eertifi~tion if 

made; and a declaration that Stevenson is the true nominee& The 

other defendants are the party officers who are charged with the 

duty of certifying; the Secretary of State to whom the certificoate 

is addressed and who prepares the form of ballot; and the members 

of the election board of Tarrant CountyD who are alleged to be 

proper representatives of all the board members in the 253 other 

counties of the state who are too numerous to be brought before 
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the Court. A restraining order was at once granted and a hearing 

set for a temporary injunction. At the hearing Johnson filed a 

motion to dismiss on various grounds, including these: that the 

• relief sought is in essence a contest of the primary election and the 

Court has no jurisdiction to hear and determine such election contest; 

that the Court has no jurisdiction to determine the right and title 

to the Democratic nomination for United States Senator, and that such 

jurisdiction is expressly denied by 28 u. s. c., Sec. 1344; that no 

deprivation of a right or privilege secured by the Constitution or 

laws of the United States is alleged, but only of a right to a party 

nomination under the election laws of the State of Texas, as to 

which there is no jurisdiction in the federal district court; and 

that there is no jurisdiction in equity to nullify a certificate of 

nomination duly made under the laws of Texas in favor of Johnson, 

who is a person qualified to hold the office, in order to substi-

tute another as nominee. Johnson also filed under oath what he 

calls an opposition to the temporary injunction which takes issue 

with some Gf the factual allegations of the petition and proposes 

at a proper time and in a proper forum to show illegal votes in 

larger numbers which were counted for Stevenson than those Stevenson 

claims were fraudulently counted for Johnson. The other defendants 

filed motions to dismiss as to them and answers, but none of these 

has any real interest in the result or is charged with any personal 

misconduct, and they need not be further noticed. The motions to 

dismiss were overruled. Evidence was introduced by both Stevenson 

and Johnson tending to support their contentions of lact. The 

Court made no specific findings of fact, but held generally that 

the facts were with the plaintiff and granted a temporary injunction 

on September 22, 1948 "for the reason that there was evidence of 

fraud in the official returns from certain election officials in 

Jim Wells, Zapata, and possibly other counties, to the State Demo­

cratic Executive Committee, without which there would have been a 

change in the official certification by the·officers of the State 

Convention as to who was the Democratic nominee for the office of 
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United States Senator." The injunction forbids the certifying and 

reporting to the election boards of all the counties that Johnson 

is the Democratic nominee, and forbids the boards to prepare and 

distribute ballots carrying Johnson's name for use in the election. 

The Appeal is from the grant of this temporary injunction. 

We are of the opinion that whatever may be the truth as to 

the fraudulent returns from certain precincts in the named counties, 

and whatever may be the truth as to illegal votes elsewhere which 

are claimed as more than an offset, th~ subject matter is not one to 

be taken cognizance of by the district court for the exer-

cise of equitable relief. The object to be attained is precisely 

·that of a contest of an election, the evidence so far heard is all 

appropriate to such a contest, as is that proposed to be taken by 

one or more masters which the record shows are to be appointed to go 

to all of the counties in which illegal returns or voting has been 

or may by amendment be alleged to have occurred. J The Texas Statutes 

afford machinery for such a contest as part of their provision for 
l 

both party nom·nati.ons and final elections. 1 It is urged that there 

is not time to review a statewide primary by such a contest before 

the general election comes on. But if there were no provision at 

all for contesting the result of a primary it would not give a dis­

trict court jurisdiction which it lacks. The Constitution, Art. I, 

ec. 5, after all makes each House of Congress the final judge of 

the qualifications, elections, and returns of their respective mem­

bers; and if a State, as Texas has done, makes nominations by a 

primary to be a part of its election machinery, and if, as is alleged 

here, Democratic nomination insures election, no reason occurs to us 

why this constitutionally provided judgment of.the election should 

not reach back to the nomination; and we judicially know that such 

Congressional investigations have included primaries. 

The jurisdiction of the district court is limited to 

those cases within Art. III, Sec. 2 of the Constitution over which 

an Act of Congress has given it jurisdiction. The petition refers 

us to Sec. 1343 of Title 28 of the United States Code as recently 



revised and enaated, entitled "Civil Rights", and to Sec. 43 of 

Title 8 of the Code in the chapter on Civil Rights entitled "Civil 
~ 

Action for Deprivation of Rights." Both sections use equivalent 

language, that of Seo. 43, being: nEvery person who under color 

of any statute, ordinance, regulation, custom or usage of any State 

or Territory subjects or causes to be subjected any citizen of the 

United States, or other person within the jurisdiction thereof, to 

the deprivation of any rights, privileges or immunities secured by 

the Constitution and laws shall be liable to the party injured in 

an action at law, suit in equity, or other proper proceeding for 

redress." The redress here chosen is a suit in equity. The right 

claimed is the Demooratif nomil'liiion as United States Senator in a 

primary held under the laws of Texas, ~hich is alleged to be a right 

of property exceeding $3,000 in value because Democratic nomination 

insures final election and the emoluments of the office far exceed 

that sum or value. We may assume without deciding that this nomina­

tion is the equivalent of election, and that the right to the 

election is really in ontroversy. We then face eco 1344 of Title 

28 entitled "Election Disputes", which does give the district court 

jurisdiction over such disputes if the sole question arises out of 

the denial of the right to vote on account of race, color or previous 

condition of servitude, and limits the jurisdiction to the determina­

tion of the right to vote. No such question is raised in this c~se; 

but if it were, the section expressly excludes disputes concerning 

the office of "elector of President or Vice President, United States 

Senator, Representative in or delegate to Congress, or member of a 

State legislature." This is a dispute about the office of United 

States Senator. In this section there is a manifest purpose to 

keep the judicial department from intervening, even by the usually 

available law writ of quo warranto, in the election of these high 

functionaries in the executive and legislative departments. Accord­

ing to the common law there was no right at all to contest in a 

court any public election, because they belong to the political 

branch of the government and are beyond the control of judicial 



power, and the only remedy in the- nature of an election contest was 

a quo warranto or an infonnation in that nature. 29 C. J. s., 
Elections, Sec. 246. This explains the words in Sec. 1344 "to re­

cover possession of any officett, which would be the object of a 

quo warranto. The aim of the section is to enable the district 

court to interfere in elections only to the limited extent it pre­

scribes and to exclude it altogether· from interfering with the 

election of a Senator or with the constitutional right of theSenate 

to judge of his election in all its steps or stages. 

But if Sec. 1344 has no application because a party nomina­

tion is not an office, and if Sec. 1343 is to be applied, we get no 

further. Its words, as set forth in Seco 43 of Title 81 were before 

the Supreme Court in GILES v. HARRIS, 189 U. s. 475, which was a case 

concerning the right of Negroes to register for voting in Alabama, 

which was brought by the excluded voters themselves. Their standing 

to complain under this statute had just previously b~en established, 

as it has been recently confirmed by SMITH v. ALWRIGHT, 321 u. s. 649 

in the Supreme Court, and by CHAP~lAN v. KING, 154 F. 2d 460, in this 

Court. But Justice Holmes for the Court said, p. 486: ttit seems 

to us impossible to grant the equitable relief which is asked. It 

will be observed in the first place that the language of Sec. 1979 

(now Section 43 of Title 8) does not extend the sphere of equitable 

jurisdiction in respect of what shall be held an appropriate subject 

matter for that kind of relief ••. The words allow a suit in 

equity only when it is the proper proceeding for redress, and they 

refer to existing standards to detennine what is a proper proceeding. 

The traditional limits of proceedings in equity have not embraced a 

remedy for political wrongs. Green vs. Mills, 69 Fed. 853, 30 L. 

R •. 90. 11 To GREEN v. MILLS may be added a host of authorities: 

18 Amo Jur., Elections, Sec. 272; JO C. J. s., Equity, Sec. 66 and 

cases cited. BLACKMAN v. STONE, 17 F. Supp. 102 1 by thsee judges, 

contains a review of the federal cases. TURMAN Vo DUCKWORTH, 68 

F. Supp. 744, is also a recent case by three judges. Appeals in 

both cases were dismissed in the Supreme Court. 
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But Stevenson does not have the standing of a voter who 

is being discriminated against contrary to the Constitution and 

whose right is clearly secured by it. He is here claiming a po­

litical nomination by a primary under the laws of Texaso As was 

remarked in UNITED STATES v. GRADWELL, 243 U.S. 476~ 488D 489 in 

applying the similar provisions of the Criminal Statute then Sec. 

19 of the Criminal Code (now Seco 241 of Title 18) to a nmminating 
-

primary, there is no applicable provision of the federal Constitu-

tion or statutes which secures the rights of a candidate for mbmi­

nation; and the distinction between the personal right of the voter 

and the general right of a candidate to a pure final election was made 

in UNITED STATES v. BATHGATE, 246 U. So 220, 2261 227. We have found 

no case holding that one claiming a nomination in a primary held 

under state law, though it be a part of the state election machinery, 

has~ any right secured by the laws of the United States. e have 

here no question u of votes excluded contrary to the Constitution, 

but only of frauds and illegalities under the Texas law. The per­

sons alleged to have perpetrated the frauds are not even parties. 

-ie are of opinion, both on the words of Sec. 1343 of Title 28 and 

under the broad policy indicated in Sec. 1344, that there is here 

no case for interference by a federal court of equity in a senator­

ial primary; that the injunction ought not to have been granted; 

and that the motion to dismiss ought now to be sustained. We can 

order dismissal on this interlocutory appeal. SMITH v. VULCAN IRON 

WORKS, 165 U. s. 518, and cases following it. 

The order of injunction is set aside and the cause is 

remanded with direction to dismiss the petition. 

REVERSED 'WITH DIRECTIONo 
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V. 
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BRIEF FOR RESPONDENTS IN OPPOSITION TO PETI­
TION FOR WRIT OF CERTIORARI. 

EVERETT L. LOONEY, 

Austin, Texas. 

A. W. MouRSUND, JR., 

Johnson City, Texas. 

JOHN H. CROOKER, 

Houston, Texas. 

JOHN D. COFER, 

Austin, Texas. 

JAMES v. ALLRED, 

Houston, Texas. 

THURMAN ARNOLD, 

Washington, D. C. 
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IN THE 

&upreme cteourt of tbe fflniteb ~tatej 

No. 466. 

CoKE R. STE,VENSON, Petitioner, 

v. 

LYNDON B. JOHNSON, ET AL., Respondents. 

BRIEF FOR RESPONDENTS IN OPPOSITION TO PETI­
TION FOR WRIT OF CERTIORARI. 

To THE, SuPRE'ME CouRT OF THE, UNITED STATES : 

Respondents respectfully submit this brief in opposition 
to the petition for writ of ce-rtiorari and in reply to the 
brief for petitioner. 

Statement of the Case. 

The case is fairly stated in the opinion of the Court of 
Appeals, and that statement is adopted with the following 
additions (R. 45-50). None of the election officials who are 
alleged to have committed or participated in the alleged 
fraud were parties to the suit. There are no allegations 
that Johnson or the other respondents were parties to, par­
ticipated in, or were cognizant of any fraud, as alleged. 
There are no allegations of conspiracy ( See Complaint, R. 
1, and Amended Complaint, R. 7). 
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Reasons for Denying the Petition. 

The petition should be denied and writ of certiorari re­
fused for the following reasons: 

1. The questions presented are moot. They call on this 
Court for an opinion on abstract propositions only. 

2. The case was correctly decided by the Court of 
Appeals. 

3. Petitioner is not entitled to have the cause remanded 
in order to amend in an attempt to state a cause of action 
for damag·es. 

ARGUMENT. 

Point One. 

The Questions Presented Are Moot. They Call on This 
Court for an Opinion on Abstract Propositions Only. 

Authorities and Argument. 

The General Election was held in Texas on November 2, 
1948, under the provisions of F'ederal law1 and the provi­
sions of the statutes of Texas.2 The time for canvassing 
the vote, making returns of the e1ection and issuance of cer­
tificate of the election has expired. 3 Respondent Lyndon 
B. Johnson was duly elected. The issues raised in the pres­
ent case relate solely to the primary election. Not only is 
that election completed, but the general election has been 
held and completed. Accordingly, this case presents no 
issues which can or should be subject to• the processes of 
equity. It is the province of the Court to decide real con­
troversies, not to discuss or give opinions on abstract prop­
ositions. 4 

1 U. S. C., Title 2, Section 7. 
2 R. S. of Texas, 1925, Articles 2930, as amended, and 3086. 
3 R. S. of Texas, 1925, Articles 3026-3035. 
4 Ashwander v. Tennessee Valley Authority, 297 U. S. 288; 

Barker Painting Co. v. Local 734, B. P. D. P., 281 U. S. 462; 
George Moore Ice Cream Co. v. Rose, 289 U. S. 373; 14 Am. Jur. 
(Courts), Section 49, Page 277. 

3 

None of the relief sought by petitioner would be effective 
if the judgment of the Court of Appeals is set aside. The 
relief sought upon trial on the merits was that plaintiff 
have judgment (1) permanently enjoining the issuance of 
a certificate of nomination of Johnson, and if one had been 
issued, then cancelling and annulling such certification so 
made; (2,) that the defendant Brown, Secretary of State, 
and all other defendants named as election officials be per­
manently enjoined from preparing any official ballot for 
use in the General Election on November 2, 1'948, carrying 
the name of the defendant Lyndon B. Johnson as the nom­
inee of the Democratic Party of Texas for the office of 
United States Senator from the State of Texas; and (3) for 
judgment declaring plaintiff received the nomination of the 
Democratic Party of Texas for United States Senator. 

It is obvious that the only effective relief which the 
Oourt could have granted to petitioner, if the Court had 
jurisdiction and authority to grant any relief, would have 
been to prevent the name of Johnson from being printed 
on the official ballot at the General Election to be held on 
November 2, 1948. It is remotely possible-although we 
deny it-that the Court might have had power also to de­
clare petitioner to be the Democratic nominee and require 
that his name appear on the ofp.ciaI ballot as such nominee. 
While it may be argued that nomination by the Democratic 
Party is equivalent to election, such argument is premised 
on the name of the nominee appearing on the official ballot. 
Election is determined by votes cast in the General Elec­
tion and it cannot with any show of reason be argued that 
a n~minee whose name is not printed on the official ballot 
is assured of election. 



4 

Point Two. 

The Case Was Correctly Decided by the Court of Appeals. 

Authorities and Argumenit. 

District Courts of the United States have no jurisdiction 
over election contests. 

The jurisdiction of the district courts is limited to those 
cases within Article III, Section 2 of the Constitution over 
which an Act of Congress has given them jurisdiction. The 
only Act of Congress which it may be argued confers juris­
diction on United States District Courts over an election 
contest appears as .Section 1344, Title 28, U.S. C. (revised), 
headnoted '' Election disputes.'' This section confers juris­
diction on the district courts '' of any civil action to recover 
possession of any office'' and specifically exempts the office 
of United States Senator. By a "civil action to recover 
possession o.f any office'' it was evidently the intent of Con­
gress to limit the action to a quo warranto proceeding, 
which is the only proceeding, absent statutory authority, 
for testing the right to public office. Courts of general 
jurisdiction have no power, either in law or equity, to try 
election contests unless expressly authorized to do so by 
constitutional or statutory provisions. 5 

The fact that Congress found it necessary to enact Sec­
tion 1344 of Title 28, U. S. C. (revised) in order to confer 
jurisdiction on the District Courts over the limited type of 
election disputes therein enumerated conclusively estab­
lishes that it did not intend that other and general statutes 
should have the effect of conferring jurisdiction on the Dis­
trict Courts of all election disputes involving alleged denial 

5 29 C. J. S. pp. 355-358, Sec. 247, 18 Am. Jur. pp. 359-60, Sec. 
272. The reason for the rule is that courts have universally recog­
nized that the conduct of elections constitutes an exercise of a 
political function of the Government to which judicial authority 
does not extend unless specially conferred. 

5 

of any and all rights guaranteed the citizens by the Con­
stitution and laws of the United States. 

If it be conceded that the Congress has the power under 
Article I, Section 4, and Article III, Section 2 of the Con­
stitution to, confer jurisdiction on the District Courts to 
hear and determine election contests, the question recurs, 
whether Congress has exercised that power. The history 
of congressional legislation on the subject has been re­
viewed fully by this Court in United' States v. Gradwell, 243 
U. S. 476, wherein it is demonstrated that Congress did 
provide for the regulation and supervision of elections in 
the Enforcement Acts of 1870 and 1871, which were re­
pealed in 1893, the basis of the repeal being the report of 
a Congressional Committee that such matters were better 
left to the states. Petitioner, in effect, concedes that the 
District Court has no jurisdiction over election contests, 
by reso-rting to a labored argument that this is not an elec­
tion contest. 

The Court of Appeals correctly decided that the suit was 
essentially and in fact an election contest. Petitioner argues 
that this is not an election contest because the character 
of proof necessary to the granting of the relief sought 
would also be appropriate in the trial of a criminal case. 6 

Such argument is. begging the question. In order to sus­
tain a criminal prosecution, it would only be necessary to 
show that one fraudulent vote was cast or counted; or, in a 
proper case, to show that there was a conspiracy to make 
fraudulent returns or to bribe voters. In order for a court 
to give petitioner the only effective relief sought here, it 
would be necessary for the Court to ascertain first whether 
there were fraudulent votes cast and returned, and, if so, 
whether they had the effect of changing the result. It 
would be appropriate for the defendant in such action to 
show, as respondents proposed to show, and in fact did 
show, that there were more illegal votes cast, counted and 

6 Citing U. S. v. Classic, 313 U. S. 299, and U. S. v. Saylor, 322 
u. s. 385. 
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returned for petitioner than those alleged to have been re­
turned for respondent J ohnson.7 

Evidence of illegal votes in certain boxes did not entitle 
petitioner to the relief sought unless all of the evidence 
showed that but for such votes ,the result would have been 
different. If the face of the returns had showed a majority 
of 100,000 votes for Johnson, certainly it could not be said 
that because 308 votes counted for him were fraudulently 
returned, petitioner would be entitled to the relief he sought. 

The relief sought is e~actly the relief sought in an elec­
tion contest, and the type of relief that can be granted only 
in an election contest. Likewise, the evidence necessary to 
determine whe,ther petitioner was entitled to the relief 
sought is exactly the evidence necessary to the determina­
tion of an election contest. The necessary evidence mean~ 
all legally admissible evidence tendered by both parties in 
respect to illegal voting, and this would be admissible and 
appropriate in no other action than an election contest. 

The Constitution and laws of the United States deny to 
District Courts jurisdiction, of a suit involving the title to 
the office of United States Senator. Article I, Section 5 of 
the Constitution specifically provides that '' each House 
shall be the judge of the Elections, R•eturns, and Qualifica­
tions of its own members . . . " It is evident that the Con-

7 By his pleadings, Johnson alleged that he was prepared to show 
and would show at a proper time and in a proper forum that more 
illegal votes were cast, counted and returned for petitioner than 
those alleged to have been so returned for respondent Johnson (R. 
36.-37). The statement appearing in the petition (p. 4) that the 
''statement of facts brought up on the appeal discloses that the 
material allegations of the complaint and amendments were sus­
tained by the testimony before the trial court'' is not true. Peti­
tioner alleged that there were 308 votes illegally returned for re­
spondent Johnson in two counties,. The evidence to sustain such 
allegations was slight, if indeed it were admissible or of any pro­
bate force in a trial on the merits. Respondents introduced evi­
dence to show that a trial before a court of competent jurisdiction 
in a contest for a local office resulted in a judicial ascertainment 
that 1736 illegal votes had been cast in one county, out of which 
petitioner Stevenson had received 468 votes more than respondent 
Johnson. 
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gress considered this provision of the Constitution as con­
ferring exclusive jurisdiction on its two Houses and for 
that reason denied District Courts jurisdiction of actions 
involving the office of United States .Senator and Represen­
tative in or delegate to Congress. 

The brief for Petitioner grounds his right on the Seven­
teenth' Amendment to the Constitution, providing for the 
election of Senators, and on Article I, Section 4 of the Con­
stitution, providing that the times, places and manner of 
holding elections for Senators shall be prescribed i:µ each 
state by the legislature, thereof but that the Congress may 
at any time by law make or alter such reg11lations, and on 
Section 1 of Title 2, United States Code, 1946, providing 
that a United States Senator shall be elected by the people 
of the State. In the complaint it is alleged that '' the rights 
and property involved in this action are nomination by the 
Democratic Party of Texas for the office of United States 
Senator from Texas for a term of six years, beg-inning in 
January, 1949, and which nomination amounts to election 
to the office of United States Senator from Texas for said 
term.'' 

Petitioner is in the unenviable position where he must 
blow hot and blow cold. As a basis for his claimed right, 
he relies on the provisions of the Constitution and laws of 
the United States providing for the election of United 
States Senators by vote of the· people. To bring himself 
within the provisions of those sections of the Constitution 
and statutes, he must argue that the contest involves an 
election. But when confronted with the fundamental prin­
ciple that courts are without jurisdiction to determine elec­
tion contests unless clothed therewith by statutory or con­
stitutional provisions and when confronted with the provi­
sions of Article I, Section 5 of the Constitution and Section 
1344 of Title 28 of the Code, which specifically deny juris­
diction to the Federal Courts, petitioner must take the op­
posite position and contend that the controversy is not over 
an election but over a Party nomination. 
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Petition,er has wholly failed to allege any facts sufficient 
to state a cause of action within the jurisdiction of the Dis­
trict Court. Petitioner relies, as he must, on Title 28, Sec­
tion 1343, U. S. C., the pertinent parts of which are: 

'' The district courts shall have original jurisdiction 
of any civil a0tion authorized by law to be commenced 
by any person:" 

* * * * 
"(3) To redress the deprivation, under color of any 

State law, statute, ordinance, regulation, custom or 
usage, of any right, privilege, or immunity secured by 
the Constitution of the United States or by any Act of 
Congress providing for equal rights of citizens or of 
all persons within the jurisdiction of the United 
States.'' 

It will be noted ,that jurisdiction is conferred on the Dis­
trict Courts only of a '' civil action authorized by law.'' 
Petitioner then points to the only law which can be found 
to authorize any such action, being Title 8, Section 43, 
U. S. C., reading: 

'' Every person who, under color of any statute, ordi­
nance, regulation, custom or usage, of any State or 
Te-rritory, subjects, or causes to be subjected, any citi­
zen of the United States or other person within the 
jurisdiction thereof to the deprivation of any rights, 
privileges, or immunities secured by the Constitution 
and laws, shall be liable to the party injured in an 
action at law, suit in equity, or other proper proceeding 
for redress.'' 

It will be noted that pe,titioner does not sue the "person" 
who allegedly subjected the party injured to the depriva­
tion of any rights allegedly secured by the Constitution and 
laws. 

Petitioner then proceeds to claim that the "rights, privi­
leges, or immunities secured by the Constitution and laws,'' 
of which he is alleged to have been deprived, were secured 
to him b~ the Seventeenth Amendment to the Constitution 
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and Article I, Section 4 of the Constitution. These provi­
sions of the Constitution and all relevant statutes that we 
have been able to find simply secure to the qualified electors 
the right to choose their United States Senator by popular 
vote. None of them attempts to deal with the right of any 
citizen to become the candidate of a political party for the 
office of United .States Senator, nor to prescribe how such 
political party shall select its candidates. The cases so 
strongly relied upon by petitioner 8 each dealt with the right 
of the people '' to choose a representative in Congress'' (Pe­
titioner's brief, p. 14). This Court, in the Gradwell case, 
supra, unanimously rejected the contention that the pro­
visions of the Constitution and statutes relied upon by pe­
titioner conferred any rights on a candidate for office. In 
that case a primary election was involved. In the later 
case of U. S. v. Bathgate, 246 U. S. 220, such contention re­
specting· a General Election was again rejected. This Court 
did not consider the right of the candidate in the Clas sic 
case, although such question was considered by the lower 
court in dismissing the indictment. In its jurisdictional 
statement to this Court, the Government said: 

"It was alleged that these defendants conspired to 
injure, oppress, threaten and intimidate citizens of the 
United States in the· free exercise and enjoyment of 
rights and privileges secured to them by the Constitu­
tion and laws of the United States, i. e., (1) the right 
of registered voters who cast their ballots at this pri­
mary election to vote and to have their votes counted 
as cast for the candidate of their choice, and ( 2) the 
right of certain candidates at this primary election to 
have all votes cast for them counted as cast. The Gov­
ernment in this case is not seeking· to sustain the ap­
plication of Sections 51 and 52 [i.e. Sections 251 and 
252, Title 18, United States Code] to the rights of can­
didates at primary elections. Consequently it is not 
challenging the ruling of the· District Court [sustain­
ing demurrer to the indictment] insofar as it applies 
to the second object of the conspiracy . . . '' 

8 U. S. v. Classic, 313 U. S. 299, U. S. v. Saylor, 322 U. S. 385, 
and U. S. v. Mosley, 238 U. S. 383. 
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Thus, the principles enunciated in the Gradwell and Bath­
gate cases as establishing the rights of a candidate for office 
were in no manner overruled or modified by the decision in 
the Classic case. That principle was adhered to by this 
Court, in effect, by denying certiorari (328 U. S. 870) in 
Saunders v. Wilkins, 152 F'. ( 2) 235. 

It is true that this Court was then considering sections 
of the Criminal Code (Title 18, Sections 251 and 252, 
U. S. C.), but the rights there protected are no different 
from those protected by the provisions of Section 43 of 
Title 8 of the Code.9 

Petitioner's cause, therefore, must fail on both grounds­
:first, that the Code gives him a cause of action only against 
the person who deprived him of his right and did him the 
injury, and, second, because the right asserted is not one 
guaranteed to him under the Constitution and laws of the 
United States. 

If petitioner's argument be followed to its logical con­
clusion and if petitioner be sustained in his contentions, 
the United States District Courts could be called upon to 
exercise their equitable powers in behalf of any candidate 
in any election, general or primary, for any office, from 
Constable to United .States Senator. It would only be nec­
essary for a defeated candidate to allege that votes had 
been fraudulently counted so as to deprive voters of rights 
guaranteed under the Fifteenth Amendment to the Con­
stitution. Federal courts would be continually called upon 
to use their equitable powers '' to achieve or frustrate a 
political result.'' This Court, speaking through Mr. Jus­
tice Holmes, refused to be drawn into such a situation when 
it said: "The traditional limits of a proceeding in equity 

d f l·t· 1 ,no have not embraced a reme y or po 1 ica wrongs. 

9 Hague v. Congress of Industrial Organiza~io1;1-s, 307 U. S. 496, 
Burt v. City of New York, 156 F. (2) 791, P1ckmg v. Pa. R. Co., 
151 F. (2) 240. 

10 Giles v. Harris, 189 U. S. 475. See also Lane v. Wilson, 307 
U. S. 268, Anthony v. Burrow, 129 Fed. 783, Turman v. Duck­
worth, 68 F. Supp. 7 44, and Blackman v. Stone, 17 F. Supp. 102. 
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Point Three. 

Petition is Not Entitled to Have the Cause remanded in Or­
der to Amend in an Attempt to State a Cause of Action 
for Damages. 

.Authorities and .Argument. 

Petitioner refers to no authority, rule or precedent en­
titling him to a remand of a cause where no cause of action 
is alleged in the complaint. The Court of Appeals prop­
erly ordered dismissal under authority of the case cited in 
its opinion 11 and the many other cases of like effect decided 
by this Court. Petitioner contents himself by stating that 
"it seems obvious that petitioner would have a right to 
amend and ask for damages on the basis of the facts al­
leged in the complaint" (petitioner's brief, page 47). 

The facts alleged in the complaint are wholly insufficient 
to state a cause for damages. Petitioner now asserts that 
he has a right to maintain an action for damages under 
Section 43, Title 8, U. S. C. As heretofore pointed out, this 
statute provides only for redress against the person who 
'' subjects or causes to be subjected any citizen of the 
United States or other person within the jurisdiction 
thereof to the deprivation of any rights, privileges, or im­
munities secured by the Constitution and laws." If it be 
assumed that petitioner, as a candidate for office, was de­
prived of any such rights, nevertheless, his cause of action 
would be against the persons who were g11ilty of depriving 
him thereof. There is no allegation in the petition that 
any of the defendants named therein were guilty of depriv­
ing· petitioner of any of his rights. It is alleged that fraud 
was committed in Jim Wells and Zapata Counties. The 
election officials in those counties who could have committed 
any of the overt acts alleged are not patries to the cause of 
action. It is not alleged that any of the other parties to 
the suit, including respondent Johnson, had any knowledge 

11 Smith v. Vulcan Iron Works., 165 U. S. 518. 
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of the alleged fraud, and no conspiracy is alleged. Only 
the defendant Tom L. Tyson, Chairman of the State Demo­
cratic Convention (who resides in Navarro County, Texas) 
and the defendants composing the Election Board of Tar­
rant County are residents within the territorial jurisdic­
tion of the District Court for the Northern District of 
Texas, where the case was filed. Tyson did not take office 
until after the alleged fraud occurred, and both he and the 
Tarrant County Election Board performed only ministerial 
duties. Jim Wells and Zapata Counties, where the election 
officials reside, are in the territorial jurisdiction of the Dis­
trfot Court for the Southern District of Texas, and the other 
defendants are alleged to reside within the territorial juris­
diction of the District Court for the· Wes tern District of 
Texas. 

CONCLUSION. 

From the foregoing, it is obvious that petitioner's only 
object in asking for certiorari and the only purpose which 
he hopes to gain the,reby is to have this Court render an 
advisory opinion on an abstract question, namely, whether 
petitioner, as a candidate for the Democratic nomination 
for United States Senator from Texas, had rights, as such, 
which are guaranteed to him under the Constitution and 
laws of the United States, for deprivation of which he 
could maintain a suit for damages under the provisions of 
Section 43, Title 8, of the U.S. Code. This Court would be 
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proceeding contrary to all precedent if it granted certiorari 
on the issues presented in the petition. 

WHEREFORE, respondents respectfully submit that the pe­
tition for certiorari should be denied. 

EVERETT L. LOONEY, 
Austin, Texas. 

A. W. MouRSUND, JR., 
Johnson City, Texas. 

JOHN H. CROOKER, 
Houston, Texas. 

JOHN D. COFER, 
Austin, Texas. 

JAMES V. ALLRED, 
Houston, Texas. 

THURMAN ARNOLD, 
Washington, D. C. 

ABE FoRTAS, 
Washington, D. C. 

ALVIN J. w IRTZ, 

Austin, Texas. 
Attorneys for Respondents. 

Attorneys for Intervener Respondents. 

Copies of this brief have been sent to each of the attor­
neys for petitioner. 



~VUJUAM A. FERQQ.§.QN v, W. O. HUGGINS EI AL, 122 Texas 95, 52 S. W. 
r2f 904 •• Decided September 10, 1932. 

Opinion delivered by Mr. Chief Justice Cureton. 

This suit is before us on motion for leave to file a petition 

for mandamus. Because of the importance of the matter involved, we set 

the motion down for hearing and notified the parties respondent, all of 

whom appeared and answered, both by written pleadings and oral arguments. 

The petition for mandamus is presented by Ivlrs. Miriam A. Ferguson 

against the Chairman and Secretary and the members of the State Demo­

cratic Executive Committee, Mrs. Jane Y. McCallum, Secretary of State, 

in her official capacity, and Governor R. S. Sterling, in his private 

capacity as a candidate, were made parties respondent by the pleadings 

because of their relationship to the subject matter of the suit. The re­

later alleges in her petition that she and the respondent R,. S. Sterling, 

together with others, were candidates before the democratic state primary 

election held on July 24, 1932_, for the nomination of that party of its 

candidate for the office of governor; that at this first primary she and 

the respondent Sterling received the highest number of votes cast, and 

by reason thereof became the conterrling candidates at the second state 

democratic primary held on the 27th of August, 1932. She states that ot 

the second primary she received approximately 4,000 more votes than her 

opponent, and that this fact will be shown by the statutory returns made 

by the county chairmen to the State Democratic Executive Committee. The 

purpose of this suit is to obtain the issuance of a writ of mandamus to 

require the State Democratic Executive Committee to canvass the returns, 

tabulate the votes, and certify the same to the State Convention which 

meets on September 13, 1932, as provided by statute. The prayer of the 

petition, fo so far as necessary to be considered, is as follows: 

ffi'/HEREFORE, your Relater respectfully prays that 
·c as Honorable Court will make its peremptory order forthwith, 
commanding the Respondent Committee - its president, its secretary 
and each rrember thereof, that it will meet in the City of Lubbock 
on Monday the 12th day of September, 1932, and that it shall then 
open and canvass the returns of the second primary election of 
August Z7, 1932, held to nominate candidate for state offices, 
as certified by the various county chairmen to the state chair­
man, and shall prepare a tabulated statement, showing the number 
of votes received by each candidate for Governor, in each county, 
and that when prepared, such statement shall be approved by the 



respondent committee and certified by its chairman, and further 
that such tabulated staterrent shall be by its chairman presented 
to the 0hairman of the State Convention immediately after its 
temporary organization on September 13, 1932,, 

"That in the canvassing of said returns Hnd in the prepara.­
tion of the tabulnted statement showing the n~mbcr cf vo-tos re-
cci ved by each candidf.rta f0r Governor, the do, en(~~'::1::..-+:, c01rmitt.ee 
will take into consideration only such matta::s in are cer·:ified 
in the said ret.ur~1s r:iy the various county cha:i.rmcr .. and w:.11 not 
take into c0mdde1'.'o:tfon!' or be governed to any extent what0V•3r7 

by any mat"tr;rs or tnlr1gs 7 whether of irreguJ.1.:ritY;- f:c3.ud or other 
illegality er thing:~ 111h2:~soever, not shown in said returns, as 
certified by the s1:1.id v9.rious county c.hairmen,,, t', 

That portion of the ·statute here involved reads! 

''.Art") 3137 *;,t** On the second Monday aftz:ir the fourth 

Saturday in August, 1926, and every two years th~reafter, the State 

executive comm:i_ttce rJhall meet at the place selected for the meet­

ing of the State convcmtion and shall open and can~rnss the returns 

of the se0.ond :pr:.Lm~ry election held to nominate can2id8.t,es for 

State officss .JS ~r?:-t if 1ed by the various county chf.-d rman (chairmen) 

to the ;3:~c1tc \.fr ~1::r Ii13i1, and shall prepare a tabu:~-t :id statement 

shcwiLg the n1.t.rntn1•, of votes received by each L.1;::-:,~-: c~mdidate in 

each county, which statement shall be approved by ~he State com­

mittee and certified by its chairman. At this m(:;eting the State 

committee shall also prepare a complete list of the delegates 

elected to the State conventions from each county, as certified to 

the State chairman by each county chairman. The Strtte chairman 

shall present said tabulated statement and said list of delegates 

to the chairman of the State convention immediately after its 

temporary organization on the following day, for its approval or 

disapproval.tt 

1. It will be noted from the above statute that it is the duty 

0f the State Executive Cqmmittee to open and canvass the returns of the 

primary election "as certified by the various county chairmen to the 

State chairman n; that the Cammi ttee is also to prepare "a tabulated 

statement showing the number of votes received by each such candidate 

in each county. tt The Chairman of the State Executive Committee is to 

present this tabulated statement to the Chairman of the State Conven­

·tion immediately after its organization. 

By Article 3138 of the statute.s it is made the duty of the State 

Convention "to canvass the vote cast in the entire State for each candidate 



for each State office, as shown by the statement thereof presented to it 

by the State Committee. tt The .Article also provides that the convention 

shall declare the candidates who have received the majority of votes 

cast, etc., the nominees of the party for tho offices involved. This 

Article also makes it the duty of the Chairman and Secretary of the State 

Convention forthwith to certify such nominations to the Secretary of State. 

In neither of the Articles to which we have referred is the subject 

of contesting a primary election mentioned. This, however, is cared for 

by other Articles of. the Statutes. 

~ticle 3148 provides that a contest may be file4 with a party 

executive committee in a ce!'tain manner within five df;,;rs after the result 
.; 

of the primary election has been declared by the Committee or by the Con­

vention. 

Articles 31/+6 and 3147 relate to and govern the same subject. 

A-r.+icle 3149 provides for the opening of ballot bcxes on a stat­

utory conttJst. 

Articles 3151, 3152, and 315.3 provide for the contests of primary 

elections through the courts of the State. 

Article 3146, previously mentioned, expressly relates to contests 

of primary elections based on charges of fraud or illegality in the 

method of conducting the elections. These contests, as previously stated, 

are to be instituted in the manner provided by .Article 3111-8, within a 

designated number of days after ~h0 result of the primary election has 

been declared by the Committee or Convention. • 

2. It is obvious, we think, from these statutes, which we have 

but briefly referred to in this opinion, but which we have examined 

carefully, that the duties of the State Executive Committee are those of 

a canvassing board. 

It is vvell settled by the authorities that, aside from their 

q~asi judicial :;,ower to determine the genuineness of election returns, 

the functions and duties of the canvassing board are ministerial. They 

derive their powers from the Constitution or Statutes, and have no other 

powers, functions, or duties than those named. 20 Corpus Juris, p. 200, 

soc. 254. 

Corpus Juris further states the rule; 

"It is a common error for a canvassing board to over­
estimate its powers. Where there is no question as to the 

-3-



geneuineness of the returns or that all tho rBturns are- before 
them, the powors and duties of canvassers are limited to the 
mechanical or mathematical function of ascertaining and declaring 
the apparent result of the election by adding or compiling the 
votes cast for each candidate as shown on the face of the returns 
before them, and then declaring or certifying the result so as­
certained. They have no power to go behind the returns and ascer­
tain the qualifications of the voters or otherwise inquire into 
the regularity of the election. Fraud, bribery, violence or other 
matters affecting the regularity of the election are to be passed 
on by the proper tribunal and not by_the board of canvassers. 
The canvassers are not authorized to determine the legality or il­
iegality of th0 votes cast at the election; to decide upon the of~ 
ficial title of the election officers; to entertain a contest of 
the election; to determine the consti tutionallty of a statute; 
to inquire into tho validity of the certificates of nomination of 
candidates, to pass upon the eligibility of El candidate to office, 
to decide whether there are any vacancies in any offices, to de­
termine what was done at an election in a previous year, or to 
reverse an act of their predecessors. n, 20 Corpus Juris, p. 200, 
sec. 255. 

Again, the same authority in part declares: 

"It is settled beyond controversy trrat canvassers cannot 
go behind the returns. The returns provided fior by law are the 
sole and exclusive evidence from which a canvassing board or of­
ficial can ascertain and declare the result. The canvassers are 
not authorized to examine or consider papers or documonts which 
are transmitted to them with the returns, or as returns, but wr.ich 
under the statutes do not constitute part of the returns. Neither 
are they at liberty to receive and consider extrinsic evidence, 
unless the official returns are destroyed before they are can­
vassed, in which case secondary evidence of their contents may 
be received." 

3. The authorities likewise hold that, in the absence of a stat­

ute conferring it, a board of canvassers has neither express nor implied 

povver to recount the ballots.. 20 Corpus Juris, p. 203, sec. 259. 

We have previously adverted to the fact that a board of canvassers 

have the power to determine the genuineness of election returns. 20 Corpus 

Juris, p. 201, sec. 256, states the rule illustrative of this power as 

follows: 

"Canvassers have the quasi judicial power to determine 
whether the papers transmitted to them are genuine election returns 
signed by the proper officers. Thus, where what purports to be 
two or more returns from the same election district are received, 
the canvassing board must necessarily determine from the face of 
the papers which one shall be regard8ed as the true and genuine 
return; but there is no room for the exercise of such discretion­
ary power where there is before the canvassing board or official 
only one document which purports to be the certified abstract or 
return required by lffV/. The canvassers are not required to re­
ceive or treat as a return any paper which does not appear on its 
face to be such a return. If a paper purporting to be a return 
is obviously falee or a forgery the canvassers should disregard 
it; but if it is doubtful they nrust include it in the count. 
It is the duty of the canvassers to receive and count all returns 
sent to them which are not obviously spurious, however false and 
fraudulent they may be in fact. Where the returns are in due form 
and are properly authenticated and hence are valid on their face, 
they cannot be rejected by the canvassers. The canvassers must 
decide what are the returns from the face of the papers or docu­
ments submitted to them as returns; they are not to institute any 
inquiries as to their authenticity." 
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Since the State Democratic Executive Committee is obviously a 

canvassing board, these elerrentary rules of law arc applicable to it in 

the performance of its statutory duties. It does not follow, however, 

from what we have saiq that we should rermit the petition for mandamus 

to be filed, or that a mandamus should issue against the Committee. The 

respondent State Demooratic Executive Committee in its sworn answer has 

denied all the allegations of the petition which could be construed in 

effect as charges that the Committee would not canvass the returns i:: 

accordance with the statute and the rules of law which arise therefrom. 

After a general denial, the Committee in its answer states, 

n4. For further answer, respondents allege that they 
and each of them, acting individually and acting collecti~·ely as 
members of the said State committee, intend in good faith to meet 
at Lubbock on the date prescribed by law, to wit, Soptembnr 12, 
1932, and in said rroeting duly assembled to then proceed undor 
the authority of und in compliance with the terms of R.c.s., 
article 3137, and in the manner prescribed by tho lavrs of this 
State, to open and canvass tho returns of the second primary elec­
tion of the Democratic party held on August 27, 1932, to nominate 
candidates for State offices, includ1.ng that of governor, as certi­
fied by tho various county chairmen to the State chairman, and to 
prepare a tabulated statement showing the number of votes received 
by each such candidate in •:,.ach county, which statement shall be 
approved CJ"J tho said State committee, and certified by its chair­
man W. O. Huggins, and shall be presented to the Chairman of the 
State Democratic Convention immediately after its organization on 
the following day. Further, in performing the above described 
acts and duties, these respondents shall act as proscribed by 
lav1, impartially, conscientiously and legally, uninfluenced by any 
threats, attempts to int1midate, or by any threatened court actions, 
made by the parMeans or either of the candidates for nomination 
of the Democratic party for governor or by anyone else. 

115. That nohe of theso respondents has heretofore ex­
pressed any intention to not canvass the returns of the said 
election impartially and in accordance with the lavJS of this 
Stato, and that none of thorn has committed any act in violation 
of the election laws of this State, or has indicated in any way 
that he is preparing to violate such election lar1s. In this 
connection there is no basls in fact or in lmv for the making of 
the charges against these respondents which are contained in the 
petition of the relater, and the said allegations are untrue." 

It is thus seen that the respondents have not refused,or indicated 

any purpose to refuse or fail, to follow tho statute governing them in 

the canvass of the primary election returns, and to do the very things 

which the relator asks that they be required to do by mandamus. On the 

contrary, the ansuer of the Committee shows a bona fide purpose and in­

tention to comply with the statute. 

4. The rule is an elementary one that a writ of mandamus will 

not lie to compel the performance of an act which the respondent shows a 
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willingness to perform without coercion. 38 Corpus Juris, p. 554, sec. 

24¢ People v. Dunno, 258 Ill., 441, 101 N. E., 560, 45 L.R.A. (N.S.) 

500; Double v. McQueen, 96 Mich., 39, 55 N. Vl., 564; State v. Nash, 134 

Minn., 73, 158 N. w., 730; Bailey v. Garvin, 280 Fed., 677; Reynolds v. 

Egan, 123 La., 114, 48 So., 764; St. Louis & S. F. R. Co. v. Messenger, 

26 Okla., 590, 110 Pac,, 893; State v. Sunset Tel. & Tel. Co., 30 Hash., 

676, 71 Pac. 198. 

i'he case of People v. Dunne, just cited, appears to be precisely 

in point. The action vrns ono for mandamus against a statutory board 

whose duty it was to canvass the result of an election. The points made 

in briefs and argued by counsel for the relators were that the duties 

of the State Canvassing Board were purely ministerial; that a writ of 

mandamus might issue against the governor, who was a IJl.Ombor of the can­

vassing board, to compel the performance of such duties; that the State 

Canvassing Board had no right to look back of the abstracts of votes and 

the certificates of the county canvassing boards, but should have accepted 

them and declared the result accordingly. That the State Canvassing Board 

is a permanent body, and _the act sought to be held void v:as one which did 

not require a reassembling of the Board. The brief of the Attorney 

General, who appeared for the State Canvassing Board, made the following 

points, namely; That the State Canvassing Board can act only upon certi­

fied statements of the county canvassers, and had no authority to pro-

cure corrected returns or go behind the returns or receive testimony either 

to sustain or invalidate them; that the duties of the Canvassing Board 

were purely mministerial, and that mandamus would lie to compel the Board 

to issue a certificate to the pc~rson having the greatest number of votes 

as shown by the returns; that 1·Jhile a writ of mandamus could not issue 

to control the head of an executive department in the discharge of a duty 

involving judgment and discretion, yet the writ could issue where the 

duty was merely ministerial. In discussing the case the Supreme Court of 

the State of Illinois held that the v1ri t of mandamus could only issue to 

compel a party to act when it was his duty to act without it; that th0 

writ would not issue to compel the doing of an act which the person sought 

to be coerced admits on the record he is willing to do without coercion, 

the court in part said: 
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"It will th0refore be SEJon that there is entire agree-
ment between the counsel for the relaters and thEJ attorney general, 
representing the defendants, concerning the questions of lau in­
volved; and, there being no controversy or difference of opinion 
between them respecting the lar; and the duty of the state canvass­
ing board, there does not seem to be any necessity for calling 
into exercise the power of the court to coerce the defendants to 
do y1hat they admit to be their duty under the law. The purpose 
of the extraordinory writ of mandamus is to compel the p3rform­
ance of a ministerial duty vrhich one charged nith the duty has 
refused to perform. The writ can only be issued to compel a party 
to act v!hen it v1as his duty to act v1it1"out it. It confers upon 
the party against y1hom it may be issued no nev, authority, and from 
its very nature can confer none. People ex rel. McKee v. Gilmer, 
10 Ill., 242, Ottawa v. People, 4B Ill., 233; People ex rel. 
Peoria & R. I. R. Go. v. Cline, 6J Ill, 394. If it is the duty 
of the defendants to do the acts sought to be coerced by the ~rit, 
such acts v10uld not be any more valid or legal if done unc7.er the 
command of the court. The office of the writ is to compel action 
by the um1illing. There must be a refusal to perform the act; and, 
if a personal right is involved, a refusal must follow a demand, 
The writ Eill_UQ.t~-~~].1.I!el the doin.IL.Qf....gn act nhich t~ 
:oer.§on sought_ts~rn~~drnits on the recors]. he is willing to 
£.Q.....!ithout coercion. People ex rel. NEtional Cigar Go. v. Dulaney, 
96 Ill., 503.11 (Italics ours). 

Fear is expressed in the petition that the State Democratic Execu­

tive Committee might be intimidated by extrinsic forces, or that their 

d-elibe.rations might be interfered vii th through an injunction issued by 

some -district judge. T!e do not think the allegations made sufficient 

to r1arrant the issuance of the nri t of mandamus against the Committee. 

The Committee in its answer expressly decla.re.s that in canvassing the 

returns it "shall act as prescribed by law, impartially, conscientiously 

and legally, y_ninfluenced by_..,.s,UY threats, attem··)ts to intimid~te, or by; 

~nv threatened court action£ made by the partisans of either of the candi­

dates for nomination of the Democratic Party for Governor, or by anyone 

else." (Italics ours) 

The petition for mandamus attempts to make the State Democratic 

Convention, its president, secretary, and each and all the delegates and 

members thereof, participating and to participate, parties respondent, 

and contains a prayer asking for a peremptory order of this Court direct­

ing the State Democratic Gonventfon, its president, secretary, and each 

and all of its delegates and members, to canvass the returns of the pri­

mary election and make statutory certificates, etc. 

The State Democratic Convention thus far has no existence, has hot 

been served, has not appenred, and is plainly not a party to this pro­

ceeding. Its president and secretary have not been elected, and the 

names of its delegates are not shoTTn in the petition. None of these 

are parties to this proceeding, and none appeared at the argument. 



Since it is apparent that the respondents, members of the State 

Demooratic Executive Committee, have not breached any statutory duty 

due to the relater, and have shown clearly that they do not intend to do 

so, it is obvious that were v1e to permit the filing of a petition for 

mandamus, v1e would necessarily refuse to grant the Hri t. This being the 

state of the record, and after appearance by all parties involved and 

full argument, ue deem it our duty to overrule the motion for leave to 

file, and it is accordingly overruled. 

-8-



PRICE DANIEL 
ATTORNEY GENERAL 

T E A ,r,r({))JRNEY GENEJRAirA 

IF TJEA .,,, A\. 

AUSTllN,. TEXAS 

·Hono Ro Eo Schneider, Jr o 
County Attorney 

Opinion Noo V-643 

Live Oak :County 
George West~ Texas 

Dear Siri. : 

Re~ Qualification of 
voters; .duties of 
and advice to elec­
tion officerso 

We refer to your letter in which you submit 
the following questions: 

1110 What are the requirements for 
qualification to vote· in the elections in 
Texas concerning the ability to read and/or 
write the English language? Speak and/or 
understand the same? 

"2o Are the tlection Judges required 
to· assist. in marking the ballot. if requested 
to dq so .for a potential voter between the 
ages of twenty-one and sixty in good physi-. 
cal condition and not blind? 

• "3o· ,Are the Election Judges required 
to mar~ the ballot 9 if so. requested, of a 
potential voter· between the ages of .twenty­
one." an·d s i'xt y .in good physical condition and 
not Qlind if the only reason he· or she is un­
able t.o mark. his or her own ballot is his or 
her illiteraqy? 

"4o • In whom in Texas is the authority 
vested to order and/or advise the Election 
Judges as .to how they shall conduct their 
boxes and/or whom they shall challenge as to 
his 9r he~ right _to vote and to whom they 
•s.~all ~e:r;iy a ballot ?tt 

The only limitation of the qual~fication of 
vote~s- in Texas is contained in Section 1· of-Article VI 
of the _State ·constitution .which •does not dis O 

-

son ___ • 
s.,_-_.,..~~~~~~~.......,.,1,,,1-. of Arti-

ject to none of the 
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disqualifications stated in said section 1 who shall 
have attained the age of 21 years, who shall be a citi­
zen of the United States, and who shall have resided in 
this State one year next preceding an election and the 
last six months within the district or c0unty in which 
such person offers to vote, shall be deemed a qualified 
voter; provided that any yoter who is subject to pay a 
poll tax shall have paid the same before the first day 
of February next preceding such election. 

In Ramsey Vo Wilhelm, 52 S. W. (2d) 757 (er­
ror refused), the Court said: 

"The Constitution itself defines the 
qualifications of a legal voter, and the 
legislature is without power to restrict or 
extend these requirements." 

There is no law which requires that a voter 
shall be able to read, write, speak or understand the 
English languageo We answer your first question ac­
cordingly. 

Article 3010, Vernon's Civil Statutes provides 
for aid to voters by election officerso It reads: 

nNot more than one person at the same 
time shall be permitted to occupy any one 
compartment, voting booth or place prepar-
ed for a voter, nor shall any assistance be 
given a voter in preparing his ballot, ex­
cept when a voter is unable to prepare the 
same himself because of some bodily infirm­
ity, such as renders him physically unable 
to write or is over sixty years of age and 
is unable to read and write, in which case 
two judges of such election sh~ll assist him, 
they having been first sworn that they will 
not suggest, by word or sign or gesture, 
how such voter shall vote; and they will con­
fine their assistance to answering his ques­
tions, to naming candidates, and the politiGal 
parties to which they belong, and that they 
will prepare his ballot as such voter himself 
shall direct; provided that the voter must in 
every case explain in the English language how 
he wishes to vote, and no judge of the elec~ 
tion shall use any other than the English lan­
guage ~n aiding the voter, or in performing 

.. 
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any duty·: as ·such .. judge of the election. Where 
any assistance ·is rendered in pfep~ririg a bal­
.lot other than as herein allowed_, ·the ballot 
·shall not be counted, but shall be void for 
all.purposes •. If ·the election be a general 
election, the judges who assist such voteis 
shall be of different political partie~, if 
the-r.e be such judges present, and if the elec­
tion be .a primary-election one_or more super­
visors may be present when the assistance'here­
in· permitted is-being given, but eabh supervi­
sor must remain silent except in cases of ir-
regularity or viblation of 'the law." ·: • 

·,; .... In C~rter .: v. 'White~ 161 S. W. (2d) 5'25 the 
Cou_r.t:. of .G~vil _App_eals had the quest ion. of • assistance to 
voters. py _el:ectio_n officers und.er- consideration· and said: 

,·,. . .. ''A' ·summ~~-y' of' the assistance as· found by 
the ;court i's as follows:' Five of the eleven 
asked for information as to how to vote a· 
•st.raight ticket' or a 'straight Democratic·· 
ticket,' and .were told generally how -t6 do it, 
two of whom inquired if the others should be 
mar'l~ed .iout and were told yes.· One voter :was 
unable to.find the President's hame on the 
~icket &nd asked how he might vote·f6~ him~ 
which -.was' explained to him .. One was· afraid 
he might mutilate his ballot and ask_ed what 

:-i constituted a mutilated _ballot,- which was ex­
plained to him. One sought .-information· as-' to 
how to vote for or against constitutional a­
mendments,· wh.ich was· e·xplained.; ·Anot'her ex­
plained she- haa~ never vet ed at a Pres ide:r,tt i'al 
Election, -and asked for general in.f_ormat ion·, 
and: eng·a·ged in a· general· discussion of hbw to 
do. so·~··· One· aske-d if the ballot is marked .­
pa~.t way down if it would destroy the whole 

. ;ba.llot:., and> was tol~ it· wou~~ not, c:nd, .was .. 
sh:own:where-the inde·pendent and socialist -

. and· other candidates w'ere on· ·the ballot' .• Ari-
• othet; statedlh~ had hever voted-and asked for 

a· general'· exp·l.:ahat ion 6f the ballot, which was 
'don-e~, All.- cohversatfons were·with ana all ex­
plab~tlohs 7wer~ made by election ~ffibials af­
ter·~hich each•voter then ~etired~t6 the place 

· provid'ed- f.ot :marking, ·ballots and marked· and •• 
· · voted the- 1-hallot ac·cording to his own wishes 

and :tnt ent ions~~. : • 
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"Plaintiff takes the position these mat­
ters c'onstituted illegal assistance under the 
law and rendered each and all the eleven bal­
lots voido None of the voters are within any 
exception of the statute authorizing assist­
anceo 

"We think it clear from the provisions 
of Arto 3010, R. Co S. 1925, and other pro­
visions hereafter noticed, assistance or aid 
means assistance or aid in the marking of the 
ballot, and does not extend to and include 
general instructions and advice, such as giv­
en the voters here, which do not and cannot 
become injurious to contestanto If advice or 

. instruction is such as would amount to assisi::. 
·ance in marking the names of candidates on 
the ballot and resultant injury to contestant, 
then it would become illegal and render the 
ballot void. It cannot be presumed the Legis­
lature intended to apply unreasonable .and 
senseless rules in situations like this, and 
the courts will indulge none sucho 

.nThat assistance and aid refers to the 
marking of the ballot is made plain by the 
provisions of Artso 3008, 3012, R.C.S. 1925, 
and article 2942a, Vernon's Anno Civ. St." 

In Lee Vo Whitehead, 182 S. W. (2d) 744 the 
Court of Civil Appeals said: 

"With reference to the ballots cast by 
Mrs. Joe Katzur and Mrso Albert Volkmann, 
which the trial judge rejected because of his 
findings that those voters were assisted in 
preparing their ballots by election officials 
through the use of languages other than Eng­
lish, to-wit; Polish and German, respectively, 
the trial judge found that in both cases •the 

~-i:. voters were so assisted by elect ion officials, 
,. that the English language was not used in . 

either case, but that Polish was used in the 
case of Mrs. Katzur and German in the case of 
Mrs. Volkmann. The testimony fully supported· 
these findings, which we adopto As distin­
guished from the case of irregularities in ab­
sentee voting, the statute (Art. 3010) express­
ly provides that where language other than 
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: English is used in explaining· and/or assist­
ing voters in casting their bailots, such bal­
lots 'shall not be counted, but shall be'void 
for all purposeso !·'1 

·_To the same • e:rfect is Huff v o Duffield, 2 51 
S. W. 2980 There assistan~e was given to Mexicans who 
could not understand English.. They were told how to .. • 
vote Democratic, Republican, or Socialist; how to vote 
for Peddy for Sheriff, and· that Teller was running for 
constablee The Court held all such votes illegalo The 
Court said. 1 concern.ing the law~ 

"o • ~ ·.·o it .is mand~tqry in stating. the only · 
cir:cumstance under which assistance shall be 
given those who are • physically una.ble to pre­
par~ a ballot and those over a certain age. 
& ·o. ·o .They are the only ones who can be assist­
ed, and that assistanc·e can only be given when 
request.ed. in Englisho o· o Whether a wise law 
or not, it is the law and must be·. enfor~edo 11 

The general rule is stated in 29 Co Jo So 294 
that inability to read or write is ground for assistance 
in some jurisdictions; but in jurisdictions where physi­
cal disability is the only ground for assisting voters, 
illiteracy does not entitle a voter to assistanceo To 
the same effect is 18 Amo Juro 3280 Article 3010 V.CoSo 
provides for assistance to a person who is over sixty 
and is unable to read and writeo The natural implica­
tion therefore ~s- that persons under 60 not physically 
handicapped may not be assisted even though they are il­
literate~ The Court stated in Clark Vo White, supra: 

uwe think the pr.imary and chief purpose 
in making illegal assistance in the marking 
of a ballot is to prevent fraud and the sub­
stitution of th~ will of some other for that 
of the votero" 

In other words, the illiterate person would 
not be able to tell whether the person 4 ssisting him was 
voting as he directed or noto That Court distinguished 
between explaining a ballot and the actual marking there­
ofo For the illiterate person, the person assisting 
would have to participate in the actual marking of the 
balloto This the Legislature has not permittedo 
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In view of the foregoing your questions 2 and 
3 are answered in the negativeo 

Other than the procedural statutes relating 
to primary and general elections, we have found no law 
which authorizes any officer to order or advise elec­
tion judges concerning their duties in conducting an 
electiono 

SUMMARY 

There is no requirement in the laws of 
Texas that a person who offers to vote shall 
be able to read, w ite, s eak or understand 
the En lish language. Elec ion judges are 
not required or permitted to mark or assist 
in marking the ballot of a person between the 
ages of 21 and 60 years, though such person 
be unable to mark his ballot because of il­
literacy or because such person cannot read 
or write the -Eng~i~h languageo 

Yours very truly, 

ATTORNEY GENERAL OF TEXAS 

By~~· 

WTW:wb 
W. T. Williams 
Assistant 

~ED;JJ 
ATTORNEY. GENERAL 

\ 





PRICE DAN • JL 
ATTORNEY GENERAL 

Hon. J. G. Anderson 
County Attorney 
Freestone County· 
Fairfield, Te:xas 

Dear Sir: 

s 
AUSTIN,, TEXAS 

November 18, 1948 

Opinion No.•V--719 

Re: Election of county At-
.torney who ob~ained his 
license to practice law 
after the primary and 
before the general 
election. 

Your letter states that Mr1, Elmer McVey was a 
candidate fqr the office of County Attbrney in the July 
primary election. At that time he was. not a licensed 
attorney~ ijo. protest as to his eligibility~a$ raised. 
He nevertheless reeeiyed the nomination. Subsequent to 
the primary and before the general election in November, 
he became duly licensed. He was elected at the Novem­
ber general election. Article 332 V. C. S. provides 
that no person-who is .no~ a lic~nsed attorney shall be 
eligible to the office of C,ounty Attorney. You req\}est 
an opinion as to whether McVey was legally nominated 
and elected in view .of that statute, and whether he may 
legally assume the office .. 

Section 21, Article V of the Constitution reads, 
in part: 

"A county attorney,· for counties in which 
there is not a resident criminal dist~ict attor­
ney, shall be elected by the qualified voters of 
each county, who shall be commissioned· by the 
Governor, and hold hia office for the term of 
two years. . ... " • 

Article 332, V. c. s. provides that "no person 
who is not a duly licensed attorney at law shall be eli­
gible to the office of district or county. attorney." 

~r. McVey was ineligible at the time his name 
was placed on the primary ballot.· He thereafter became 
a duly licensed attorney ~t law; Op November 2, 1948, af­
ter having been licen$ed, he received more votes for coun­
ty attorney in the general election on that date than were 
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cast for any other person for that office.· 

In Cunningham v. McDermett, 277 S. W. 218 (er­
ror refused), Cunningham defeated McDermett in the pri­
mary. In the general election Cunningham received 75 
votes and McDermett received 97 write-in votes. Twenty­
five of McDermett•s voters had voted in the primary. It 
was contended that McDermett could not·take the benefit 
of said 25 voters. The Court said: 

"Appellant claims that on account of . 
the provisions of article 3166, R. S~- M_c­
Dermett wou~d have been disqualified from 
having his name placed on the official bal­
lot as th~ candidate of any party or as an 
inde~endent.or nonpartisan candidate, and 
with his position in this matter we must 
agree (Westerman v. Mims, 111 Tex. 29, 227 
S. W. 178) ;- yet we th.ink there is a· mater­
ial difference between a person's -right to 
have his name plac·ed. upon the official bal- •. 
lot and his right to_ an office to which a 
majority of t'he voters havelseen fit to 
elect :him by writing his .name on the ballot.· 

II . . .•. 
". . . Therefore, we must disagree with ap- 1 

pellant on his proposition that, because 
McDermett had thsretofore participated in 
the. Democratic primary, and had filed a con~ 
test before the county Democratic executive 
committee, he was legally disqualified to be 
elected to the office of county and di$trict 
clerkG" • • 

In Opinion No. 0-2632-A by a f9rmer Attorney 
General, it was held, in accordance with the Supreme Court 
decision in Allen y. Fisher, 118 Tex. 38, 9 S. W. (2d) 731, 
that where an ineligible candidate received the largest 
number of votes, the second high candidate was not the nom­
inee. The latest case to that effect is ~amsey v. Dunlop 
(1947) __ Tex. __ , 205 S. W. (2d) 979. • 

. In view of the. /oregoing·w~ are of. the opinion 
that .Mr. Mc Vey, having obtained his license as an ·;attorney 
at law before the general election, if he received more 
votes of the qualified voters voting at the.election than 
w~re cast for any other~perspn for county attorney, the 
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question of ineligibility at the date of the primary is 
unimportant and moot. Having been duly licensed, he is 
eligible to enter the office of County Attorney. 

SUMMARY 

Where a candidate for county attorney 
was a duly licensed attorney at law when he 
received more votes !or the office than were 
cast for any other person at the gene,ral 
election, the fact that such candidate was 
not an attorney when he was nominated in the 
primary election is immaterial. Having be­
come duly licensed, he is eligible to assume 
the office. 

WTW :wb 

Yours very truly, 

ATTORNEY GENERAL OF TEXAS 

By 

,/J ,4_C--/JA , 
/19' 7 ,/ (A__f_,e_, ;_ .. -,,·-::::-.;r 

W, T. Williams 
Assistant 

~::JJ 
ATTORNEY GENERAL 
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Jan ary 6, 1949 

Dear ick: 

he brief you. filed yesterd··y as 

Co rt docs :::.;:) -11 as ,y lawy r rav • 

Sine rely 

Lyndon • John on. 

Hono~able L •• i olorio 
Arnold, orta 0 and Porter 
1200 Eighteenth Strc t, . W. 
Washington, 6, D. c. 
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THURMAN ARNOLD 

ABE FORTAS 

PAUL A. PORTER 

WALTON HAMILTON 
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REED MILLER 
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ARNOLD, FORTAS & PORTER 
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WASHINGTON 6, D. C. 

January 5, 1949 

Honorable Lyndon B. Johnson 
United States Senate 
Washington, D. c. 
Dear Senator Johnson: 

JAN 6 A.It 

We filed the enclosed today in order 

to make Texas safe for democracy. 

Best regards. 

Sincerely, 

~ 
L.A. Nikoloric 

Eno lo sure 

TELEPHONE 

EXECUTIVE 7300 



uoon s ~T AL, 122 T xs.s 2 • . 
r 10, 1932. 

Op1 ion 11v r . by {r. Cl 1 f Ju 1 r ton. 

This it 1 before us on for 1 eve to 1le a .. titian 

or and mu . cau e f th 1 port n of th, tter n olv d., . t 

th ot1on 0 for h r1 nd noti i ~pon. t, all ot 

horn a ear, nd a. red, both by rr:t tten pl a 1ng and ra.l argu ents. ... 

T pe 1t on for andamu 1s r · ent d by 4rs. Miriam · ergu on 

gin the Cha.1r nd oret ry nc t .. e ber of tDv t e e~o-

c tic ~~ cut v Co mitt ~r. J n Y. cC lu, ecr tarY of ~t .t, 

1n off1c1 l c c ty, ,nd Gov rno ~- 9. n., 1n hi pr1v t 

op c1ty c nd.1 at , rer m ~e _.. rt1e r pon nt by h pl ding 

b cue of el t1on hi. to th ubje t tter of tl9 u t. 

later alleg ~ 1n ler p:t1 1 n tat head th rs o ent R. t 11n , 

tog.ther 1th other, wer. c ndid ts before th~ d mocr t c tate lr1mary 

el ction h ld n July 2 •, 1932, or th~ nominati n of th.t a~ty of it 

C n 1d t for t offio of ov rnor; that at this f1r t prin ry she nd 

th r p nt s rl1n. rec iv., the hi h >st nub r ·f vot ,s cri.st, and 

by x-e , on t e of beca e t. / cont n in._ c nd1d tes t the cond. . tete 

moar tic r1 ry l on th ??t of Ugllu t, l • ·Sh t .tes that t 

th .econd prim ry e ive nrox1 t ly 4,000 more vot tha her 

ppo ent, a that th1 f ct 1 111 be on by th t tutory r turns 11ade 

y the county cha rmen to th St t Demoora.t1o •xe utiv Co mittee. The 

e of thi u1t L to obte. n th ... 1 .. uc...nce of' rit of mana mu to 

r lir the tate moc:r .tic ..... cu Cor. 1tt. to Q nva. t ; returnq, 

t bul t..,. h ote I n. C rtify tL e 0 th .t t, C nv nt1 n ~ • 1ch 

e t, on .. pte er 13, 193?, s rov1de by t tut • The pr -Y r of the 

tit1on, in so f r C'.! n 0 ry to C n 1der ~ L f llo s: 

1-e th t 
th 11 1 ory r forth 1th, 
C nt t pre t, its secr.tary 
an ~ n City of Lubbock 
on h o nd t 1 t s lk1 l th n 
op t t ri election or 
A ,.. , held to e f tat office. , 

b var1 ou s n to h t chair-
man, 1 p ta nt, o ing the numb r 
of v 1 by a ca vernor, -n , ch county, 
and t n prepar • uch , .all be approv d by the 



re u n ..... nt oo"m1 tte na cert1f1 d by 1 tc ch irma.n, and furth 
that ueh t bul t t t ment h 11 be by it.., ch 1rm n pr nt d 
to th chair n of th Stat. Conv nt1on 1~m die.t ly aft r 1t 
t mpo ry organiz t1on on B _ t b r 13, 193 ... 

0 That 1n th c v ng of a!d. return· and in the pr,p ra-
tion o the tabula d tat ent sho 1ng the of vot re-
c ived by . ch c n d f Go ernor, the eorJm1ttee 

111 t ke 1nto con~ d t1on only uoh matt t1f1ed 
1n th 1d r turn by th o unty e nd 11 not 
ta e into c n 1 n o rn d t t 
by any m tter or g J r f 1rr r 
1lleg(l1ty or thing ht t ho 
certified. by the a.id var • y cha . . " 

h a T t portion of th~ 

1 rt .. 3137. On th 

involv 

.. con n y after thJ fourth 

tur .y 1n AuguAt, 19~8, an ev ry two ye r. th reaft r, the State 

x cutive oomm1tt a -h ll meet at the la e 

1 . of th . t t conv~nt on n .h 11 ou n n e nva s the r ,turns 
... -,.,,,,fr...,.,.~ ..,. 

of the con • rL ry el ction 1 to nom1na c nd.1 ate for 

~:tat, office county chair an (chair en) 

to th lt~te chair n, and ,h 11 p par s tabul tad wt tement 

cho ing th. number of vot, r,o iv 

ach o unty, hich t 0 te ent ~h.11 e 

bye ch uch and1a te in 

v by th 

ro1 tt ~ nd. ce t1f1ed by itA ch ir an. At thi,' m,et1ng th State 

comm1 tt e h .11 1 .o rep r,., a c m le e 11 t of the delege.t , 

.1 cte to t -~ ... t t convention fro. er county, e1vrt1f1ed to 

the Stat cha1rm n by ✓ ch county c ir1an. The tat chair n 

.hall rs nt aa1d nd id 11 t of d 1 g tes 

to the che1rme; f conv nt_ n 1m di tely _ft r 1t 

t m. or ry ro- ni ?,at1 n n th follo •ring -y, for 1 t 0 ap. roval or 

di pprov 1. 

1. It will be not d from the abov st tute that it 1 the duty 

of th ... tat " eoutiv Co, t 9 to 0 n um of the 

ri ry 1 .ctio oou n to th 

n tt. 
, , that th Co itt e ,1 0 to pr a.re tla, te ul ted 

t t ho, 1ng the umbP-r of vote reo iv by ach uch C n id.at 

1n 8 ch coun y. n T e Cha1rm n of the Stat., cut1v Co 11 t tee 1 to 

pre ent t 1 t bul t "t .te ent to the C _ 1r an f th t te Conv .. n-

10 ately a t r it,., org n1z tion. 

y , rt1.cl 313 of th . tatut it i ma e th., d ty of the State 

Conv nt1on to C n s t vote C ,t in tne nt1r. t for each can 1 t 
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for O ch i. t. off1ca. h• n by the t t ment ther of pre nte to lt 

y th St t Co· 1t ee.« 

h 11 deel re thee n 

h rtio 

ho 

i. t ~t th con nt1on 

t V r. 1V th jor1ty o vot 

o t, etc. , th nominee of the party for th otf1o: ~ 1nvol ve . fh1s 

Art1cl 1 o a e· 1t t ty of h C 1r n d or try of th t te 

nvent1on f rth· th to c t1fy uch nomi t1on~ t o et y of· tat. 

n n 1th r f t Art cl ' to ~'.liC l 8 V r ferr d 1 the u ·jeet 

of cont sting a , rim el- t1 n me t one " hi • h·wev~r, i Q r d tor 

,y h r ticlA. ot t Ste.t t 

t cl. 14 p ov d.e th t 0 t t m y b'J f1le .r1 th a. rty 

ex.ecut1v co 1tt, in C rt 1n n ith1n fiv days aft the result 

of the p ... 11 ry el ction h been deol. r d by th Comm1 tte or by tl1e Con-

v nt_on. 

rticle. 314 and l? r l . to nd v rn h ~me ubj ct. 

Art1 · e 149 rov1 e fo t1. nlnA of b llot box~ or a t t-

utory conte t. 

Art1 l l l, 1 ~, and 3153 p ov1 e for th conte t prim ry 

l ct1on. thro h the co rt f th , tc t . 

. rt1ele "l 6, pr viou ly m ,nt1 n d, x:pre ly r late to co te t 

ot primary leot1on b ed. on chcrg e of fr u or 1lleg ltty 1n tb 

ho of a nd. ct1ng th l et1on . le,. cont c.t , reviou ly stated, 

r to b .. 1n tut din them nn r rov1ded by rt1ol 3148, 11th1n 

gn t d numb r of day ft r th re~ult of the prim ry eleotlon has 

n el d by or Cove t1 n. 

c. It obv1ou, . t l ""e t tu 
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:vLCRIAM A. FERfil!.§.illL v, W. 0. HUGGINS ET ~, 122 Texas 95, 5 2 S. W • 
Li).904. Decided September 10, 1932. 

Opinion delivered by Mr. Chief Justice Cureton. 

This suit is before us on motion for leave to file a petition 

for mandamus. Because of the importance of the matter involved, we set 

the motion down for hearing and notified the parties respondent, all of 

whom appeared and answered, both by written pleadings and oral arguments. 

The petition for mandamus is presented by Mrs .. Miriam A. Ferguson 

against the Chairman and Secretary and the members of the State Demo­

cratic Executive Committee. Mrs. Jane Y. McCallum, Secretary of State, 

in her official capacity.., and Governor R. S. Sterling, in his private 

capacity as a candidate, were made parties respondent by the pleadings 

because of their relationship to the subject matter of the suit. The re­

later alleges in her petition that she and the respondent R, S. Sterling, 

together with others, were candidates before the democratic state primary 

election held on July 24, 1932, for the nomination of that party of its 

candidate for the office of governor; .that at this first primary she and 

-the respondent Sterling received the highest number of votes cast, and 

by reason thereof became the conterrling candidates at the second state 

democratic primary held on the 27th of .August, 1932. She states that at 

the second primary she received approximately l-1-,000 more votes than her 

opponent, and that this fact will be shown by the statutory returns made 

by the county chairmen to the State Democratic Executive Committee. The 

purpose of this suit is to obtain the issuance of a writ of mandamus to 

require the state Democratic Executive Committee to canvass the returns, 

tabulate the votes, and certify the same to the State Convention which 

meets on September 13, 1932, as provided by statute. The prayer of the 

petition, fo so far as necessary to be considered, is as follows: 

ffWHEREFORE, your Relator respectfully prays that 
·c as Honorable Court will make its peremptory order forthwith, 
commanding the Respondent Committee - its president, its secretary 
and each rr£mber thereof, that it will meet in the City of Lubbock 
on Monday the 12th day of September, 1932, and that it shall then 
open and canvass the returns of the second primary election of 
.August 27, 1932, held to nominate candidate for state offices, 
as certified by the various county chairmen to the state chair­
man, and shall prepare a tabulated statement, showing the number 
of votes received by each candidate for Governor, in each county, 
and that when prepared, such statement shall be approved by the 



respondent comrnittee and certified by its chairman, and further 
that such tabulated staterrent shall be by its chairman presented 
to the chairman of the State Convention immediately after its 
tempora~y organization on September 13, 1932., 

"~Chat in the canvassing of said returns and in the prepara­
tion of tho -tabulnted. sta-torrent showing the n-.;;.mbo~~ cf votes ::::,e-
coi vod by each eandid-.=.r~e fo::::, Governor, the defe:1:_~,j~.:t, c:01rmittee 
will take into conside:ration only such mat·~a:r,s a~{ are cer·:ified 
in the said retur:~G by ~he varions county ci:airmcr ... A.nd vlilJ_ not 
take into ccns:i:J a1~ nt~.cn !t or be governed to anf extent Hhat0v:;r, 
by any mat'tr:;;rs or fa:l.r..gs s, whether of irreguJ:U'it;y, f:nud or other 
illegality or tb:ings whc:-:soever, not shown in said retun1s, as 
certified by the said v9.rious county chairmen;; '1' 

That portion of the stat:,i.te here involved reads1 

•~A::--t ') 3137 ,~ *·*** On the second Monday after the fourth 

Saturday in ~ugustt 1926, and every two years thereafter, the State 

executive committee shall meet at the place selected for the meet­

ing of the State c0nv0~1tion and shall open and canvass the retu:r.~ns 

of the second pr:.lmary election held to nominate c:ar..·.U.d,:rt.es for 

State offic0s .~:.=: u?:-·! ified by the various county s .. 1~-d.rman (chairmen) 

to the D-:atr:---, ,~~:R::.:ctui1, and shall prepare a tahulet,Jd statement 

shcwir.g tb.0 nu.11t8i:-· of Yotes received by each f;,1J:-~.:-: ~e.ndidate in 

each cou~ty~ which statement shall be approved by the State com­

mittee and certified by i.ts chairman. At this meeting the State 

committee shall also prepare a complete list of the delegates 

elected to the State conventions from each county, as certified to 

the State ch!.1irman by each county chairman. The State chairman 

shall present said tabulated statement and said list of delegates 

to the chairman of the State convention immediately after its 

temporary organization on the following day, for its approval or 

disapproval." 

1. It will be noted from the above statute that it is the duty 

oft.he State Executiw Committee to opon and canvass the returns of the 

primary election °as certified by the various county chairmen to the 

State chairman"; that the Committee is also to prepare 11a tabulated 

statement showing the number of votes received by each such candidate 

in each county. n The Chairman of the State Executive Committee is to 

~~esent this tabulated s~atement to the Chairman of the State Conven­

ticn immediately after its organization. 

By .Article 3138 of the statutes it is made the duty of the State 

Gonvention "to canvass the vote cast in the entire State for each candidate 



for each State office, as shown by the statement thereof presented to it 

by the State Committee. tt The Article also provides that the convention 

shall declare the candidates who have received the majority of votes 

cast, etc., the nominees of the party for the offices involved. This 

Article also makes it the duty of the Chairman and Secretary of the State 

Convention forthwith to certify such nominations to tho Secretary of State. 

In neither of the Articles to which we have referred is the subject 

of contesting a primary election mentioned. This, however, is cared for 

by other Articles of the Statutes. 

Pxticle 3148 provides that a contest may be filed with a party 

executive committee in a certain manner within five dv-i,S after the result 
" 

nf the primary election has been declared by the Committee or by the Con­

vention . 

.Articles 311+6 and 3147 relate to and govern the same subject. 

A~+icle 3149 provides for the opening of ballot bcxes on a stat­

utory contest • 

.Articles 3151, 3152, and 315.3 provide for the contests of primary 

elections through the courts of the State. 

Article 3146, previously mentioned, expressly relates to contests 

of primary elections based on charges of fraud or illegality in the 

method of conducting the elections. These contests, as previously stated, 

are to be instituted in the manner provided by Ji.rticle 31Lf-8, within a 

designated number of days after ~ho result of the primary election has 

been declared by the Committee or Convention. 

2. It is obvious, we think, from these statutes, which we have 

but briefly referred to in this opinion, lmt which wo have examined 

carefully, that the duties of the State Ex~cutive Committee are those of 

a canvassing board. 

It is well settled by the authori tics that, aside from their 

quasi judicial power to determine the genuineness of election returns, 

the functions and duties of the canvassing board arc ministerial. They 

derive their powers from the Constitution or Statutes, and have no other 

powers, functions, or duties than those named. 20 Corpus Juris, p. 200, 

sec. 254. 

Corpus Juris further states the rule: 

rtit is a common error for a canvassing board to over­
estimate its powers, Vlhere there is no question as to the 

-J,-



geneuineness of the returns or that all th0 returns aro before 
them, the powers and duties or canvassers are limited to the 
mechanical or mathematical function of ascertaining and declaring 
the apparent result of the election by adding or compiling the 
votes cast for each candidate as shown on the face of the returns 
before them, and then declaring or certifying the result so as­
certained. They have no power to go behind the returns and ascer­
tain tho qualifications of the voters or otherwise inquire into 
the regularity of the election. Fraud, bribery, violence or other 
matters affecting the regularity of the election are to be passed 
on by the proper tribunal and not by the board of canvassars. 
The canvassers are not authori:imd to determine the legality or il­
legality of the votes cast at the electi.on; to docide upon tho of­
ficial title of the election officors; to entertain a contest of 
the election; to determine the constitutionality of a s tatuto; 
to inquire into the validity of the certificates of nomination of 
candidates, to pass upon the eligibility of a candidate to office, 
to decide whether there are any vacancies in any offices, to de­
termine what was dono nt an election in a previous year, or to 
reverse an act of their predecessors." 20 Corpus Juris, p. 200, 
sec. 255. 

Again, the same authority in part declares: 

"It is settled beyond controversy that canvassers cannot 
go bE::hind tho returns. The returns provided fior by law are the 
solo and exclusive evidence from which a canvassing board or of­
ficial can ascertain and declare the result. The canvassers are 
not authorized to examine or consider papers or documonts which 
are transmitted to them with the returns, or as returns, but wrich 
under the statutes do not constitute part of the returns. Neither 
are they at liberty to receive and consider extrinsic evidence, 
unless the official returns are destroyed before they are can­
vassed, in which case secondary evidence of their contents may 
be received. n 

J. The authorities likewise hold that, in the absence of a stat­

ute conferring it, a board of canvassers has neither express nor implied 

power to recount the ballots. 20 Corpus Juris, p. 203, sec. 259. 

We have previously adverted to the fact that a board of canvassers 

have the power to determine the genuineness of election returns. 20 Corpus 

Juris, p. 201, sec. 256, states the rule illustrative of this povver as 

follows: 

"Canvassers have the quasi judicial power to determine 
whether the papers transmitted to them are genuine election returns 
signed by the proper officers. Thus, where 1Hhat purports to be 
two or more returns from the same election district are received, 
the canvassing bonrd must nocessarily determine from the face of 
the papers which one shall be regardeed as the true and genuine 
r0turn; but there is no room for the exercise of such discretion­
ary power where there is before the canvassing board or official 
only one document which purports to be the certified abstract or 
return required by law. The canvassers are not required to re­
ceive or treat as a return any paper which does not appear on its 
face to be such a return. If a paper purporting to be a return 
is obviously falee or a forgery tho canvassers should disregard 
it; but if it is doubtful they nrust include it in the count. 
It is the duty of the canvassers to receive and count all returns 
sent to them which are not obviously spurious, however false and 
fraudulent they may be in fact. Where the returns are in due form 
and are properly authenticated and hence are valid on their face, 
they cannot be rejected by the canvassers. The canvassers must 
decide what are the returns from the face of the papers or docu­
ments submitted to them as returns; they are not to institute any 
inquiries as to their authenticity." 
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Since the State Democratic Executive Committee is obviously a 

canvassing board, these elerrentary rules of law arc applicable to it in 

the :p:irformance of its statutory duties. It does not follow, however, 

from v1hat we have said that we should permit the petition for mandamus 

to be filed, or that a mandamus should issue against the Committee~ The 

respondent State Democratic Executive Committee in its sworn answer has 

denied all the allegations of the petition Hhich could be construed in 

effect as charges that the Committee would not canvass the roturns i:: 

accordance with the statute and the rules of law which arise therefrom. 

After a gon~ral denial, the Committee in its answer states, 

"4• For further answer, respondents allege that they 
and each of thorn, acting individually and acting collecti~-ely as 
members of the said State committee, intend in good faith to meet 
at Lubbock on the date prescribed by law, to wit, Soptembor 12, 
1932, and in said rr.eeting duly assembled to then proceed under 
the authority of and in compliance with the terms of R.c.s., 
article 3137, and in the manner prescribed by tho laws of this 
State, to open and canvass tho returns of the second primary elec­
tion of the Democratic party held on August 27, 1932, to nominate 
candidates for State offices, including that of governor, as certi­
fied by tho various county chairmen to the State chairman, and to 
prepare a tabulated statement showing the number of votes received 
by each such candid ate in each county, which statement shall be 
approved by the said State committee, and certified by its chair­
man W. O. Huggins, and shall be presented to the Chairman of tho 
State Democratic Convention immediately after its organization on 
the following day. F'urther, in performing the a bovo described 
acts and duties, these respondents shall act as proscribed by 
law, impartially, conscientiously and legally, uninfluenced by any 
threats, attempts to intimidate, or by any threatened court actions, 
made by the partjaans or either of the candidates for nomination 
of the Democratic party for governor or by anyone else. 

"5. That nono of these respondents has heretofore ex­
pressed any intention to not canvass the returns of the said 
election impartially and in accordance with the laws of this 
State, and that none of thorn has committed any act in violation 
of the election la~"JS of this State, or has indicated in any way 
that he is preparing to violate such election laHs. In this 
connection there is no basis in fact or in law for tho making of 
the charges against these respondents which are contained in the 
petition of the relater, and the said allegations are untrue." 

It is thus seen that the respondents have not refused,or indicated 

any purpose to refuGe or fail, to follow the statute governing them in 

the canvass of the primary election returns, and to do the very things 

which the relater asks that they be required to do by mandamus. On the 

contrary, the ans\"rnr of the Committee shows a bona fide purpose and in­

tention to comply with tho statute. 

4. The rule is an elementary one that a writ of mandamus will 

not lie to compel the performance of an a ct which the respondent shows a 
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willingness to perform without coercion. 38 Corpus Juris, p. 554, sec. 

24¢ People v. Dunno, 258 Ill., 4/4l, 101 N. E., 560, 45 L.R.A. (N.S.) 

500; Double v. McQueen, 96 Mich., 39, 55 N. w., 564; State v. Nash, 134 

Minn., 73, 158 N. w., 730; Bailey v. Garvin, 280 Fed., 677; Reynolds v. 

Egan, 123 La., 114, 48 So., 764; St. Louis & S. F. R. Co. v. Messenger, 

26 Okla., 590, 110 Pac., 893; State v. Sunset Tel. & '£el. Co., 30 Wash., 

676, 71 Pac. 198. 

fhe case of People v. Dunne, just cited, appears to be precisely 

in point. 'I1he action was ono for mandamus against a statutory board 

whose duty it was to canvass tho result of an eloction. The points made 

in briefs and argued by counsel for the relators were that the duties 

of the State Canvassing Board vvere purely ministerial; that a writ of 

mandarm.is might issue against the governor, who was a ~ombor of the can­

vassing board, to compel the performance of such duties; that the State 

Canvassing Board had no right to look back of the abstracts of votes and 

the certificates of the county canvassing boards, but should have accepted 

them and declared the rosult accordingly. That the State Canvassing Board 

is a permanent body, and the act sought to bo he1d void vras one which did 

not req~iro a reassembling of the Board. The brief of the Attorney 

General, who appeared for the State Canvassing Board, made tho following 

points, namely: That the State Canvassing Boord can act only upon certi­

fied statements of the county canvassers, and had no authority to pro-

cure corrected returns or go behi~d the roturns or receive testimony either 

to sustain or invalidate them; that the duties of the Canvassing Board 

were purely mministerial, and that mandamus would lie to compel the Board 

to issue a certifi8ate to the porson having tho greatest number of votes 

as shown by the returns; that while a vi1rit of mandamus could not issue 

to control the head of an executive department in the discharge of a duty 

involving judgment and discretion, yet the writ could issue where the 

duty was merely ministerial. In discussing the case the Supreme Court of 

the State of Illinois held that the writ of mandamus could only issue to 

compel a party to act vlhen it ·was his duty to act without it; that the 

writ would not issue to compel tho doing of an act which the person sought 

to be coerced admits on the record he is willing to do vdthout coercion, 

the court in part said: 
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11It uill th6refore be seen that there is ontire agree-
ment between the counsel for the relators and the attorney general, 
representing the defendants, concerning the questions of law in­
volved; and, th0re being no controversy or difference of opinion 
between them respecting the lar: and the duty of the state canvass­
ing board, there does not seem to be any necessity for calling 
into exercise the power of the court to coerce the defendants to 
do v1hat they admit to be their duty under the lav1. The purpose 
of the extruordinory v,rit of mandamus is to compel the perform­
ance of a ministerial duty vrhich one charged nith the duty has 
refused to perform. The writ can only be issued to compel a party 
to act when it vras his duty to act vrit~~out it. It confers upon 
the party against rrhom it may be issued no nev, authority, and from 
its very nature can confer none. People ex rel. McKee v. Gilmer, 
10 Ill., 242, Ottawa v, People, 48 Ill., 233; People ex rel. 
Peoria tl R. I. R. Co. v. Cline, 63 Ill, 39~ .• If it is the duty 
of the defendants to do the acts sought to be coerced by the YJrit, 
such acts rrould not be any more valid or legal if done unc'!.er the 
command of the court. The office of the ·writ is to compel action 
by the unr1illing. There must be a refusal to perform the act; and, 
i.f a personal right is involved, a refusal must follo\7 a demand, 
Th§.. writ will not issue to compel the doing of an act Hhich the 
12er.~on sought_t~rnced~dm;i~.LQ!L.:the record he is willing to 
illL,!ithout coercion. People ex rel. NEtional Cigar Co. v. Dulaney, 
96 Ill., 503. 11 (Italics ours). 

Fear is express~d in the petition that the State Democratic Execu­

tive Committee might be intimidated by extrinsic force:s, or that their 

deliberations might be interfered v1ith through an injunction issued by 

some district judge. i.-Je do not think the allegations made sufficient 

to ,-rarrant the issuance of the writ of mand~mus against the Committee. 

The Committee in its ansv1er expressly declares that in canvassing the 

returns it "shall act as prescribed by lm-,, impartially, conscientiously 

and legally, y,ninfluenQ.§g_E{......§,UZ threats, attem·,")ts to int,!mid~te.J.-.QL.EL 
I 

anv threatened C.Qill:~-~~iQ.D~ made by the partisans of either of the candi­

dates for nomination of the Democratic Party for Governor, or by anyone 

else." (Italics ours) 

The petition for mandamus attempts to make the State Democratic 

Convention, its president, secretary, and each and all the delegates and 

members thereof, participating nnd to participate, parties respondent, 

and contains a prayer asking for a peremptory order of this Court direct­

ing the State Democratic Convention, its president, secretary, and each 

and all of its delegates and members, to canvass the returns of the pri­

mary election and make statutory certificates, etc. 

The State Democratic Convention thus far has no existence, has hot 

been served, has not appeared, nnd is plainly not a party to this pro­

ceeding. Its president and secretary have not been elected, and the 

names of its delegates are not shonn in the petition. None of these 

are parties to this proceeding, and none appeared at the argument. 
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Since it is apparent that the respondents, members of the State 

Demo\~ratic Executive Committee, have not breached any statutory duty 

due to the relater, and have shonn clearly that they do not intend to do 

so, it is obvious that were v1e to permit the filing of a petition for 

mandamus, v,e would necessarily refuse to grant the writ. This being the 

state of the record, and after appearance by all parties involved and 

full argument, ue deem it our duty to overrule the motion for leave to 

file, and it is accordingly overruled. 
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