
Stevenson To Drop 
Election Contest

San Antonio, June 14 (AP).— 
The attorney for Coke Stevenson 
in his contest ok Lyndon Johnson's 
right to a seat in the U. S. Senate 
says the contest will be dropped.

James F. Gardner made the an­
nouncement yesterday, declaring 
that the Senate Election Commit­
tee would pigeonhole the plea be­
fore July 31, Johnson defeated 
Stevenson by a narrow margin in 
the election last year.



REPORT OF THE SUBCOMMITTEE ON PRIVILEGES 
AND ELECtlOfoS, TO Tfffi COMHITtEE ON RULES 

AND ADMINISTRATION, RE TEXAS SECOND PRIMARY

Your Subcommittee on Privileges and Elections has the 

following matters before it withrespect to the second or so-called 

"run-off” Democratic primary held August 28, 19U8, for the selection 

of the Democratic nominee for a seat in the United States Senate 

representing the State of Texas:

1. A communication filed under date of October 18, 19h8 

by Honorable Coke R. Stevenson, the defeated candidate for 

the Democratic nomination for United States Senator from Texas

in the "run-off” primary alleging election frauds and irregu­

larities in certain counties in Texas.

2. A communication filed under date of October 2£, 191:8 

by Honorable Lyndon B. Johnson, the successful candidate for the 

Democratic nomination for United States Senator from Texas in

the "run-off" primary, alleging election frauds and irregularities 

in numerous counties throughout Texas.

3. A petition was filed on January $, 191$ by a Texas 

"Citizens’ Committee" 1/ requesting that no Democratic nominee 

for United States Senator /from Texas? be seated.

Your Subcommittee has had these matters under consideration 

and now respectfully reports as follows:

The Junior Senator from Texas, Honorable Lyndon B. Johnson 

("Johnson") was elected a Senator for a full six year term in the 

November 19h8 General Election, receiving 809,1:20 votes to his opponent’s

389,190 votes. When the 81st Congress convened, Johnson presented his 

certificate of election from the State of Texas, took the oath of office 

and was thereupon seated.

1/
The "Citizens' Committee" called itself the "Citizens' Committee 
Against Political Fraud," P. 0. Box 1271 - State Headquarters, 
San Antonio 6, Texas.
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No charges with respect to the conduct of the General 

Election have been made either to the Senate or directly to the Senate 
2/ Subcommittee on Privileges and Elections (’’Sub-Committee).-' There is, 

therefore, no contest pending before the Senate with respect to the 

General Election in which Johnson was the clear victor.

NATURE OF ALLEGATIONS

The petitions of the "Citizens’ Committee” in substance charged 

that at the time of the run-off primary, and as a consequence of the manner 

in which it was conducted, the Republican form of Government guaranteed 

to the State of Texas by Article IV, Section of the Constitution of the 

United States, was abridged and nullified. It was also charged, in effect, 

that an unnamed candidate or candidates engaged in ”insurrection or re­

bellion against the (United States and gave) aid or comfort to the enemies 

thereof...." These charges are entirely unsupported and need not be con­

sidered further.

Under date of October 18, 19h8, Stevenson forwarded a com­

munication to the Subcommittee in which he charged generally that various 

election frauds and other irregularities had occurred in certain counties 

in Texas. Stevenson requested the Committee to investigate these charges.

Under date of October 2J?, 19U8 Johnson, the successful can­

didate for the Democratic nomination in the run-off primary, filed a comnuni 

cation with the Subcommittee in which he charged generally that various 

election frauds and irregularities had taken place in numerous counties 

throughout Texas. Johnson requested that all the ballots cast in the run­

off primary in all the counties of Texas be impounded by the Subcommittee 

so that in the event a complete recount of said ballots was deemed necessary 

and ordered, they would be available for that purpose. Johnson’s charges 

were not investigated and his request was not acceded to.

CONDUCT OF THE PARTY PRIKAHY IN TEXAS

Inasmuch as no charges have been made with respect to the

27
Subcommittee of the Senate Committee on Rules and Administration. 
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conduct of the General Election but only with respect to the run-off 

primary, it is desirable briefly to describe the manner in which the 

laws of Texas require party primaries to be conducted and to indicate 

what actually transpired thereunder.

The laws of Texas governing party primary elections provide 

that the several County Executive Committees of a political party shall 

meet at stated times, shall canvass the returns as made by the election 

officials of the several voting precincts of the county, and shall 

certify the returns to the State Executive Committee of theparty; that 

the State Executive Committee shall meet at a stated time, shall canvass 

the returns as certified by the County Executive Committees, and shall 

certify the result to the State Convention of the party for its approval 

or disapproval. Riis procedure was fully adhered toin the Primary Election.

On September 13, 1948 in Fort Worth, Texas, Stevenson appeared 

before the State Executive Committee and presented his charges of fraud ' 

and irregularities. The Committee heard the charges, determined the same 

in Johnson’s favor and, pursuant to its statutory function, certified 

to the State Convention that Johnson had received a majority of the votes 

in the primary election.

The State Convention of the democratic Party convened on 

September 14, 1948, the day following the meeting of the Executive Comittce, 

received the Committee’s report, and immediately referred ft to the 

Convention’s Committee on Party Nominations. The Committee on Party Nom­

inations recommended to the Convention that Johnson’s name be certified as 

the Democratic nominee for United States Senator. The Convention adopted 

the report of that committee, and declared Johnson tobe the nominee of the 

Democratic Party of Texas as its candidate for the office of United States 

Senator from Texas. The party officers certified Tils name as such nominee 

to the Secretary of State of the State of Texas, for inclusion on the 

official ballot to be voted in the ensuing General Election, all in ac­

cordance with state law,

De laws of Texas further provide that the results of a party

primary election may be contested by the losing candidate by suit in a
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District Court, which, in Texas, is a court of general jurisdiction.

Tn the case of a contest of a statewide race, the venue of the contest 

is fixed in any of the three District Courts of Travis County, the seat 

of the State Capitol. In such a suit the court has authority to impound 

and open ballot boxes, make a recanvass, reject all illegal votes, and 

ascertain and declare the result.

Stevenson did not pursue the remedy provided by State 
law.*/  Instead, he filed a suit in equity in a United States District 

Court in Fort Worth, Texas, seeking to enjoin the election officials 

of the State from placing Johnson's name on the official ballot to be 

voted in the General Election.

LITIGATION OVER NOMINATION

The above referred to suit by Stevenson was commenced

on September 15, 1%8 in the District Court of the United States for 

the Northern District of Texas (Fort Worth Division) against Johnson 
and Tom L. Tyson and Vann K*  Kennedy.^/ Stevenson charged in substance 

that numerous election irregularities and illegalities had occurred 

and as a result thereof he was deprived of the Democratic nomination.

He asked the Court for the following:

1. An injunction to prevent officers of the Demo­

cratic Party in Texas from certifying the name of Johnson 

as Democratic nominee for United States Senator as a 

result of the primary election.

2. An injunction to prevent Johnson's name as such 

nominee from being placed on the official ballot for the 

general election to be held on November 2, 19U8.

As the winning candidate Johnson was unable to avail himself of this 
remedy, inasmuch as he had no standing to contest his own election.

V
Tom L. Tyson was Chairman of the Democratic State Convention held 
at Fort Worth, Texas, on September 1U, 19h6, and Vann V.. Kennetfy 
was Secretary of said Convention.
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3. Cancellation of the certificate if already made, 

h. A declaration that Stevenson was the true nominee. 

Immediately following the presentation of the complaint, 

Judge Davidson forthwith endorsed thereon a temporary restraining 

order.

On September 17, 191*8,  Stevenson amended his original 

complaint and added as defendants Paul H. Brown, Clarence 0. Kraft, 

Melvin Faulk, and Sully Montgomery Upon the filing of the amended 

complaint an amended enlarged temporary restraining order was also 

issued. The restraining order was made returnable on September 21, 

191*8  at Fort Horth, Texas.

Thereafter, Johnson filed a motion to dismiss the com­

plaint for want of jurisdiction and, on September 21, 191*8,  a hearing 

on the application for a temporary injunction took place. On September 

22, 191*8,  the temporary injunction was continued in effect.

On September 21*,  191*8,  Johnson lodged an appeal before 

Honorable Joseph C. Hutcheson, Jr., Circuit Judge of the United States 

Court of Appeals, 5th Circuit, seeking an order "setting aside and 

staying the temporary injunction order issued by the Court below, pend­

ing the determination of this appeal." Judge Hutcheson denied the 

motion "without prejudice to the right to present the motion to the 

(full) Court."

On September 29, 191*8,  Johnson filed a motion for a stay 

of the temporary restraining order theretofore issued, which motion was 

addressed to the Honorable Hugo L. Black, Associate Justice of the 

Supreme Court of the United States and Supervising Justice for the Sth 

Circuit. On the same day Justice Black issued an order providing "that 

the temporary injunction issued by the United States District Court for 

the Northern District of Texas (Fort Worth Division) on September 23, 

191*8,  in the case entitled Coke R. Stevenson v. Lyndon B. Johnson, et al.

Brown was Secretary of State of the State of Texas. Kraft, Faulk and 
Montgomery were County Judge, County Clerk and Sheriff, respectively, of 
Tarrant County, Texas. These last three individuals were added as 
defendants, inasmuch as they constituted the members of the Election 
Board of Tarrant County and were alleged to be properly representative of 
all the Election Board Members of the 2S3 other counties of the State. 
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Civil Number 16hO, be and the same hereby is stayed and that the 

said temporary injunction is and shall be of no force and effect 

until further order of the Supreme Court.” Thereafter, on October 

2, 19U8, Coke R. Stevenson filed a motion with the Supreme Court of the 

United States requesting that the order of Mr. Justice Black of 

September 29, 191$, be vacated. On October 5, 191:8, the Supreme 

Court issued an order denying the above mentioned motion and dis­

missed the proceedings.

Meanwhile, the Court of Appeals for the Sth Circuit 

proceeded with a consideration on the merits of Johnson's appeal from 

the District Court's decision and, on October 7, 191:8, ina unanimous 

decision, held that the District Court was without jurisdiction to 

consider the cause. It stated in cart that:

"We are of opinion...that there is here no case for 
interference by a Federal court of equity in a Sena­
torial primary; that the injunction ought not to have 
been granted; and that the motion to dismiss ought 
now to be sustained ....

"The order of injunction is set aside and the cause , , 
is remanded with direction to dismiss the petition."-' 

Subsequently, Stevenson filed a petition for certiorari

with the Supreme Court of the United States. On January 31, 19U9, 

such petition was denied.

ACTION BY SUB-COMMITTEE

Following the receipt of Stevenson's charges the Sub­

committee sent investigators to Texas. No evidence has been disclosed 

which would support Stevenson's allegations.

No action has been taken on Johnson’s allegations and, 

in view of the loregoing, no action is required.

F------------------------------------
170 Fed. 2nd, 108, 111
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If we were to assume, contrary to precedent, that the 

Senate should properly inquire into the results of a nominating 

primary election conducted by a political party, and should set 

aside decisions of duly constituted party officials as authorized by 

State law, it is apparent that the defeated candidate himself, by 

not filing a contest in the State Courts of Texas and thus preserving 

the ballots cast in the primary, has frustrated the proper conduct 

of such an inquiry in the instant case. If, unknown to the Subcom­

mittee, illegal votes were actually cast and improper returns actually 

made in the run-off primary in Texas, in order to determine whether 

such conduct had the effect of changing the result of the race be­

tween Johnson and Stevenson it would be necessary to eliminate all il­

legal votes and all votes Improperly counted and returned for each 

candidate. It would be necessary, among other things, to examine the 

ballots and returns in those counties where Johnson claimed illegalities 

and irregularities resulting in large numbers of added votes for Steven­

son. Therefore, in order for the Subcommittee to arrive at its own de­

termination as to the results of the primary election, it would be neces­

sary to have a full re-count of all the ballots and a check of all re­

turns .

This might have been accomplished if the Subcommittee had 

impounded all ballot boxes and returns, as requested by Johnson. It 

might also have been accomplished by Court order if Stevenson had fil­

ed a contest in a Texas district court, as provided by State law.

Johnson, being the officially certified party nominee,could not under 

Texas law invoke the jurisdiction and powers of the Court for the pur­

pose of effecting a recount or impounding of the ballots. The Subcom­

mittee is informed that all or virtually all of the ballots in the 

counties of Texas have now been destroyed pursuant to the provis­

ions of State law and a recount hence impossible.



After a stucfer and consideration of the above -natters

the Subcommittee concludesi

1. There is no contest pending before the Senate with 

respect to the General Election in which Johnson was the victor.

2. No evidence has been disclosed which would support 

Stevenson’s allegations.

3. That Lyndon B. Johnson was duly elected and seated as 

United States Senator from the State of Texas.

Therefore your Subcommittee on Privileges and Elections 

recommends the adoption of the following resolution;

11 RESOLVED, That Lyndon B. Johnson is hereby declared 

to be a duly elected Senator of the United States from the State of 

Texas for the term of 6 years, commencing on the 3rd day of January 

19h9> and is entitled to be seated as such.”

Respectfully submitted,

Francis J. Myers, Chairman

Guy M. Gillette

William F. Knowland
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The attempt to have the Senate Committee investigate the Demo­

cratic Primary Election in Texas is motivated solely by a desire for pub­

licity on the part of the losers and in the hope of making political capital.

The very close race brought fraud charges from both sides. The 

losing candidate, assisted by a major oil company Special Ranger, centered 

his charges and conducted a personal investigation of the votes in certain 

Valley counties. In four previous campaigns he had solicited and received 

these votes. Following this private investigation these charges were pre­

sented to and considered by

1. The State Democratic Executive Committee — result Johnson 

certified.

2. The State Democratic Convention — result Johnson certified.

3. Two District Court Grand Juries — no fraud found, no charges 

brought.

4 F. B. I. — No violations of Federal law developed.

5. Senate Investigating Committee — no report filed.

6. Stevenson, losing candidate, endorsed Republican nominee and 

took to radio repeating all charges previously onade — Republican candidate 

told all Texans Johnson would not be seated — Result, Johnson 702,985,

Porter and Stevenson, 349,665.
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The very close race brought fraud charges from both 

sides. The losing candidate, assisted by a major oil company 

Special Ranger, centered his charges and conducted a personal 

investigation of the votes in certain Valley counties. In 

four previous campaigns he had solicited and received these 

votes. Following this private investigation these charges were 

presented to and considered by

1. The ^tate Democratic Executive Committee - result 
Johnson certified.

2. The ^tate Democratic Convention - result Johnson 
certified.

3. Two District Court grand juries - no fraud found, no 
charges brought.

4. F. B. I. - No violations of Federal law developed.
5. Senate Investigating Committee - no report filed.
6. Stevenson, losing candidate, endorsed Republican

nominee and took to radio repeating all charges previously 
made - Republican candidate told all Texans Johnson 
would not be seated - Result, Johnson 80041)0 Porter 
and Stevenson 300.0^0 *

In ^alveston County, a Stevenson County, 14 indicted for 
political fraud.

In Brown County, a Stevenson county, after final tabula­
tion by Executive Committee and State Convention, Johnson 
received 466 more votes,net, due to Court throwing out ballots 
illegally counted.

Johnson asked for and welcomed any and all investiga­
tions, urged Senate Committee to impound and count all 
ballots, urged opponent to file contest in State Court and 
have all ballots recounted.



CARL HAYDEN. ARIZ.. CHAIRMAN
THEODORE FRANCIS GREEN. R. 
FRANCIS J. MYERS. FA. 
JOHN C. STENNIS. MISS. 
RUSSELL B. LONG. LA.
GUY M. GILLETTE, IOWA 
LESTER C. HUNT, WYO. 
GARRETT L. WITHERS. RY.

KENNETH S. WHERRY, NEBR. 
WILLIAM F. K NOWLAND, CALIF. 
HENRY CABOT LODGE. JR.. MASS. 
WILLIAM E. JENNER. IND. 
IRVING M. IVES, N. Y.

PAUL R. EATON. CHIEF CLERK

5£ICtw£ci) L>1«tes Senate
COMMITTEE ON 

RULES AND ADMINISTRATION

September 8, 19U9

Honorable Lyndon B. Johnson, 
United States Senate, 
Washington, D. C.

Dear Senator Johnson:

SEP 10 A.M.

I am enclosing herewith for your information and files 
a copy of a report of the Senate Subcommittee on Privileges and 
Elections to the Committee on Rules and Administration regarding 
charges with respect to the conduct of the August 28, 19U8 "run-off" 
primary election for the Democratic nomination for United States 
Senator from Texas, made by Coke R. Stevenson, the defeated candidate 
in that Primary. This report, which, you will note, concludes that 
you were duly elected United States Senator from the State of Texas, 
has been unanimously adopted by the Committee on Rules and Administra­
tion.

In connection with the preparation of this report the 
Subcommittee’s staff made an investigation of the charges and a care­
ful study of all information and data which conceivably could be of 
significance in considering such charges. On the basis of that 
investigation and study the Subcommittee unanimously concluded that 
no basis whatsoever existed for contesting your election. On the 
contrary, only minor irregularities, common to every election, which 
would not possibly vitiate a state-wide primary and subsequent 
general election, were discovered. All of the evidence supports the 
conclusion that you had no knowledge of or were in any way connected 
or identified with, directly or indirectly, any of the matters with 
respect to which charges were made to the Subcommittee.

2,ancis J
Chairman
Committed on Privileges 
and Elections

enate Sub-

Sin

fHm/esk
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REPORT OF THE SUBCOMMITTEE ON PRIVILEGES 
AND ELECTIONS. TO THE COMMITTEE ON RULES 

AND ALMINISTRATION. HE TEXAS SECOND PRIMARY

Your Subcommittee on Privileges and Elections has the fol­

lowing matters before it with respect to the second or so-called “run-off” 

Democratic primary held August 28, 1948, for the selection of the Demo­

cratic nominee for a seat in the United States Senate representing the 

State of Ttexas:

1. A communication filed under date of October 18, 1948 

by Honorable Coke Rc Stevenson, the defeated candidate for the 

Democratic, nomination for United States Senator from Texas in the 

"run-off” primary alleging election frauds and irregularities in 

certain counties in Texas.

2- A communication filed under date of October 25, 1948 

by Honorable Lyndon Bu Johnson, the successful candidate for the 

Democratic nomination for United States Senator from Texas in 

the “run-off" primary, alleging election frauds and irregularities 

in numerous counties throughout Texas.

3. A petition was filed on January 5, 1949 ty a Texas 
"Citizens*  Committee":/ requesting that no Democratic nominee 

for United States Senator /Trom Texas/ be seated.

Your Subcommittee has had these matters under consideration 

and now respectfully reports as follows:

The Junior Senator from Texas, Honorable Lyndon B. Johnson 

("Johnson") was elected a Senator for a full six year term in the 

November 1948 General Election, receiving 809.420 votes to his opponent's

389,190 votes. When the 31st Congress convened, Johnson presented his 

certificate of election from the State of Texas, took the oath of office 

and was thereupon seated.

The "Citizens*  Committee" called itself the "Citizens’ Committee 
Against Political Fraud", P. 0. Box 1271 - Stade Headquarters, 
San Antonio 6, Texas.
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No charges with respect to the conduct of the General

Election have been made either to the Senate or directly to the Senate 
2/

Subcommittee on Privileges and Elections ("Sub-Committee")*

There is, therefore, no contest pending before the Senate with respect

to the General Election in which Johnson was the victor*

NATURE OF ALLEGATIONS

The petitions of the "Citizens*  Committee" in substance 

charged that at the time of the run-off primary, and as a consequence 

of the manner in which it was conducted, the Republican form of Govern­

ment guaranteed to the State of Texas by Article IV, Suction 4, of the 

Constitution of the United States, was abridged and nullified*  It was 

also charged, in effect, that an unnamed candidate or candidates engaged 

in "insurrection or rebellion against the (United States and gave) aid 

or comfort to the enemies thereof*..."  These charges are entirely un­

supported and need not bo considered further.

Under date of October 18, 1948, Stevenson forwarded a com­

munication to the Subcommittee in which he charged generally that various 

election frauds and other irregularities had occurred in certain counties 

in Texas*  Stevenson requested the Committee to investigate these charges.

Under date of October 25, 1948 Johnson, the successful can­

didate for the Democratic nomination in the run-off primary, filed a com­

munication with the Subcommittee in which he charged generally that various 

election frauds and irregularities hfl-d taken place in numerous counties 

throughout Texas*  Johnson requested that all the ballots cast in the run­

off primary in all the counties of Texas be impounded by the Subcommittee 

so that in the event a complete recount of said ballots was deemed necessary 

and ordered, they would be available for that purpose*  Johnson’s charges 

were not investigated and his request was not acceded to*

CONDUCT OF THE PA RTY PRIMARY IN TEXAS

Inasmuch as no charges have been made with respect to the

Subcommittee of the Senate Committee on Rules and Administration*  

2



conduct of the General Election but only with respect to the run-off 

primary, it is desirable briefly to describe the manner in which the 

laws of Texas require party primaries to be conducted and to indicate 

what actually transpired thereunder.

The laws of Texas governing party primary elections provide 

that the several County Executive Committees of a political party shall 

meet at stated times, shall canvass the returns as made by the election 

officials of the several voting precincts of the county, and shall 

certify the returns to the State Executive Comittee of the party; that 

the State Executive Committee shall meet at a stated time, shall canvass 

the returns as certified by the County Executive Committees, and shall 

certify the result to the State Convention of the party for its approval 

or disapproval. This procedure was fully adhered to in the Primary Election.

On September 13, 1948 in Fort Worth, Texas, Stevenson appeared 

before the State Executive Committee and presented his charges of fraud 

and irregularities. The Committee heard the charges, determined the same 

in Johnson’s favor and, pursuant to its statutory function, certified 

to the State Convention that Johnson had received a majority of the votes 

in the primary election.

The State Convention of the Democratic Party convened on 

September 14, 1948, the day following the meeting of the Executive Committee, 

received the Committee’s report, and immediately referred it to the 

Convention’s Committee on Party Nominations. The Committee on Party Nom­

inations recommended to the Convention that Johnson’s name be certified as 

the Democratic nominee for United States Senator. The Convention adopted 

the report of that committee, and declared Johnson to be the nominee of the 

Democratic Party of Texas as its candidate for the office of United States 

Senator from Texas. The party officers certified his name as such nominee 

to the Secretary of State of the State of Texas, for inclusion on the 

official ballot to be voted in the ensuing General Election, all in ac­

cordance with state law.

The laws of Texas further provide that the results of a party 

primary election may be contested by the losing candidate by suit in a

- 3 -



District Court, -which, in Texas, is a court of general jurisdiction.

In the case of a contest of a statewide race, the venue of the contest 

is fixed in any of the three District Courts cf Travis County, the seat 

of the State Capitol. In such a suit the court has authority to impound 

and open ballot boxes, make a recanvass, reject all illegal votes, and 

ascertain and declare the result.

Stevenson did not pursue the remedy provided by State 
3/

Instead, ho filed a suit in equity in a United States District 

Court in Fort Worth, Texas, seeking to enjoin the election officials 

of the State from placing Johnson’s name on the official ballot to be 

voted in the General Election.

LITIGATION OVER NOMINATION

The above referred to suit by Stevenson was commenced on 

September 15, 1948 in the District Court of the United States for 

the Northern District of Texas (Fort Worth Division) against Johnson and 
4/

Tom L. Tyson and Vann M. Kennedy. Stevenson charged in substance 

that numerous election irregularities and illegalities haa occurred 

and as a result thereof he was deprived of the Democratic nomination. 

Ho asked the Court for the following!

1. An injunction to prevent officers of the Demo­

cratic Party in Texas from certifying the name of Johnson 

as Democratic nominee for United States Senator as a 

result of the primary election.

2. An injunction to prevent Johnson’s name as such 

nominee from being placed on the official ballot for the 

general election to be held on November 2, 1948.

3/
As the winning candidate Johnson was unable to avail himself of 
this remedy, inasmuch as he had no standing to contest his own 
election.

Tom L. Tyson was Chairman cf the Democratic State Convention 
held at Fort Worth, Texas, on September 14, 1948, and Vann M. 
Kennedy was Secretary of said Convention.
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3# Concella tion of the certificate if already made. 

4# A declaration that Stevenson was the true nominee# 

Immediately following the presentation of the complaint,

Judge Davidson forthwith endorsed thereon a temporary restraining order# 

On September 17, 1948, Stevenson amended his original com­

plaint and added as defendants Paul H» Brown, Clareree 0. Kraft, Melvin 
Faulk, and Sully Montgomery#*̂  Upon the filing of the amended complaint 

an amended enlarged temporary restraining order was also issued# The 

restraining order was made returnable on September 21, 1948 at Fort Worth,

Texas*

Thereafter, Johnson filed a notion to dismiss the complaint 

for want of jurisdiction and, on September 21, 1948, a hearing on the 

application for a temporary injunction took place# On September 22, 

1948, the temporary injunction was continued in effect#

On September 24, 1948, Johnson lodged an appeal before 

Honorable Joseph C# Hutcheson, Jr#, Circuit Judge of the United States 

Court of Appeals, 5th Circuit, seeking an order "setting aside and stay­
ing the temporary injunction order issued by the Court below, pend­
ing the determination of this appeal#" Judge Hutcheson denied tho motion 

"without prejudice to the right to present the motion to the (full) Court."

On September 29, 1948, Johnson filed a motion for a stay of 

the temporary restraining order theretofore issued, which motion was ad­

dressed to the Honorable Hugo L# Black, Associate Justice of the Supreme 

Court of the United States and Supervising Justice for the 5th Circuit# 

On the same day Justice Black issued an order providing "that the temporary 

injunction issued by the United States District Court for the Northern 

District of Texas (Fort Worth Division) on September 23, 1948, in the case 

entitled Coke R# Stevenson v# Lyndon B# Johnson, ct al., Civil Number

Brown was Secretary of State of the State of Texas# Kraft, Faulk and 
Montgomery were County Judge, County Clerk and Sheriff, respectively, of 
Tarrant County, Texas# These last three individuals wore added as 
defendants, inasmuch as they constituted the members of the Election 
Board of Tarrant County and were alleged to be properly representative 
of all the Election Board Members of the 253 other counties of the State 

- 5 -



1640, be anc’ the sane hereby is stayed and that the said temporary 

injunction is and shall be of no force and effect until further order 

of the Supreme CourtThereafter, on October 2, 1948, Coke R. 

Stevenson filed a motion with the Supreme Court of the United States 

requesting that the order of Mr. Justice Black of September 29, 1948, 

be vacated. On October 5, 1948, the Supreme Court issued an order 

denying the above mentioned motion and dismissed the proceedings.

Meanwhile, the Court of Appeals for the 5th Circuit pro­

ceeded with a consideration on the merits of Johnson*a  appeal from the 

District Court's decision and, on October 7, 1948, in a unanimous de­

cision, held that the District Court was without jurisdiction to con­

sider the cause. It stated in part that:

"Wo are of opinion... that there is here no case for 
interference by a Federal court of equity in a Sena­
torial primary; that the injunction ought not to have 
been granted; and that the notion to dismiss ought 
now to be sustained • • • •

’’The order of injunction is set aside and the cause 
is remanded with direction tc dismiss the petition.

Subsequently, Stevenson filed a petition for certiorari 

with the Supreme Court of the United States. On January 31, 1949, 

such petition was denied®

ACTION BI SUB-COMMITTEE

Following the receipt of Stevenson's charges the Sub­

committee sent investigators to Texas. No evidence has been disclosed 

which would support Stevenson's allegations.

No action has been taken on Johnson's allegations and, 

in view of the foregoing, no action is required® 

6/
170 Fed. 2nd, 108, 111



If wo were to assume, contrary to precedent, that the 

Senate should properly inquire into the results of a nominating 

primary election conducted by a political party, and should set

aside decisions of duly constituted party officials as authorized by 

State law, it is apparent that tire defeated candidate himself, by 

not filing a contest in the State Courts of Texas and thus preserving 

the ballots cast in the primary, has made impossible the proper con­

duct of such an inquiry in the instant case. If, unknown to the Sub­

committee, illegal votes were actually cast and improper returns 

actually made in the run-off primary in Texas, in order to determine 

whether such conduct had the effect of changing the result of the 

race between Johnson and Stevenson it would be necessary to eliminate 

all illegal votes and all votes improperly counted and returned for each 

candidate. It would be necessary, among other things, to examine the 

ballots and returns in those counties where Johnson claimed illegalities 

and irregularities resulting in large numbers of added votes for Steven­

son. Therefore, in order for the Subcommittee to arrive at its own de­

termination as to the results of the primary election, it would be neces 

sary to have a full re-count of all the ballots and a check of all re­

turns.

This might have been accomplished if the Subcommittee had 

impounded all ballot boxes and returns, as requested by Johnson. It 

might also have been accomplished by Court order if Stevenson had fil­

ed a contest in a Texa s district court, as provided by State law. 

Johnson, being the officially certified party nominee, could not under 

Texas law invoke the jurisdiction and powers of the Court for the pur­

pose of effecting a recount or impounding of the ballots. The Subcom­

mittee is informed that all or virtually all of the ballots in the 

254 counties of Texas have new been destroyed pursuant to the pro vis— . 

ions of State law and a recount hence impossible.



CONCLUSIONS

After a study and consideration of the above matters 

the Subcommittee concludes:

1. There is no contest pending before the Senate with re­

spect to the General Election in which Johnson was the victor.

2. No evidence has been disclosed which would support 

Stevenson's allegations.

3. That lyndon B. Johnson was duly elected and seated as 

United States Senator from the State of Texas.

Therefore your Subcommittee on Privileges and Elections 

recommends the adoption of the following resolution:

"RESOLVED, That Lyndon B. Johnson is hereby declared 

to be duly elected Senator of the United States from the State of 

Texas for the term of 6 years, commencing on the 3rd day of January 

1?U9, and is entitled to be seated as such."

Respectfully submitted,

Francis J. layers, Chairman

Guy I’. Gillette

■ jllliam F. Knowland



Processing Note:

1/29/2025

There are 4 copies of the following five-page document. 3 of the 4 copies are carbon copies. These 
carbon copies have not been scanned.

Robert Mar

Digitization Technician



Cook and Berger
UAW OFFICES

RAOUL BERGER

DONALD C. COOH

RING BUILDING 

1200 EIGHTEENTH STREET. N. W.

WASHINGTON 6, D C.
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January 26, 1949

Senator Lyndon B. Johnson 
Senate Office Building 
Washington 25, D. C.

Re: Senate Election Contests Upon 
Petition of Third Persons

Dear Lyndon:

Reference is made to my previous memorandum 
"Contested Senate Elections”, and in particular its 
page 1 as to the abbreviations used hereafter, and pp, 
9-10 as to the terms "Committee" and "Subcommittee".

The question discussed below is whether Senate 
election contests have been commenced and conducted upon 
petition of third persons as distinguished from contests 
either instituted by the opponent defeated in the Senate 
election, or from proceedings originating in the Senate 
itself. The great majority of Senate election contests 
fall into one of the two latter groups. But there are 
some cases which do not. There is, though, no case of 
a contest instituted solely by a defeated primary opponent. 
Nor has there been a closely analogous case. The nearest 
thing is the Overton case, discussed below.

Numerous cases in the "third person" group be­
long to the period before 1913 (enactment of the 17th 
Amendment), and originated with the state legislatures 
which chose the Senators according to Art. I, Sec. 3, 
Cl. 1 of the Constitution. There was apparently only 
one case, that of Stephenson (1911), WP 1114, where a 
formal Joint resolution was adopted by the Wisconsin 
legislature asking the Senate to investigate the election 
and irregularities therein as well as in the primary. But 
it was quite common for a number of dissatisfied members 
of a state legislature to file a memorial with the Senate 
asking for an investigation and unseating of the Senator-
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elect. Disregarding cases where the charges were con­
sidered insufficient to justify an investigation, there 
were five cases of this type.

In the Stockton case (1865), WP 322, a memorial 
of members of the New Jersey legislature led to an investi­
gation and ultimately resulted in unseating the Senator­
elect. The decisive question was whether the vote of 
Stockton himself could be properly counted.

In the Pomeroy and Caldwell case (1872), WP 426, 
a joint committee of the Kansas legislature investigated 
charges of bribery and corruption in the election, and sent 
a report to the U.S. Senate. The Senate took testimony, 
Caldwell resigned his seat before a vote was taken, the 
Committee Report stated that the charges against Pomeroy 
were not sustained, and no further action was taken.

A memorial of members of the state legislature 
was the basis for an investigation in the Ingalls case 
(1879), another Kansas case, WP 692. No further action 
was taken after testimony before the Committee since it 
found that, though there had been bribery, no decisive 
amount of votes had been switched thereby, and that 
Ingalls had had no knowledge thereof.

Similarly, in the Scott case (1899), WP 888, 
memorials of members of the West Virginia legislature (and 
others from private citizens) led to a lengthy legal dis­
cussion of alleged irregularities of the ballot in the 
state legislature.

Memorials from members of the Montana legislature, 
from the governor, and from private citizens, prompted, in 
the case of Clark (1899), WP 906, an investigation of charges 
of bribery. The Committee reported repeatedly that the charges 
(that the decisive votes in the state legislature had been 
obtained through illegal and corrupt practices), were justi­
fied. Clark resigned before the Senate took final action.

There were, moreover, two cases prior to 1913 where 
memorials of private citizens led to election contests. In 
the case of Grover (1877), WP 661, memorials from private 
citizens in Oregon demanded that Grover not be seated be­
cause of bribery. He was seated, however, and thereupon 
Grover himself moved for an investigation. On the basis 

Cook and Berger
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of the evidence taken the charges were held to be un­
supported. While the Grover case is a weak precedent, the 
case of Smoot (1903), WP 928, is a rather strong one. 
Memorials by apparently only about 20 citizens of Utah led 
to one of the bitterest and longest Senate election contests, 
mainly on the basis of the charge that Smoot, a Mormon, ad­
vocated polygamy, A minority vote of little more than one- 
third saved Smoot from expulsion which had been recommended 
by the Committee,

Of the cases after enactment of the 17th Amendment, 
that of Steck v. Brookhart (1925), H 216, cannot be considered 
a precedent, although the Republican State Central Committee 
of Iowa filed a contest, H, 220-221, on the ground that 
Brookhart, successful in the Republican primary and in the 
general election, was not a member of the Republican party 
and had obtained the Republican nomination under false pre­
tenses, The contest, however, was primarily by the defeated 
Democrat Steck who won the Senate seat in the contest. The 
Committee made it clear, H 228, that it considered the con­
test by the Republican state party only in connection with 
Steck’s contest.

The famous LaFollette case (1917), H 49, one of 
the few genuine expulsion cases for reasons occurring sub­
sequent to taking the seat, based on an allegedly seditious 
speech, was prompted by a memorial of the Minnesota Commission 
of Public Safety, H 50-51, composed of the governor and 
"eminent citizens" of that state, H 97. There were extended 
hearings and voluminous reports, briefs, and documentary evi­
dence. Finally, the recommendation of the Committee to re­
solve that the speech did not justify any action by the 
Senate was adopted by the Senate, 57 Cong. Rec, 1527.

It would seem that the lengthy and highly contro­
versial proceeding in the Langer case (1941; see previous 
memorandum, pp, 16-17), was brought about solely by pro­
tests of private citizens, 77th Cong., 2d Sess,, Sen, Rept, 
1010 (Pt, 1), p. 1, and (Pt. 2), p, 1, by "charges of various 
sorts from citizens of North Dakota", as then Senator Barkley 
put it, 87 Cong, Rec, 1.

Also the voluminous and somewhat confused case of 
the "Senators from Louisiana" (1932), i.e, Overton and Huey 
Long. H 654.belongs to this same group. The significance 
of the case is obscured by the fact that, for a long time, 

Cook and Berger
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Senator Connally, chairman of the Subcommittee, contended, 
H 674, that he had jurisdiction exclusively to investigate 
campaign expenditures, but not other irregularities, and 
that there was no election contest before the Committee. 
There had been numerous charges, however, and evidence as 
to these charges was actually taken. Finally, there was 
a formal notice of contest by a "Woman's Committee of 
Louisiana", and thereupon a formal proceeding was started. 
It suffices, for our purposes, to state that a comprehensive 
investigation was launched on the basis of charges by third 
persons. The most interesting thereof were those brought 
by the former Senator Broussard who intended to run for re­
election and was defeated in the primary by Overton. Broussard 
filed comprehensive charges, H 658-660, alleging irregularities 
in the primary, but he never filed a formal contest and never 
claimed that he had been nominated, H 657-660, 667. Moreover, 
there were charges by an "Honest Election League", H 660-666, 
and many other papers were filed by private Louisiana citizens, 
H 655 (see also 7Zrd Cong., 2dSess., Sen. Rept. 499), ques­
tioning the validity of the primary and of the election of 
Overton and particularly Long. The end of the whole pro­
ceeding was that the Committee, after taking voluminous 
evidence, considered all the charges as insufficient and 
recommended that the Senate take no further action. The 
Senate adopted a resolution to this effect, 78 Cong. Rec. 
12015-12016.

There seem to be only two cases where a single 
private citizen filed a Senate contest, and both were abortive. 
In the Erickson case (1933), H 651, a federal judge in Montana, 
acting as a private citizen, filed a protest against the 
seating of Erickson as Senator because Erickson, formerly 
governor of Montana, resigned his governorship upon the 
death of a Senator from that state, and had himself 
appointed Senator by his successor, the former Lieutenant 
Governor. The letter from the federal judge, H 652, would 
indicate that he was a sort of crank; and Senator Wheeler 
contended that the letter writer intended to run for the 
Senate when leaving the bench. The letter was referred to 
the Committee, and an investigation authorized by resolution, 
H 652-653; but no further action was ever taken on the 
resolution.

Cook ano Berger
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In the case of Lowry v. Berry (1937), H 727, Lowry, 
a private citizen, filed charges against the character of 
the Senator-elect and petitioned that Berry not be seated. 
The Committee announced unanimously that the allegations 
were insufficient to warrant any Senate action.

In genuine contests the contestant has almost the 
position of a party in a lawsuit, and the proceeding before 
the Committee resembles litigation in a court. See, e,g., 
the case of Pritchard v. Bailey (1931), H 610. It is not 
the same in cases of the type dealt with in this memorandum. 
However, memorials and petitions from private persons or 
organizations have been received by the Senate and acted 
upon. And to some extent such third persons have been 
granted rights of a party in a proceeding, especially in 
more recent cases. The resolution in the LaFollette case, 
H 50, read:

"That the resolution of the Minnesota Commission 
of Public Safety petitioning the Senate * * * to 
institute proceedings looking to the expulsion * * * 
be, and the same hereby are, dismissed * * * ."

In the Long case, the petitioner Woman’s Committee of 
Louisiana was advised that its allegations were insufficient, 
and invited to make its allegations more specific, H 654. 
Thereupon public hearings were conducted. Even the treat­
ment of hopeless cases as those of Erickson. H 651, and Lowry 
v. Berry. H 727, suggests that the Senate is not inclined to 
disregard completely any "contest" even though it comes only 
from a single citizen, in no way connected with the Senate 
race.

The conclusion, particularly on the basis of the 
Smoot. LaFollette. Overton. Long and Langer cases, is there­
fore that there is some precedent for the statement that the 
Senate may take action (if justified by the merits of the 
case), in an election contest even though the proceeding 
is prompted by the petition of a person other than the 
defeated opponent in the general election.

oursSi

Donald 0, Cook

DCC:mmw
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I am enclosing herewith for your information a
A.

copy of a report of the Senate Subcommittee on Privileges

and Elections to the Committee on Rules and Administration 

regarding charges with respect to the conduct of the

August 28, 1948 "run-off primary election for the Democratic 

nomination for United States Senator from Texas, made by 

Coke R. Stevenson, the defeated candidate in that Primary. 

This report, which, you will note, concludes that you were 

duly elected United States Senator from the State of Texas, 

has been unanimously adopted by the Committee on Rules and 

Administration.

In connection with the preparation of this report 

the Subcommittee’s staff made a thorough investigation of 

the charges and a most careful study of all information and 

data which conceivably could be of significance in consider­

ing such charges. On the basis of that investigation and 

study the Subcommittee unanimously concluded that no basis 

whatsoever existed for contesting your election. On the 

contrary, only minor irregularities, common to every election, 

which would not possibly vitiate a state-wide 

All of the

no knowledge 7

charges made were engendered solely by the heat of a 

vigorous political campaign

subsequent general election, were discovered 

famrh 1 one in 1 UM. Further, it is abundantly clear that 

evidence supports the conclusion that you had

ojfcjwon te b 0 l-i«v» L hit a nj

primary and
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WASHINGTON 6, D C.
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CABLE ADDRESS ''COBERff'

April 28, 1949

John Connally, Esq.
Room 231
Senate Office Building 
Washington 25, v. C.

Bear John:

I am enclosing herevith an original and 
three (3) copies of a proposed letter to Turner Smith, 
which I believe you should seriously consider sending 
to him over the signature of Mr. W^’rtz.

I am also enclosing an original and three
(3) copies of a revision of the Memorandum which you 
gave me last night. So that you will be able easily 
to determine the suggested changes which I have made 
in the Memorandum, I am also returning the Memorandum 
which you handed me as I have marked it up.

Please let me know if there is anything 
further that I can do.
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Turner Smith, Esq.
Counsel to Senate Sub-Committee on

Privileges and Elections
Committee on Rules and Administration
Senate Office Building 
Washington 25, D. C.

Dear Sir:

In connection with your consideration of 
certain allegations which have been made to the Sub­
committee by persons resident in Texas regarding the 
so-called "run-off” primary held on August 28, 1948 
for the purpose of selecting a Democratic nominee for 
United States Senator from the State of Texas, it has 
occurred to me that the following information, which 
may not have heretofore been called to your attention, 
should be submitted to you.

(1) In the general election for Senator in 
November, 1948 Lyndon B. Johnson ("Johnson") received
a total of 807,266 votes to his opponent’s 387,258 votes, 
or a majority of over 420,000 votes.

(2) At no time has the defeated candidate in the 
November, 1948 general election or anyone else advanced 
any charges with respect to the conduct of said general 
election.

(3) The Civil Statutes of the State of Texas deal 
with primary elections and party nomination contests in 
great detail. For your convenience and ready reference 
I am attaching hereto a tabulation of citations to per­
tinent provisions of said Civil Statutes.

(4) Under Texas law, as you will observe by re­
ferring to the various provisions of the Civil Statutes 
cited in the attached tabulation, the canvassing of votes 
and the ultimate selection of a Party nominee for United 
States Senator is determined in the following manner:

The respective County Executive Committees 
are convened to receive the election returns from the 
precinct election judges, to canvass the results and to 
forward the tabulated statements of votes to the Chairman 
of the State Executive Committee,
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The State Executive Committee canvasses the 
returns as certified by the various County chairmen and 
prepares a tabulated statement showing the number of votes 
received by each candidate in each County. The tabulation 
is presented to the State Committee for its approval or 
disapproval, and, if approved, for certification by the 
Chairman thereof. The State Chairman thereafter presents 
the tabulated statement to the Chairman of the State 
Convention, duly convened, for the approval or disapproval 
of the Convention. Upon approval by the Convention it 
declares the candidate who received a majority of all 
votes cast to be the nominee of the Party, and the Chairman 
and the Secretary of the State Convention certify the 
nominee to the Secretary of State for the State of Texas. 
The Secretary of State in turn certifies the nominee to 
the various election officials as the party candidate for 
Senator and his name is placed on the official ballot for 
use in the general election.

(5) Under established Party procedures, as well as 
under the Civil Statutes of Texas, Party nomination con­
tests are conducted in the following manner:

Under the established Party procedures contenders 
for Party nominations are accorded the right to appear be­
fore and be heard by the State Executive Committee as well 
as the Committee on Party Nominations of the State Con­
vention. Further, debate on the Convention floor is also 
permitted.

In addition to the foregoing, provision is made 
under applicable Texas statutes for contests before the 
State District Courts, which are courts of general juris­
diction. In a contest of a statewide election., venue is 
laid in any of the three District Courts of Travis County, 
the seat of the State capltol. Further, in cases 

"where fraud or illegality is charged, if such 
charges of fraud or illegality be supported by 
some evidence, or by affidavit of reputable 
persons, and the ends of justice seem to require 
it, the Court shall have authority to unseal and 
reopen the ballot boxes to determine controverted 
issues, and the Court may recount, or under its 
direction cause to be recounted, the ballots cast 
in any or all precincts of the county to determine 
the true result of such election.” (50 Texas Stat. 
(Supp.) 3148 (3149).
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An appeal from the decision of the District Court may be 
taken, by either party to the contest, to the Court of 
Civil Appeals for the particular Supreme Judicial 
district, "which appeal shall be advanced upon the docket 
of said Court and shall have precedence over all other 
cases.*

Court review of the declaration of the State 
Convention may be had only by the defeated candidate 
for the party nomination.

Thus any disappointed prospective nominee, 
for cause shown that he is aggrieved, has a complete 
remedy in the State courts. Thus complete protection is 
afforded against any arbitrary use of power by Party 
officials.

(6) Stevenson, the defeated candidate for the 
nomination in the run-off primary, and Johnson both pre­
sented charges of election irregularities to, and were 
fully heard by a Sub-Committee of the State Executive 
Committee as well as by the full State Executive Committee. 
The State Executive Committee decided the controversy in 
Johnson’s favor.

(?) Stevenson was accorded the right to appear be­
fore the Committee on Party Nominations of the State 
Convention but he declined to do so. The Committee on 
Party Nominations reported to the State Convention that 
Johnson had received a majority of the votes and should 
be declared the Party nominee.

(8) The State Convention, in open assembly, received 
the results of the canvass of the State Executive Committee 
and the report of its Committee on Party Nominations, It 
found that Johnson had received a majority of the votes 
cast and declared him to be the duly elected Party nominee.

(9) The Chairman and Secretary of the State Convention 
certified Johnson to the Secretary of State as the duly 
elected Party nominee for United States Senator and his 
name was accordingly placed on the ballot.



(10) As noted above the State law of Texas provides 
for a Party nomination contest by a defeated candidate 
and vests exclusive jurisdiction to decide the same in 
the State District Courts, with provision for an ex­
peditious appeal to the Courts of Civil Appeals. The 
decision is final and conclusive. Further, on allega­
tions of fraud or illegality made in a contest, the 
District Courts may open the ballot boxes and recount 
the ballots.

(11) If no contest is filed the laws of Texas pro­
vide that all ballots shall be destroyed sixty (60) days 
after the primary election.

(12) Stevenson failed to contest the primary election 
under Texas law, although repeatedly challenged to do so 
by Johnson. Johnson was precluded by law from initiating 
a contest inasmuch as he was the victorious candidate.

(13) Instead of filing a contest in the State Courts 
Stevenson sought an injunction from a Federal District 
Court, A temporary injunction was first granted by the 
District Court but subsequently dissolved on order of the 
Circuit Court of Appeals. Stevenson’s petition for 
certiorari was denied by the Supreme Court.

(14) As a result of Stevenson’s failure to contest 
the primary under State law, and Johnson’s inability to 
do so, the ballots have been destroyed and no recount is 
now possible.

(15) The charges of fraud made by Stevenson to the 
State Executive Committee were repeated by him in various 
public statements. As a result thereof, Grand Jury in­
vestigations were held in the three Texas counties in 
which Johnson had received substantial majorities and 
which were the principal subject of Stevenson’s charges 
of fraud.

(16) No fraud was found by any Grand Jury. One 
reported an unusual amount of personal opinions and 
political animosities; the second commended the election 
officials on the fairness with which the election was con­
ducted; and the third found that the overwhelming evidence 
showed that the election was conducted legally, fairly and 
impartially and that the election officials were diligent 
in their duties.
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(17) By refusing to contest the run-off primary 
under State law, Stevenson made it impossible to pre­
serve the ballots, thus making a complete recount im­
possible. A careful examination of the Senate’s pre­
cedents indicates that in circumstances such as here 
presented, even if a contest were to be instituted, 
a complete recount of all the votes cast would be 
necessary to any decision. Consequently, Stevenson is 
in the position of seeking to raise an issue before your 
Sub-Committee after having permitted the destruction of 
the data indispensable to a determination of the suggested 
issue.

This letter is not intended to be a brief; nor 
is it intended to be argumentative in character. As I 
have indicated at the outset, the purpose of this letter 
is merely to acquaint you with some relevant and purely 
factual matters which may not heretofore have been called 
to your attention.

Very truly yours,



CITATIONS TO THE CIVIL STATUTES OF THE 
STATE OF TEXAS

.(ALL. CITATIONS ARE .TO CHAPTER,XII.L- NOMINATIONS^ 
UNLESS OTHERWISE INDICATED)

Article
Nature of Article No.

Senatorial Contests governed by law regulating 
contests for State officers  3067 (Chap. 9)

State laws apply to Senatorial primaries  3088 (Chap.12)

Nomination at primary  3090 (Chap.12)

All State election laws apply to Senatorial 
primaries..... ............................................................... 3091 (Chap.12)

Second primary  ................. 3094 (Chap.12)

Conduct of Election  3095 (Chap.12)

Officers of primary.. .............................. ••••• 3104 (3089)

Political party may prescribe qualifications 
of members....................................................  3107

Primary committee  3115 (3103)

County executive committees .....................  . 3118 (3107-9)

Time for returns by judge in party primary 
elections  3123 (3121)

Returns of election  3124 (3122)

Canvass of result ................................ 3125 (3123-25)*

Tabulated statement ..............................3127 (3126-7)

Boxes and ballots returned .................................... 3128 (3129) *

Objections to nomination; jurisdiction of 
district court; procedure . 3130 (3131) *

Place for State convention ................................................  3136 (3137)

State committee to canvass . 3137 (3138)
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Article

Nature of Article Noa

State convention to canvass... ...  3138 (3139)

State convention ............................   3139 (3140)

Mandamus  3142 (3143)

Powers of district court where fraud or illegality 
charged  3148 (3149)*

* Reference to cumulative supplement

District court to certify findings; filing record 
in appellate court  3150 (3151-2)*

By district court  3152 (3154-57)*

Appeal from district court  3153 (3158)
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lour Subcommittee os Privileges and Elections 

has the following matters before It with respect to the 

second or so-called "run-off’ Democratic rimary held 

August 28, 1948, for the selection of the Democratic 

nominee for a seat in the United States Senate represent­

ing the State of Texas*

1. A petition filed on January Z, 1949 by a 
Toxas ’Citizens1 Committee"^ requesting that no Democratic 

nominee for United States Senator ^froia Texaj|7 he seated*

2. A communication filed under date of October 

18, 1948 by Honorable Coke R. Stevenson ("Stevenson"), the 

defeated candidate for the Democratic nomination for United 

States Senator from Texas in the run-off primary, alleging 

election frauds and irregularities in certain counties in 

Texas.

Z. A communication filed under date of October 

25, 1948 by Honorable Lyndon B. Johnson ("Johnson"), the 

successful candidate for the Democratic nomination for 

United States Senator from Texas in the run-off primary, 

alleging election frauds and irregularities in numerous 

counties throughout Texas*

Your Subcommittee has had these matters under 

consideration and now respectfully reports as follows*  

The Junior Senator from Texas, Honorable Lyndon 

B*  Johnson was elected a Senator for a full slx-year term 

in the Hovember 1948 General Election, receiving 809,420

X/ The’Cltisens’ Committee" called itself tho ’Citizens1 
Committee Against Political Fraud," P. 0. Box 1271 - 
State Headquarters, San Antonio 6, Texas*  
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votoo to his opponent's 389,190 votes. When the 81st 

Congress convened, Johnson presented his certificate of 

election from the State of Texas, took the oath of office 

and was thereupon seated.

It will be observed from the foregoing that the 

only matters pending are charges made with respect to the 

•run-off" primary. Wo ehr rges with respect to the conduct 

of the General Election have been made either to the Sen­

ate or directly to the Senate Subcommittee on Privileges 
2/ 

and Elections (*Sub-Coinmltte0»)»  There is, therefore, 

no contest pending before the Senate with respect to the 

General Election in which Johnson was the victor.

The petitions of the "Citizens' Committee*  

alleged, in substance, that at the time of the run-off 

primary, and as a consequence of the manner in which it 

was conducted, the Republican form of Government guaran­

teed to the State of Texas by Article IV, Section 4, of 

ths Constitution of the United States, was abridged and 

nullified. It was also alleged, in effect, that an unnamed 

candidate or candidates engaged in "insurrection or rebel­

lion against the (United States and gave) aid or comfort 

to the enemies thereof. . •*  These allegations were 

entirely unsupported.

In his communication forwarded to the Subcommit­

tee under date of October 18, 1948, Stevenson charged 

generally that various election frauds and other Irregu­

larities had occurred in the run-off primary in certain 

counties in Texas. Stevenson requested the Committee to 

investigate. An investigation was made.

£/ Subcommittee of the Senate Committee on Rules 
and Administration.
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Johnson, the successful candidate for the Demo­

cratic nomination In the run-off primary, charged generally, 

in his communication filed with the Subcommittee under date 

of October 25, 194®, that various election frauds and 

irregularities had taken place in the run-off primary in 

numerous counties throughout Texas. Johnson requested that 

all the ballots cast in the r^in-off primary in all the 

counties of Texas be impounded by the Subcommittee so that 

in the event a complete recount of said ballots was deemed 

necessary and ordered, they would be available for that 

purpose. Johnson's charges were not investigated and his 

request was not acceded to.

ELLiL L?. m, Mg,.£AWA*  M. .XSUS 
Inasmuch as no charges have been made with respect 

to the conduct of the General Election but only with respect 

to the run-off primary, it is desirable briefly to describe 

the manner in which the laws of Texas require party primar­

ies to be conducted and to indicate what actually transpired 

thereunder.

The Civil Statutes of the State of Texas provide 

that a political party desiring to nominate a candidate for 

United States Senator shall nominate or select such candi­

date for United States Senator at a general primary election 
1/ to be held throughout the State. The statutes also pro­

vide that» 

"Ho person shall be declared the nominee for any 
political party for United States Senator unless 
he has * * * received a majority of all the votes 
cast at said primary for all the candidates for 
that party for United States Senator. If at the 
first primary election no candidate receives a 
majority of the vote * * * the State Executive 
Committee or State Chairman thereof shall call 
a second primary election for the purpose of 
determining the choice of the party as between

L/ 50 Civil Statutes of the State of Toxas Art. 3090. 
(Hereinafter cited as "Texas Stat.")



the two candidates receiving the largest number 
of vote*  at the first primary election* *4/

The first Democratic primary was duly held but 

none of the candidates for the nomination received a major­

ity of the votes cast*  The two candidates receiving the 

largest number of votes were Johnson and Stevenson*  Accord­

ingly, pursuant to the requirements of the Texas law, as 

set forth above, a second or run-off primary was held at 

which the voting was restricted to a choice between Johnson 

and Stevenson*

Under Texas law the canvassing of the votes and 

the ultimate selection of the party nominee is determined 

in the following manner*
The respective County Executive Comnittaes^aro 

convened to receive the election returns from the precinct 
£/ 7/

election judges, to canvass the results and to forward 

the tabulated statements of votes to the Chairman of the 
8/ State Executive Committee, 

o/ 
The State executive Committee canvasses the 

returns as certified by the various County chairmen and pre­

pares a tabulated statement showing the number of votes 

received by each candidate in each County*  The tabulation

jj 50 ?exas Stat, 3094.

A County Executive Committee is composed of "a county 
chairman, and one member from each election precinct 
in such county • • •*•  50 Texas Stat*  3113*

AZ 50 Texas Stat. 3124 (3122).

L/ 50 Texas Stat*  3125 (3123-5).

2/ 50 Texas Stat*  3127 (3126-7).

2/ The State Executive Committee consists of a Chairman, 
Vice-Chairman and sixty-two members, two from each 
senatorial district of the State*  50 Texas Stat*  
3139 (3140).



is presented to the State CoBsittee for its approval or 

disapproval, and, if approved, for certification by the 
10/ 

Chaiman thereof*  The State Chatman thereafter presents 

the tabulated statement to the Chairman of the State Conven­

tion duly convened, for the approval or disapproval of the 
Convention.H/ Upon approval by the Convention it hrs the 

duty to 

"declare Hj the candidate vho received a 
majority of all votes cast for such office 
the nominee of the party for such office*

and the Chairman and the Scoretary of the State Convention 

certify the nominee to the Secretary of State for the State 

of Texas.The Secretary of State in turn certifies the 

nominee to the various election officials as the party 

candidate for Senator and his none is placed on the official 

ballot for use in the general election. This procedure was 

fully adhered to in connection vith the run-off primary.

It is thus seen that elaborate and detailed statu­

tory provisions, including provision of extensive machinery 

to ensure the correctness of the tabulation of votes, not 

only govern the conduct of the primary, but also fix the 

powers and duties of party officials. It is important to 

note that the State Convention has both the power and the 

duty to canvass the returns and declare who shall be the 

party nominee. The name of no person may appear on an elec­

tion ballot unless he is declared by the State Convention 

to be the party nominee and certified as such to the Secre­

tary of State.

But while the powers of the party with respect to 

the selection of nominees are indeed great, the rights of

12/ 50 Toxas Stat. 3137 (3138)

11/ Ibid.

12/ 50 Texas Stat. 3138 (3139)



prospective nominees are appropriately safeguarded both by

established party procedures and by statutory provision for

contests.

Under established party procedures contenders for

party nominations are accorded the right to appear before

and be heard by the State Executive Committee as well as the 

Committee on Party Nominations of the State Convention.

Further, debate on the Convention floor is also permitted.

In addition to the foregoing, under applicable

Texas statutes, provision Is made for aontests^by defeated 

candidates before the State District Courts. In cases

"where fraud or illegality is charged, if such 
charges of fraud or illegality be supported by 
some evidence, or by affidavit of reputable per­
sons, and the ends of justice seem to require it, 
the Court shall have authority to unseal and re­
open the ballot boxes to determine controverted 
issues, and the Court may recount, or under its 
direction cause to be recounted, the ballots cast 
in any or all precincts of the county to determine 
the true result of such election." 1Z./

An appeal from the decision of the District Court may be 

taken, by either party to the contest, to the Court of Civil 

Appeals for the particular Supreme Judicial district, "which 

appeal shall be advanced upon the docket of said Court and 

shall have precedence over all other cases."

It is thus seen that any disappointed prospective 

nominee, for cause shown that he is aggrieved, has a complete 

remedy in the State courts. Thus complete protection is

50 Texas Stat. (Sup.) 3130 (3131) provides that "The 
District Court shall have original and exclusive juris­
diction of all contests for nominations growing out of 
primary elections. Any candidate desiring to contest 
the declared result of any primary election in which ho 
was a candidate shall file his suit in the District 
Court."

14/ 50 Toxas Stat. (Sup.) 3148 (3149).

IL/ 50 Texas Stat. (Sup.) 3153 (3158).



afforded against any arbitrary use of power by party offi­

cials*

Raving oxamined State party and statutory machin­

ery with respect to party primaries, we will now give atten­

tion to what actually transpired thereunder*

The run-off primary early developed Into a close 

contest, and during its course various allegations were 

publicly made by both candidates to the general effect that 

irregularities in the primary had been widespread*

After the ballots had been cast the County Execu­

tive Committees were duly convened, received the returns 

from the precinct election judges, canvassed the results and 

forwarded them to the Chairman of the State Executive Com­

mittee. Both the State Executive Committee and the State 

Convention were assembled in fort Worth, Texas*  The former 

received the tabulations from the County Executive Committees 

and prepared to make a preliminary canvass thereof through 

a duly appointed and properly authorised Subcommittee.

On September 13, 1943 both Johnson and Stevenson 

were heard by the Subcommittee of the State Executive Com­

mittee and also by the full Committee*  The public chargee
1 V 

and countercharges then became a matter of record before 

and the official business of the party officials*

Stevenson's charges were principally concerned with 

the fact that Johnson had received large majorities in a 

limited number of counties. Johnson, for his pru-t, charged 

widespread irregularities throughout the state, including 

numerous specified counties, of which Stevenson was the 

beneficiary*

Both candidates were represented by counsel, and

the full facts as known to the parties were presented in



detail, argued at length and considered fully*

After the hearings of the parties the full State 

Executive Committee decided the issues in Johnson*a  favor, 

completed the canvass of the votes, found that Johnson had 

received a majority thereof, and determined him to be the 

duly elected nominee of the Democratic party. Accordingly, 

it certified Johnson to the State Convention,aa the nominee 

of the Democratic Party for United States Senator from 

Texas.

The State Convention of the Democratic Party con­

vened on September 14, 194®, the day following the nesting 

of the Executive Committee, received the Committee’s report 

and immediately referred it to the Convention's Committee 

on Party Seminations. In view of the contest before the 

State Executive Committee, Stevenson was invited to appear 

before and be heard by the Convention's thirty-one man Com­

mittee on Party Nominations. He declined to do so.

The Committee on Party Nominations reported to 

the State Convention that Johnson had received a majority of 

the votes oast and should be certified as the party nominee. 

The State Convention received the report in open assembly, 

approved the same and declared Johnson to be the duly 

elected nominee of the Democratic party as its candidate for 

the office of United States Senator. Thereupon the Chairman 

and Secretary of the State Convention certified his name as 

such nominee to the Secretary of State of the State of 

Texas for inclusion on ths official ballot to be voted in 

the ensuing General Election, all in accordance with the 

laws of Texas.

As we have previously noted, only the unsuccess­

ful candidate for the party nomination has the right to 



contost the nomination of hie successful opponent before the 

appropriate State District Court, which, in Texas, is a court 

of general jurisdiction. We have also seen that where fraud 

or illegality is charged in such a suit, the Court has author­

ity to impound and open ballot boxes, recount the ballots, 

reject all illegal votes, and ascertain and declare the true 

results of the election.

The defeated candidate, as we have seen, contested 

the nonine ion before the /State Executive Committee where, 

as already noted, he was unsuccessful. Further, as we have 

also seen, he did not exercise the right accorded to him to 

appear before the Committee on Party Seminations of the State 

Convention. Further, he refrained from filing a suit in the 

State District Court to obtain a judicial determination.

Had he done so he could have had a decision from a court with 

full power to deal with, and make a final and binding disposi­

tion of, the controversy.

Johnson, on the other hand, as the successful can­

didate, had no standing to obtain a judicial determination 

of the issues. Unable to originate a contest he was similarly 

precluded from having the ballot boxes throughout the State 

impounded.

Further, the State primary laws provide that ballot 

boxes after being used in primary elections shall be returned 

with the ballots cast to the county clerk, and unless there 

is a contest for a nomination, they shall be unlocked and 

the contents destroyed at the expiration of sixty days after 

such primary election, provided, that the District judge by 

an order may defer the destruction of the contents of such 

ballot boxes for a period of not exceeding twelve (12) 
months after such primary election.'14^

IL/ 50 Texas Stat. (Sup.) 3128 (3129)
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Stevenson took no stops under State law to contest 

the nomination of Johnson and hones no steps to hare the 

ballot boxes impounded as provided thereunder*  Consequently, 

pursuant to tho requirements of Texas law, virtually all the 

ballots oast Ln the primary have long sinee been destroyed.

Instead of pursuing tho remedy which he had avail­

able under Texas law, Stevenson filed a suit in equity in a 

United States District Court at Forth Worth, Texas, seeking to 

enjoin the election officials of the State from placing John- 

sonts name on the official ballot to be voted in the General 

Election,

The above referred to suit by Stevenson was commenced 

on September 15, 1948 in the District Court of the United 

States for the Northern District of Texas (Fort Worth Division) 

against Johnson and Ton L. Tyson and Vann M, Kennedy 

Stevenson charged in substance that numerous election irregu­

larities and illegalities had occurred and as a result thereof 

he was deprived of the Democratic nomination. He asked the 

Court for the following!

1. An injunction to prevent officers of the Demo­

cratic Party in Texas from certifying the name of Johnson 

as Democratic nominee for United States Sen'tor as a 

result of tho primary election.

2. An injunction to prevent Johnson’s name as such 

nominee from being placed on the official ballot for the 

gonerci election to be held on November 2, 1948.

3. Cancellation of the certificate if already made.

4. A declaration that Stevenson was the true

17/ Toxa L. Tyson was Chairman of the Democratic State Con­
vention held at Fort Worth, Texas, on September 14, 
194S, and Vann M. Kennedy was Secretary of said Con­
vention.



nominee*

Immediately following the presentation of the con-
.

plaint, Judge Davidson forthwith endorsed thereon a tempo r-»ry 

restraining order.

On Soptoabar 7, 1743, Stevenson amended his original

a on plaint and a-ldod ns defendants Putt 1 f, Brown, Clarence 0.

Krnft, Melvin Fenik, and Sully Montgomery. Upon the fil­

ing of ths amended oonplaint an amended enlarged temporary 

restraining order was also issued. The restraining order was 

made returnable on September 21, 1943 at Fort Worth, Texas.

Thereafter, Johnson filed a motion to lionise the

corn;laint for v ant of Jurisdiction and, .in September 21, 194.8, 

a hearing on the application for a temporary injunction took 

plaoo. On Soptoaber 22, 1742, -he temporary injunction was 

continued in effect.

On 3eptonbor 24, 1948, Johnson lodged an appeal be­

fore Honorable Joseph C. Hutcheson, Jr., Circuit Judge of the 

United States Court of Appeals, 5th Circuit, seeking an order 

"setting aside and staying the temporary injunction order 

issued by tho Court below, pending the determinetion of this 

appeal." Judge Hutcheson denied the notion "without preju­

dice to -he right to present the notion to the (full) Court."

On September 29, 1948, Johnson filed a action for

a stay of the ton >orary restraining order there to fore issued, 

which motion was addressed to the Honorable Hugo L. Black, 

Associate Justice of the Supreme Court of the United States 

and Supervising Justice for the 5th Circuit. On the same day

13/ Brown was Secretary of State of the 3t - to of Toxas. Kraft, 
Faulk and Montgomery were County Judge, County Clerk and 
Sheriff, respectively, of Tarrant County, Tsx^s. These 
last three individuals were added as defendants, inasmuch 
as they constituted the nssbsrs of the Blaetlon Bo.rd of 
Tarrant County nnd wdre alleged to be properly represen­
tative of all the Election Board Mondors of the 253 other 
counties of the State.
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Justice Black issued an order providing "that the temporary 

injunction issued by the United States Distriot Court for the 

Horthorn District of Texas (Fort Worth Division) on Septem­

ber 23, 1943, in the case entitled Coke R, Stevenson v. 

Lyndon B« Johnson, et al, Civil Number 1640, be and the sane 

hereby is stayed and that the said temporary injunction is 

and shall be of no force and effect until further order of the 

Supreme Court," Thereafter, on October 2, 1943, Coke R, 

Stevenson filed a notion vlth the Supreme Court of the United 

States requesting that the order of Mr, Justice Black of 

September 29, 1943, be vacated. On October 5, 1943, the 

Supreme Court issued an order denying the above-mentioned 

motion and dismissed the proceedings.

Meanwhile, the Court of Appeals for the 5th Circuit 

proceeded with a consideration on the merits of Johnson's 

appeal from the District Court's decision and, on October 7, 

1948, in a unanimous decision, held that the District Court 

was without jurisdiction to consider the cause. It stated in 

part that!

*We are of opinion . . , that there is here no 
case for interference by a Federal court of equity 
in a Senatorial primary) that the injunction ought 
not to have been granted; and that the motion to 
dismiss ought now to be sustained • « .

"The order of injunction is set aside and the cause 
is remanded with direction to dismiss the petition. 

Subsequently, Stevenson filed a petition for 

certiorari with ths Supreme Court of the United States*  On 

January 31, 1949, such petition was denied.

Thus the litigation in the Federal Courts was decided 

in Johnson's favor.

19/ Stevenson v, Johnson, ot al,, 170 F. (2d) 108, 111 

2SJ 17 L. J. 3227 .
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Having summarised the history as well as the aigni-

fioant considerations nffocting the controversy, there romaine 

for consideration ths question of what notion in the premises, 

If any, is now called for. In this connection and at tho out­

set, It will bo useful briefly to sunnarlse the nature and 

extent of the Senate's powers end the circumstances under 

which, in the past, so far as here relevant, they have been 

exercised.

The Constitution of the United States provides

that:

"Each House shall be the Judge of ths Elections, 
Returns and Qualifications of Its own Mashers * *

With respect to the qualifications of senators, he

Constitution provides that:

" "Ho Person shall be a Senator who shall not have 
attained to the Age of thirty years, and been nine 
years a Citizen of tho United States, and who shall 
not, when elected, be an Inhab^ant of that State 
for which he shell be chosen.

The Federal Convention refused to establish quali­

fications for zanders o her than those sat forth above. It

also refused to give Congress power to establish qualifica­

tions. In view of these facts it has bean seriously con­

tended th.t the Sonata, under Article I, Section 5, Clause 1 

of the Constitution, is restricted to a determination of 

whether a Senator has the qualifications required by

21/ Constitution, Art. I, Seo. 5, Clause 1. The exact words 
of this provision were agreed upon In the Federal Con­
vention without debate on August 10, ITS?. Madison, 

-7.12 (Int. Ed. 1920) 
378.

22/ Constitution, Art. I, Section 3, Clause A.
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Seotion 3, Clause 3. Thus Warren has said:

"Such action would seen to nates it clear that the 
Convention did not Intend to grant to a single 
branch of Congress, either to the House or to the 
Senate, ths right to establish any ,unifications 
for its renders, other than those qualifications 
established by the Constitution itself, vis., ago 
citizenship and residence.1*

This position is given sone support ^y Hamilton’s

exposition of the Constitution in the Federalist, wherein 
24/ 

he stated:

authority /of the national governnen^Z 
would be expressly restricted to the regulation 
of the tines, the pieces, and the manner of 
elections. The unifications of the persons 
who may choose, or be chosen, as has been remarked 
upon another occasion, ore defined and fixed in .he 
Constitution, and are unalterable by the legisla­
ture. "

It is unnecessary to do more than advert to the 

constitutional question, however, because in a long line of 

cases the Senate has repeatedly considered natters in Senate 

contests not concerned with either age, citizenship or resi­
dence."1^

We will proceed therefore on the assumption for 

present purposes that the Senate has power to Inquire fully 

into the "elections * * • of its own members," unfettered 

by Article I, Section Z, Clause 3.

Another question as to the Senate’s power Is

21/ Warren, The Making of the Constitution 1923. dee 
also Warren 420-421, '.23-425; 33 Va. UR, 323, 329; 
?24-326.

2JJ The Federalist, Ho. LX (By Hamilton).

2‘j/ Further, there are no eases in which either State or 
Federal courts h ve interfered with the exercise of 
the Congressional power under Article I, Sec. 5, 
Clause 1. State Courts have expressly refused to do 
so. Election of United States Senator, 12 Fie. 636, 
683-639 (1869); State of Florida vs. Crawford, 28 
Fla. 441, 479-480 (1891); Sutherland vs. Miller, 79 
W. Va. 796, 808 (1917). In Barry vs. United States 
ex rel. Cunningham, 29 U.S. 597 (1929), the Supreme 
Court expressly stated that the Senate, though a 
legislative body, has a Judicial power und~r Article I, 
Section 5, Clause 1.
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apparent at th® threshold of our Inquiry, namely, is a primary 

an "election*  within the naaninc of Article I, Sec. S, 

Clause IT

It will bo remembered that Article I, Section 3, 

Clause 1 of the Constitution, prior to the XVII Amendment, 

governed the election of Senators and provided thati 

"The Senate of the United States shall be com­
posed of two Senators from each state, chosen 
by the Legislature thereof • • •»’

The XVII amendment, effective May 31, 1913, super­

seded this provision by providing that 

"The Senate of the United States shall be com­
posed of two Senators from each State, elected 
by the people thereof • *

It was not until after 1913, therefore, that Sena­

tors were sleeted directly by the people and hence not until 

that time that primaries cams to have particular significance 

in this connection.

It is nevertheless interesting to note, however, 

that prior to 1913 the Senate held that a stats primary 

(Wisconsin) for the nomination of candidates for election to 

a State legislature, even though provided for by State 

statute, was not part of the election for United States Sen­

ator because the duty of election was vested solely in the 

legislature. Hence irregularities in a primary could not 

affect the validity of the election of a Senator by the 
State legislature,1*̂

In 1921, eight years after the effectiveness of 

the XVII Amendment, Justice McReynolds (speaking in this 

respect for himself and uhree other Justices) in Newberry 
vs. United States,*'^''  a case concerning the Newberry

26/ The case of Stephenson, Webb and Pierce, Compilation 
of Senate Election Cases (1913), Senate &oo. No. 1036, 
62nd Cong. 3d Session,

22/ 256 U.S. 232, 250 (1921).
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donate contest, stated that primaries

"are In no sense elections for an office, but 
merely methods by which party adherents agree 
upon candidates whom they intend to offer and 
support for ultimate choice by all qualified 
elections. * • • the two things are radically 
different."

More recent cases appear to have abandoned this 
general view,*̂  although none of them la concerned with any 

of the aspects of Senate contests.

Since 1913 the Senate has dealt, from time to time, 

with various charges regarding primaries. In Chilton v, 
Sutherland^/ allegations with regard to a West Virginia pri­

mary and the ensuing general election ware male by the de­

feated candidate Chilton. *ho  allegations with respect to 

the primary were investigated in connection with the investi­
gation of the genoral election. In Ford v. Hewberry^/ the 

Senate conducted a recount of all the ballots cast in the 

Michigan general election and also Investigated various 

aspects of the primary. As noted above, however, Justice 

McReynolds and three other Justices concluded that primaries 

were "In no sense elections for an office." In Faddy v. 
Mayfield^/ (Texas); Stock v. Brookhart'^/ (Iowa), and John­

son V. Scholl^/ (Minnesota) various aspects of primaries 

were considered but only in connection with an investigation 

of the respective general elections. Thus It sems to have

Hixon vs. Harndon, 273 U.S. 536, 541 (1927); Hixon va. 
Condon, 236 U.6. 73 (1932)$ Smith vs. M-lwright, 321 
U.S. 649 (1944), expressly overruling Gravoy vs. Town­
send, 295 U.S. 45 (1935). See also United States v. 
Classic, 313 U.S. 299, 313*320  (1941), and Rise va.
Elmore, 165 F« (2d) 387 (C.C.A. 4th, 1947), Certiorari 
denied, 333 U.S. 275 (1948).

Hays, Compilation of Senate Election Oases, 1913-1940, 
Senate Doc. 14/, 76 Congress, 3d Session, 44. (Cited 
hereafter as "Hays."),

Hays, 99.

Hays, 200 .

Hays, 216 .

Hays, 256.



been the practice of the Sennte to Inquire into primaries 

only in connection with contests involving the general elec­

tion.
In the 3:alth^/ case (Illinois) and ths Vara'^-i/ 

ease (Pennsylvania), however, the Senate was concerned almost 

exclusively with primary natters, and It has been stated 

that I H
"One of the most significant features of the work 
of this select Committee /i.e. the Investigating 
committea/ and of the Senate's action upon its 
reports in the Smith and Tero cases is the Senate * a 
practical acceptance of that view that the primary 
is a part of the election."^/

Hut as the case of Heflin v» Bankhead’^'^ (Alabama) 

clearly shows, the Senate did not decide in the Smith and 

Tare eases that it would regard all aspects of primaries as 

being within its cognisance and appropriate for decision. 

In this case Bankhead was the Democratic nominee who defeated 

Heflin in the general election by some $0,000 votes, Heflin 

contested tho election on various grounds relating both to 

the Democratic primary and the general election, Including 

particularly that he had

"been defrauded of the right to run in the regular 
Democratic primary held in the State qf Alabama on 
the 12th day of August 1930 * • ».*M/

Heflin’s contention as to the Illegality of the 

primary, in the words of the Committee!

"/graft? out of the fact that a resolution of the 
State Democratic Committee, calling the primary, 
fixed as one of the qualifications for candidates 
a test of party loyalty in the preceding election

yj Hays, 289 (Decided in 1928).

«U/ Hays, 318 (Decided in 1929).

36/ Haynes, The Senate of the United States (1938), V. 1, 
p. 150, n. 2 .

Hays, 470 .

38/ Hays, 472 .
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but did not fix thia teat for rotors in that primary,
* • • It is admitted that • • » ths Committee had 
the power to fix ths qualifications for candidates
*   but it is contended that these qualifications 
became automatically the qualifications for voters 
and that the attempt to fix qualifications for 
voters differing from those fixed for candidates van 
beyond the power of the Committee and resulted in 
invalidating the whole primary,”22/

* *

In considering Heflin*s  contention the Committee

stated t

"It may be well to direct attention at this point to 
the fact that whatever the powers of Congress, since 
the adoption of the seventeenth amendment, may be to 
regulate primaries in which nominations for the 
United States Senate are made, that there is no Con­
gressional legislation attempting to exercise this 
power at this time.

"Ho intention has been shown by any Federal legis­
lation, since the original corrupt practices act was 
declared Invalid in the Kew^berry case, to exercise 
jurisdiction over state primaries. The legality of 
the Alabama primary in question must, therefore, be 
determined in the light of the Alabama statutes and 
general principles of law as declared in Judicial 
decisions."40/

In this connection it will be recalled that Stevenson 

failed to avail himself of the clear remedy which he had under 

Texas law to contest the nomination of Johnson,

The role of the Senate in connection with a primary 
is stated in Heflin v, Bankhead*̂'  as followsi

’He have not doomed it a matter of sufficient Impor­
tance to present /the argument made by Heflin for the 
reason that the action of the electorate of Alabama 
in the general election eliminates from consideration 
the question of the legality of the primary,

"In our opinion the legality of ths primary is not 
a proper matter for ths consideration of the Senate 
of the United States, If it were * • • the action of 
the people in the general election has foreclosed con­
sideration of it. For the fraud and corruption of the 
successful candidate in the election the Senate nay Ao 
into the primary, as was done in Smith’s case and Vara’s 
case. Here the alleged infirmity is in the action of 
the party committee, not in Bankhead,

Thus while the Senate cannot be judicially re­

strained from examining into any and every aspect of the

39/ Hays, 476, The minority views of the Subcommittee 
were approved by a majority of the full Committee 
and accepted by the Senate by a vote of 64 to IS.

40/ Hays, 473,

41/ Hays, 431.
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conduct of a prime,ry election If it determines to do so, the 

rule governtag its function 1b connection with primaries, 

consistent both with the constitutional source of its power 

and with its precedents of over 160 years, is that it will 

investigate and take appropriate action in connection with 

a priaary election only whoa it is affirmatively shown that 

the nomination was secured by the fraud and corruption of the 

successful candidate*

The forego '.nz vlsw is not only consistent with the

Senate's precedents, but is ; Iso consistent vic th applicable 
LZf d 

judicial decisions*  As pointed out by the Senate in 
Heflin v*  Bankhead^/

"In Johnson v*  island (103 Winn, 14?) the court said*
"'The Contestee's name went on the official 
ballot under order of the court and the sanction 
of the law, and the authorities do not support 
the suggestion that the election may bo overturned 
and electors disfranchised long after the election 
is past and the result thereof acted upon by those 
interested for irregularities, or even fraud, in 
nominating conventions or primary nominating elec­
tions.

Contests for nominations as party candidates for 
public office must to settled before the general 
election, end when nov, those whose names go upon 
the official ballots as tho regular nominees are 
entitled to all benefits therefrom whothor they, 
psrchancs, could h vs been in contest proceedings 
ousted of the right or not. The question recently 
cams before the Supreme Court of Wisconsin, and 
was there determined in harmony with this view. 
(State v*  9 mnoll, 110 K.rf. 177, Stats v. Goff. 129 
Wis. 668, 109 N*W*  638, L.R.A., M.S. 916 • » *).»

"The basic principle upon which the foregoing authorities 
are grounded, and which is patently and fundamentally 
sound, is that the will of the people must prevail and 
cannot be set aside by reason of technical objections 
relating to the way the candidates nano got on the 
ticket.*  » •**

Having thus ascertained the rule to be applied we 
now turn to its application to tho ease before us*

42/ It is, of course, likely that the formulation of the 
Senate’s precedents wore influenced by the principles 
evolved by the courts in either resolving or refusing 
to take Jurisdiction in election controversies, coming 
before them.

43/ Bays, 4JO,
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AffTIQH VI s.rawmTTM

Ab heretofore noted, subsequent to the victory

of Johnson in the General Election, the "Cltisens*  Cownlttoe” 

*2. Wo, the undersigned, eitisens of the State 
of Toxas, do further humbly petition, under 
Section \ of Article XIV, of the Constitution 
of the United States, that no Democratic 
nominee for United States Senator be seated 
until and after the investigation petitioned 
above shall be complete."

Article IV, Section 4 of the Constitution, referred 

to In paragraph (1) of the Petition as the basis for the 

requested Investigation, provides that,

"The United States shall guarantee to every State 
In this Union a Republican Fora of Government and 
shall protect oGch of them against invasion} and on 
Application tf the Legislature, or of tho Executive 
(when the Legislature cannot be convened) against 
domestic Violence."

Looking to the substance of the allegations In 

paragraph (1) of the Petition, we find the petitioners 

charging, in effect, that at the time of the run-off 

primary, and as a consequence of the manner in which it 

forwarded a petition to us the printed portion of which is 

as followsi

■1. Under the provisions of Article 1, of 
Amendments to the Constitution of the 
United States, we, the undersigned, 
eitisens of the State of Texas, do humbly 
petition the members of the United States 
Senate to Investigate and publicly divulge 
the actions and policies of the candidates 
for nomination for United States Senator 
in the Democratic Run-Off primary Election 
in Toxas held on 28 August, 1948, In which 
election the guarantee to the eitisens of 
this state of a free end unmolested form of 
government, as sot out in Section 4, of 
Article IT, of the Constitution of the United 
States, was abridged and nullified in this 
State, and,



was conducted, the Republican Ron of Government in the 

State of Texas wan "abridged and nullified", and, possibly, 

that the State of Texas needed Federal protection against 

domestic violence, Ko evidence of any kind in support of 

those sweeping allegations has ever been submitted to us. 

But in any event, and at the outset, Important 

and obvious questions as to whether the Petition sets 

forth any grounds on which any relief could be granted 

are presented. Doos the Constitutional guarantee to a 

State of a Republican Form of Government embrace any 

aspects of a primary election for United States Senator 

Conducted under the laws of a State which apart from the 

events in such primary is conceded to have a "Republican 

Form of Government"? Can Federal action bo taken under 

this Article at the request of private oltisens in the 

face of the Constitutional requirement of an "Application 

of the Legislature, or of the Executive (when the Legislature 

cannot be convened)"? Vo think the answers are clearly 

in the negative. But whatever the answers nay be, un­

supported allegations to the effect that the State of 

Texas did not, at the tine of the primary, have a 

Republican Form of Government (and possibly that Federal 

action was necessary to protect against domestic violence) 

are not entitled to serious consideration. As stated In 

another cases

"The State of Texas /was ex^7 Is in full possession 
of its faculties as a member of the Union, and itg 
legislature, executive and judicial departments /were 
-nd/ are peacefully operating by the orderly and settled 
method prescribed by its fundamental law." Lk/

hjJ Taylor v. Beckham, 178 U. S, 578, 579 (1899)
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Articlo XIV (Amendment), Section 3 of the 

Constitution, referred to in paragraph (2) of the Petition 

aa the basis for not seating any Democratic nominee for 

United States Senator until the completion of the investi­

gation requested in paragraph (1), provides, in material 

part, that< 

"No person shall bo a Senator • • • in Congress 
* * *,  who, having previously taken an oath, as 
a member of Congress, * • • to support the Con­
stitution of the United States, A5/ shall have 
engaged in insurrection or rebellion against the 
same, or given aid or comfort to the enemies 
thereof • •

4£/ Johnson as a former member of the House of Representatives 
of the United States has previously taken such an oath) 
Stevenson has not.

An allegation to the effect that any candidate 

in the run-off primary engaged in •insurrection or 

rebellion against the /united State^7 or /gavjjJ aid or 

comfort to the enemies thereof • * •• surpasses the 

credence of the Subcommittee. This allegation is also 

not entitled to serious consideration.

Accordingly, the petitions need not be considered 

further»

Following the receipt of the defeated candidate's 

charges the Subcommittee sent investigators to Toxas. No 

evidence has been disclosed which would either support 

his allegations or personally connect any candidate with 

any election fraud or irregularities.

The material before the Committee consists of 

an exceptionally large amount of personal opinion, rumor, 

speculation and hearsay. Some carelessness on the part 

of election officials was noted, but nothing of a 

character such as could possibly vitiate the results 

of a state-wide primary and subsequent general election.
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In this connection It Is noted that the Senate,

In Bankhead v. Heflin, quoted vith approval from various 

judicial decisions, as follow.

"In Vhlpley v. McKune (12 Calif. 352, 362) the 
court saidi

"'Indeed, as the returns are prime facie evidence 
of the fact they impart, and as the returned 
candidate * • • especially after being commissioned 
• * * is prime facie entitled to the office, the 
contestant must show that the election was not only 
conducted irregularly, but that In consequence of 
irregularities the declared result was different 
from what It would have otherwise been.*

•In Farrington v. Turner (55 Mich. 27, IS M.W, 544) 
the Court said.

"'The principle, as I understand to have boon 
established by this Court, and also by the great 
weight of authority. Is that an election la not to 
be set aside and declared void because of an Ir­
regularity which does not affect the result, that 
the wills of electors, plainly expressed in the 
font proscribed by lav, can not be defeated by the 
negligence, Mistake, or fraud of the officers 
appointed to register the result of an election.'

"In Wood v. Sykes (61 Miss. 649, 662), the Court 
said.

■'The cardinal rules controlling such cases are these. 
Whore the charge is fraud the burden is always upon 
the contestant to show both fraud and injury to him­
self in the conduct of the canvass, and that in truth 
and in fact he received the greatest number of legal 
votes. Until he has approved (sic) xprovojy both 
of these he can never recover. Unless he has re­
ceived a majority of the legal votes ho has no right 
to bring a cult, and he can complain of no sort of 
Irregularity or fraud save when ho affirmatively 
shows that ho was thereby damaged * * ". But al­
ways his obligation Is to prove that he was really 
elected by a plurality or majority of legal votes. 
Unless by the whole proof ho has done so, his ease 
must be dismissed or decided against him " *

"In order to sot aside an election there must be not 
only proof of Irregularities and errors, but, in 
addition thereto, it must be shown that such Ir­
regularities or errors did affect the result " * *.  
Unless it be affirmatively shown that they did affect 
the result, they are to be disregarded, and the result 
of the election stands."

4&/ Hays, 490.
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Asaumlng for present purpose*  that irregularities 

had taken plaoe in the run-off primary, could such 

irregularities affect the result of the election as de­

clared by duly empowered Toxas officials adhering to 

the requirements of Texas lavt

If wo wore to assume, contrary to precedent, 

that the Senate should properly inquire into the results 

of a nominating primary election conducted by e political 

party, and should sot aside decisions of duly constituted 

party officials as authorised by State law, it is apparent 

that the defeated candidate himself, by not filing a con­

test in the State Courts of Texas and thus preserving the 

ballots east in the primary, has frustrated the proper 

conduct of such an inquiry in the instant esse. If, un­

known to the Subcommittee, illegal votes were actually 

cast and improper returns actually made in the run-off
/ » > • 

primary in Texas, in order to determine whether such 

conduct had the effect of changing the result of the 

race between Johnson and Stevenson it would bo necessary 

to eliminate all illegal votes and all votes Improperly 

counted and returned for each candidate. It would be 

necessary, among other things, to examine the ballots 

and returns in those counties where Johnson claimed 

illegalities and irregularities resulting in largo numbers 

of added votes for Stevenson, Therefore, in order for the 

Subcommittee to arrive at its own determination as to tho 

results of the primary election, it would be necessary to 

have a full re-count of all the ballots and a cheek of all 

returns.
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Subconnittoo had Impounded all ballot boxes and returns

plIshad by Court order if Stevenson had filed a contest

in a Texas district court, as provided by State lav. 

Johnson, being the officially certified party nominee, 

could not under Toxas lav invoke the jurisdiction and 

powers of the Court for the purpose of effecting a re­

count or impounding of the ballots. The Subcommittee 

is informed that all or virtually all of the ballots 

in the 254 counties of Texas have now been destroyed 

pursuant to the provisions of State law and a re-count

hence impossible.

No action has been taken on Johnson's allega­

tions and, in view of the foregoing, no action is required.
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LLMLI

1. Th  Junior Senator from Texas, Honorable Lyndon B. Johnson 

(•Johnson)  was elected a Senator from the State of Texas 

in the November 1948 General Election receiving 809,420 

votes to his opponent's 389,190 votes.

*

*

2. Mo charges of any kind with respect to the conduct of 

the General Election have boon made. There is, there­

fore, no contest with respect to the General Election 

in which Johnson was the victor.

Z. When the Senate convened in January 1949, Johnson pre­

sented his certificate of election from the State of 

Toxas and was thereupon seated.

4. Subsequent to the run-off primary election in Texas, 

in which Johnson was found by the State Executive 

Committee, the Committee on Party Nominations of the 

State Democratic Convention and finally by the State 

Democratic Convention to have received a Majority of 

the votes east and hence declared to be the Democratic 

nominee, both the Honorable Coke Stevenson ("Stevenson ), 

the defeated candidate in the run-off primary, and 

Johnson, made various charges of irregularities in

*

said run-off primary.

5. Subsequent to Johnson's victory in the General Election

a group of petitions wore filed by an organisation calling 

itself a "Citizens' Committee Against Political Fraud*.

6. The allegations of the Cltlsens  Committee, while not 

entirely clear, appear in substance to bo that as a

*
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rosult of the conduct of the run-off primary, the State 

of Texas vas deprived of a Republican Fora of Government 

vithin the meaning of Article IT, Section 4 of the Con­

stitution of the United States, and that it needed 

Federal intervention to protect against domestic 

violence, as provided by the saae Article. It qsked 

an investigation on those grounds. It also asked, on 

the basis of Article XIV, Section 3, of the Constitution, 

which provides in substance that no person shall bo a 

Senator if having taken an oath to support the Con­

stitution shall engage in insurrection or rebellion 

against the United States or give aid or comfort to 

its enemies, that no Democratic nominee be seated 

until after the completion of the requested investigation.

7. Stevenson charged generally that various election frauds 

and other irregularities had occurred in the run-off 

primary in certain counties in Texas, he asked for an 

investigation which was hold.

8. Johnson, the successful candidate for the Democratic 

nomination in the run-off primary, charged that various 

election frauds and other irregularities had taken place 

in the run-off primary in numerous counties throughout 

Texas. No requested that all the ballot boxes throughout 

the State bo impounded so that in the event e complete 

recount of the ballots was doomed necessary and was 

ordered they would be available for that purpose.

Johnson*s  charges wore not investigated and his request 

to impound the ballots was not granted.

9. Under Texas law the County Executive Committees canvass 

the returns and forward the results to the State Executive
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Comnittoo. Th*  Stat*  Executive Committee thereupon 

convaeso*  th*  returns and submits it*  result*  to th*  

St*t*  Convention for it*  approval or disapproval. 

Under Texas lav the Stat*  Convention ha*  th*  power 

and th*  duty to determine the candidate receiving a 

majority of th*  votes, to declare him to be the party 

nominee, and to certify him to the Secretary of State 

for appearance on the ballot a*  the party candidate,

10, Stevenson and Johnson presented their respective 

charges to and were hoard by a Subcommittee of the 

State Executive Committee a  well a  the full State 

Executive Committee, The issues were decided in 

Johnson's favor,

* *

11, Stevenson was accorded the right to appear before the 

Committee on Party Nominations of the State Convention 

but he declined to do so. The Committee on Party 

Nominations reported to the Stat  Convention that 

Johnson had received a majority of the vote  and should 

be declared the party nominee,

*

*

12, The State Convention, In open assembly, received the 

result  of th  canvass of the State Executive Committee 

and the report of it  Committee on Party nominations. 

It found that Johnson had received a majority of the 

votes cast and declared him to be the duly elected 

party nominee,

* *

*

13, Th  Chairman and Secretary of the State Convention 

certified Johnson to the Secretary of Stat  as the 

duly elected party nominee for United States Senator 

and hl  name was accordingly placed on the ballot.

*

*

*
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14. The State law of Texas provider for a party nomination 

contest by a defeated candidate and vests exclusive 

jurisdiction to decide the sane in the State District 

Courts, with provision for an expeditious appeal to 

the Courts of Civil Appeals, The decision Is final 

and conclusive,

15, On allocations of fraud or lllecality made in a con­

test the District Courts may impound and open all 

ballot boxes, recount the ballots, reject all illegal 

ballots and ascertain and declare the true results of 

the election,

16, If there is no contest filed, the lavs of Texas provide 

that all ballots shall be destroyed sixty (60) days 

after the primary election,

17. Stevenson failed to contest the primary election in 

the State Courts under Texas law, Johnson was pre­

cluded by law from initiating a contest Inasmuch as 

he was the victorious candidate,

IS. Instead of filing a contest in the State Courts 

Stevenson sought an injunction from a Federal District 

Court, A temporary injunction we first granted by the 

District Court but subsequently dissolved on order of 

the Circuit Court of Appeals, Stevenson*a  petition for 

certiorari was denied by the Supreme Court,

19, As a result of the defeated candidates failure to 

contest the results of the primary under State law, 

and Johnsons  Inability to do so, the ballots have 

been destroyed and no recount is now possible.

*
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20. The charges made by Stevenson to the State Executive 

Committee were repeated by hie in various public 

statementa. As a result thereof, Grand Jury investi­

gations were held in three Toxas counties which had 

boon the subject of the charges.

21. Ho fraud was found by any Grand Jury. One reported 

an unusual amount of personal opinions and political 

animosities| the second commended the election officials 

on the fairness with which the election was conducted 

and the third found that the overwhelming evidence 

showed that the election was conducted legally, fairly 

and impartially and that the elootion officials were 

diligent in their duties.

22. The precedents of the Senate show that whatever is the 

nature and scope of its powers regarding State primary 

elections, absent fraud or corruption on the part/ of 

the successful candidate, it has respected the rights 

of the States and has left the determination of the 

legality of State primaries to bo made under State 

law. As the Senate stated in Heflin v. Bankhead 

(Hays, Compilation of Senate Election Cases, 481)»

"In our opinion the legality of the primary 
is not a proper matter for the consideration 
of the Baited States Senate. If it were » • • 
the action of the people in the general election 
has foreclosed consideration of it.*

23. The solicitude of Congress for the political rights of 

the States is further evidenced by the fact that 

Congress has refused to extend the Federal Corrupt 

Practices Act to party primaries. The definition of

"election*  in that Act is as follews I



-31-

•The term ••lection’ includes a general or 
special election, but does not Include a 
primary election or convention of a political 
party."

Thus party primaries and political conventions have 

been entirely excluded from ita scope.

24. In a contested election the contestant has the burden 

of shoving that ho received a plurality or Majority 

of the legal votes. In Koflin v. Bankhead, supra, 

the Senate quoted with approval from other election 

contest cases as followsi

*• • • the contestant must ahoy not only 
that tie election was conducted Irregularly 
but that in consequence of irregularities the 
declared result was different from what it 
would have otherwise been."

and

"Where the charge is fraud the burden is al­
ways upon the contestant to show both fraud 
and " * * that in truth and in fact ho re­
ceived the greatoat number of legal votes.
• • * But always his obligation is to prove 
that he was really elected by a plurality 
or majority of legal votes. Unless by the 
whole proof ho has done so, his ease must be 
dismissed or decided against him. • •

2§. By failing to contest the run-off primary election 

under State law, Stevenson made it impossible to 

preserve the ballots, thus making a recount and 

compliance with the Senate's precedents similarly 

impossible.

26. The allegations of the "Citiaens  Committee  are 

entirely unsupported and need not be further considered

* *

27. No evidence has been disclosed which would support

Stevenson’s allegations or personally connect any 

candidate with any fraud or irregularities.
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LMSL.MM.

After a study and consideration of the above 

natters the Subcommittee concludes»

1, There le no contest pending before the Senate 

with respect to the General Election in which Johnson was 

the victor*

2*  No evidence hae been disclosed which would 

establish Stevenson's allegations,

I. That Lyndon B. Johnson was duly elected end seated 

as United States Senator from the State of Texas.

Therefore your Subcommittee on Privileges and 

Elections recommends the adoption of the following resolutions 

"Resolved, That Lyndon B. Johnson is hereby declared 

to be a duly elected Senator of the United States from the 

State of Texas for the term of 6 years, commencing on the 

3rd day of January 1949, and io entitled to bo seated as 

such,"

Respectfully submitted,

Francis J. Myers, Chairman

Guy M. Gillette

William F, Knowland
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INTRODUCTION

The Junior Senator from Texas, honorable Lyndon 

B, Johnson ("Johnson"), was elected a Senator for a full 

six year tarn in the November 1948 General Election, 

receiving 798,561 votes to his opponent's 385,366 votes, 

a majority of over 413,000 votes. When the Slat Congress 

convened Johnson presented his credentials, took the oath 

of office end was thereupon seated.

No charges with respect to the conduct of the 

General Election have been made to the Senate Subcommittee on 

Privileges and El ctions ("Subcommittee"). Various charges 

of irregularities have been made, however, with respect 

to the conduct of the second or "run-off" primary in which 

Johnson defeated his opponent, Honorable Coke Stevenson 

("Stevenson"), by a close margin for the Democratic nomination. 

These charges, referred to in some detail below, were first made, 

immediately after the holding of the run-off primary, con­

tinued intermittently for some time, and were pending before 

the Subcommittee when Johnson took oath of office.

jy A Subcommittee of the Senate Committee on Rules and 
Administration.
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In view of th*  spirited character of th*  campaign 

for th*  nomination, th*  ardor of th*  contestant's supporters, 

and the oloaene**  of th*  ultimate vote, it vas to b*  ex­

pected that acute partisanship would become evident and 

allegations of irregularities be made. This expectation vas 

not disappointed.

It will be observed from the foregoing that the Sub­

committee doos not have ponding before it allegations respect­

ing the Texas Senatorial election made by a defeated candidate 

in that election but, rather, charges made by or on behalf of 

the unsuccessful contender for the Democratic nomination in 

the second or -run-off primary. Such being the case it will 

be helpful, at the outset to examine into the nature of the 

Toxas Primary Election Laws and to observe the compliance there­

with in the run-off primary.

Twt Priory PiUiUgn Uw

The Civil Statutes of the State of Toxas provide 

that a political party desiring to nominate a candidate for 

United States Senator shall nominate or select such candidate 

for United States Senator at a general primary election to be
3J 

held throughout the State. The statutes also provide that*

2/ 50 Civil Statutes of the State of Texas Art, 3090, (Herein­
after cited as -Texas Stat.-)



"Ho person shall be declared the nominee for any 
political party for United States Senator unless 
he has • • • received a majority of all the votes 
cast at said primary for all the candidates for 
that party for United States Senator, If at the 
first primary election no candidate receives a 
majority of the vote • • • the State Executive 
Committee or State Chairman thereof shall call 
a second primary election for the purpose of 
determining the choice of the party aa between 
the two candidates receiving the largest number 
of votes at tho first primary election," J/ 
(Underlining supplied throughout),

Tho first Democratic primary was duly bold but 

none of the candidates for the nomination received a majority 

of tho votes cast. The two candidates receiving the largest 

number of votes wore Johnson and Stevenson, Accordingly, 

pursuant to the requirements of Texas law, as set forth above, 

a second er run-off primary was held at which the voting was 

restricted to a choice between Johnson and Stevenson,

Under Texas lav the canvassing of the votes and 

selection of the party nominee Is determined in the following 

manner, u
The respective County Executive Committees are 

convened to receive tho election returns from the precinct
L/ £/

election judges, to canvass the results and to forward the

L/ 50 Toxas Stat. 3094.

A County Executive Committee is composed of "a county chair­
men, and one member from each election precinct in such county 
• • 50 Texas Stat, 311S.

L/ 50 Texas Stat. 3124. (3122).

£/ 50 Texas Stat. 3125 (3123-5).



the tabulated statements of votes to the Chairman of the 
u 

State Executive Committee,
L/

The State Executive Committee canvasses the

returns as certified by the various County chairmen and 

prepares a tabulated statement shoving the number of votes 

received by each candidate in each County, The tabulation 

Is presented to the State Committee for its approval or 

disapproval, and, If approved, for certification by the 
2/

Chairman thereof. The State Chairman thereafter presents

the tabulated statement to the Chairman of the State Convention 

duly convened, for the approval or disapproval of the Con­

vention, Upon approval by the Convention it

"declare /s7 the candidate who received a 
majority of all votes east for such office 
the nominee of the party for such office"

and the Chairman and the Secretary of the State Convention 

certify the nominee to the Secretary of State for the State 

of Texas, The Secretary of State in turn certifies the 

nominee to the various election officials as the party 

candidate for Senator and his name Is placed on the official 

ballot for use In the general election,

Jj 50 Texas Stat. 3127 (3126-7).

£/ The State Executive Committee consists of a Chairman, Vico 
Chairman and sixty two members, two from each senatorial 
district of the State. SO Texas Stat, 3139 (3140).

2/ 50 Texas Stat, 3137 (3138).

ifi/ Ibid.

ii/ 50 Texas Stat. 3138 (3139).
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It is thus seen that alaborate and detailed 

statutory provisions, including provision of extensive 

naohinery to ensure the correctness of the tabulation of 

votes, not only govern the oonduot of the primary, but also 

fix the powers and duties of party officials. It is important 

to note that the State Convention has both the power and the 

duty to canvass the returns and declare the party nominee. 

The name of no person nay appear on an election ballot unless 

he is declared by the State Convention to be the party nominee 

and certified as such to the Secretary of State,

But while the powers of the party with respect to 

the selection of nominees are indeed great the rights of 

prospective nominees are appropriately safeguarded by stat­

utory provision for contests,

fsr.ta. FPstoUaa. .£saMa.ta. LsLsi. Lay < 1
Under the applicable Texas statutes provision is 

made both for contests before the State Executive Committee 

and, upon allegations of fraud or illegality, before the State 

District Courts, Provision is made for expeditious hearings 

both before the State Executive Committee and the District 

Courts, An appeal from the decision of the District Court

22/ 50 Texas Stat. (Sup,) 3146 (3147), 3148 (3149). 

12/ 50 Texas Stat. (Sup.) 3V0 (3131).



max taken, by either party to the contest, to the Oourt

of Civil Appeals for the particular Supreme Judicial district,

"which appeal shall be advanced upon the docket of said Court 
24/ 

and shall have precedence over ell other oases,"

In oases vhere fraud or illegality is charged the

District Court has the authority* *

50 Texas Stat. (Sup.) 3153 (3158),

50 Texas Stat. (Sup.) 3148 (3149).

"The District Court shall have original and exclusive 
Jurisdiction of all contests for nominations growing out 
of primary elections. Any candidate desiring to contest 
the declared result of any primary election In which he 
was a candidate, shall file his suit in the District Court
• • »." 50 Toxas Stat. 3130 (3131). (The jurisdiction 
of the State Executive Committee is exhausted when it 
presents the results of its canvass to the State Committee.) 
See 50 Texas Stat. (Sup.) 3148 (3140).

"to unseal and reopen the ballot boxes to deter­
mine controverted Issues, and the Court may recount, 
or under its direction cause to be recounted, the 
ballots cast in any or all precincts of the county 
to determine the true result of such election • • 15/

As night be expected, although it is nonetheless

important to note, court review of the declaration of the State 

Executive Committee nay be^had gflly fry tks LsfSLteS QfWdVjta 

Ls r, LK.S. Dflrta. achA npUaa.

It is thus soon that any disappointed prospective 

nominee, for cause s own that he is aggrieved, has a complete 

and expeditious remedy in the State courts. Thus complete 

protection is afforded against any arbitrary use of power by 

party officials.



Having examined State statutory machinery with 

respect to party primaries va will now give attention to 

what transpired thereunder in the run-off primary between 

Johnson and Stevenson.

Xto JbJmu0L-SfrtxwAa. talaaij 

The run-off primary early developed into a hard 

fought and extremely elose contest. La soon as it became 

apparent that the victor would bo determined by a narrow 

margin, various allegations wore made to the general effeot 

that there ware numerous and widespread irregularities in 

the primcry.

Both aspirants for the nomination apparently entered 

into the spirit of the occasion and there emerged a picturesque­

ly diversified sequence of events. Rash aspirant claimed 

victory for himself and defeat for his opponent) charges and 

countorchargec were quickly made and as readily refuted. 

Meanwhile the newspapers joined in the clamor, weaving titillating 

tapestries from the aspirant*s  charges, accounts of hurried 

meetings held, investigators dispatched, and law suits in­

stituted - with more to come in the next edition.

Brt the shadow was in no way a true reflection of 

the substance. The party officials did not lose sight of the 

serious character of their responsibilities and they carefully 

sat about to per orm their statutory duties and to determine



and declare the party's successful nominee for high office 

from a great State,

As provided by statute the County Executive Con- 

mi t tees wore duly convened, received the returns from the 

precinct election Judges, canvassed the results and forwarded 

then to the Chairman of the State Executive Committee, Both 

the State Executive Committee and the State Convention were 

assembled. The former received the tabulations from the County 

Executive Committees and prepared to make a preliminary can­

vass thereof through a duly appointed and properly authorised 

Subcommittee,

Both Johnson and Stevenson were heard by both the 

Subcommittee of the State Executive Committee and ths full 

Committee, and the public charges and countercharges then 

became a matter of record before and the official business 

of the party officials charged by lav to consider and decide, 

Stevenson's charges were principally concerned with 

the fact that Johnson had received large majorities in four 

South Texas counties, namely, Duval, Jin Wells, Starr and 

Zapata counties, Johnson for his part charged widespread 

Irregularities, of which Stevenson was the beneficiary, 

throughout the state, mentioning alleged irregularities par­

ticularly in Brown, Dallas, Harris, Galveston, Eastland, 

Wharton, Chambers and Clay Counties, These alleged irregulari­

ties will be commented upon further in their appropriate 

place below, '



Both candidates were represented by able and 

distinguished counsel and the full facts as known to the 

parties, were presented in detail, argued at length and 

considered fully.

After a full and fair hearing of the parties and 

careful consideration both the Subcommittee and the full 

State Executive Committee, on the basis of the canvass of 

the voting as it was charged by lav to do, found that can­

didate Johnson was the duly elected nominee of the Democratic 

party and that his nene should accordingly be certified as 

such to the State Convention*

Meanwhile the State Convention had been assembled 

to receive the results of the canvass by the State Executive 

Committee. The Chairman of the State Convention received 

the results of the canvass by the State Executive Committee 

and presented the same to the State Convention in open 

assembly. After considerable debate the Convention declared 

Johnson to be the duly elected nominee of the Democratic 

party for United States Senator. Thereupon the Chairman 

and Secretary of the State Convention certified Johnson to 

the Secretary of State of the State of Texas as the party*s  

nominee as aforesaid.

As we have previously noted the unsuccessful can­

didate for the party nomination, or contestee, has the right 



•10 -

to contest the nomination of his successful opponent both 

before the State Executive Committee and, dj novo before 

the appropriate State Distrlot Court, We have also seen 

that where fraud or illegality is charged the District 

Court has the authority to reopen the ballot boxes and re­

count the ballots to determine the true results of the 

election,

Stevenson exercised his right to contest the 

nomination before the State Executive Committee where, as 

already noted, he was unsuccessful. But he failed, however, 

to filo a suit in the District Court and obtain a judicial 

determination. Had he done so ho could have had a prompt 

determination by a court with full power to deal with, and 

make a final and binding disposition of, the controversy,

Johnson, on the other hand, as ths successful 

candidate had no standing (since he was not a aontestae 

within the meaning of the applicable statute) to obtain a 

judicial determination of the issues raised, either by him­

self or by Stevenson, before the State Executive Committee, 

Unable to originate a contest he was dmilarly precluded 

from having the ballot boxes throughout the State impounded.

Further, the State primary laws provide that

ballot boxes after being used in primary elections shall be 

returned with the ballots cast to the county clerk and unless



th are is a contest for a nomination, they shall ba tm^oQ^d 

and the, contents destroyed at the expiration of sixty davs 

.fif.tflr Lvov,.Br.toar^ .prg.vUfd, Afra.t td, PUtrie.t
Judge by an order may defer the destruction of the contents 

of such ballot boxes for a period of not exceeding (12) 

months after such primary election.

Stevenson took no steps under State lav to contest 

the nomination of Johnson and hence no steps to have the 

ballot boxes impounded as provided thereunder. Consequently 

virtually all the ballots oast in the primary have long 

since been destroyed pursuant to the requirements cf Texas 

lav and the only kind of a recount vhich could in any sense 

be significant, namely, a state-wide recount, has been rendered 

impossible.

Instead of pursuing the dear remedy vhich he had 

available under applicable state lav governing contests over 

a party nomination Stevenson elected to file suit in a Federal 

District Court,

The scene no- shifts to both the court room of 

Federal District Judge, the Honorable T, /hitfield Davidson, 

and to the Subcommittee on Privileges and EVetions, Committee 

on Rules and Administration, United States Senate, where 

various events vere simultaneously transpiring. These events 

vill be considered, in the order named, below.
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IduSflgR.t^,Ra, ,U th,9

On September 15, 1948 Stevenson filed a suit in 

ths District Court for the Northern District of Toxas, Judge 

T, Whitfield Davidson presiding, against Johnson and others 

to enjoin the certification by the officers of the Democratic 

party in Texas of Johnson as the Democratic nominee for 

United States Senator; to prevent Johnson’s name from being 

placed on the official General Bleation ballots; for a can­

cellation of the certificate 1f^nade; and a declaration that 

Stevenson was the true nonines. Other defendants included 

the party officers charged with the duty of certifying, the 

Secretary of State to when the certificate vas addressed (and 

vho prepared the fern of ballot) and an election board claim­

ed to be properly representative of all board members in all 

counties.

A temporary restraining order vas granted and a 

hearing set for a temporary injunction. At the hearing 

Johnson moved to dismiss on various grounds, including that 

the court lacked jurisdiction to nullify a certificate of 

nomination duly made under the lavs of Texas. Johnson also 

filed under oath a statement taking issue with Stevenson’s 

factual allegations and proposed to s ov at ‘a proper time

JJ/ A statement of facts Is contained in Johnson, ot al- v, 
Stevenson. 170 F.(2d) 108 (Oct. 7, 194
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and in a proper forma that illegal votes were counted for 

Stevenson in sunders larger than any number Stevenson had 

alleged were counted for Johnson, The notion to dismiss 

was overruled and the court, without making specific findings 

of fact, granted a temporary injunction on September 22, 1948 

Johnson forthwith took an appeal to the United 

States Court of Appeals for the Fifth Circuit. Because it 

was not possible to obtain a prompt hearing and decision 

necessary in view of the imminenoy of the printing of the 

ballots, Johnson appealed to Supreme Court Justice Black, 

Supervising Justice for the Fifth Circuit, who directed that 

the injunction be dissolved.

The appeal from the decision of the District Court 

was hoard in ordinary course and the Circuit Court ordered 

the injunction set aside and the cause remanded to the 

District Court with direction to dismiss Stevenson's petition 

Stevenson filed a petition for certiorari with the 
12/ 

Supremo Court which was denied on January 31, 1949.

Meanwhile, of course, Johnson had been duly elected 

in the General Election and had taken his seat in the United 

States Senate,

IL/ Id.

12/ 17 L.W. 3227.



Complaints Lodged with the Subcommittee 
—teLJagM JpJaapji s.n6 ________

From time to tine, commencing almost immediately 

following public announcement of the voting results in the 

various counties indicating that Johnson had received a 

majority of the votes for Democratic nominee for United States 

Senator, various letters, telegrams and petitions from 

Stevenson and his supporters were received by the Subcommittee 

claiming, in their material part, that false election returns 

were made in four counties in Texas in the run-off primary; 

namely, Duval, Jim Wells, Starr and Zapata counties. The 

Subcommittee was urged to make an immediate investigation. 

The Subcommittee authorised a preliminary investigation of 

the charges.

Johnson also lodged various complaints with the 

Subcommittee, While Stevenson had confined his complaints 

almost exclusively to alleged irregularities in four counties, 

Johnson charged widespread election irregularities throughout 

the state. In a sworn statement he specifically charged that 

numerous illegal votes wore cast in Brown, Galveston and Clay 

Counties, that returns from Dallas County were several tines 

amended (at least twice without basis of law or fact), each 

time increasing the vote of Stevenson, and that changes wore 

made in the returns from Eastland, Wharton, Chambers and



many other counties after the polls were closed, Johnson 

represented to the Subcommittee that a determination could 

not be made which would reflect the true results of tho 

primary by a recounting of the rotes in a few boxes only, 

but that a recount ahold embrace all ballots oast in all 

counties in Texas In which the primary was hold, According**  

ly, Johnson requested tho Subcommittee to impound all of tho 

ballot boxes in all of the Counties of Texas,

On the basis of the foregoing charges by both 

Stevenson and Johnson the Subcommittee Impounded the boxes 

in certain of the above mentioned Counties but not in all 

as Johnson had requested.

Wo are advised that tho charges with respect to 

irregularities in Duval, Jim Wells, Starr and Zapata Counties 

wore also publicly made within the State of Texas by Stevenson 

We are also advised that the Department of Justice received 

various complaints with respect to the conduct of the primary. 

We will now turn our attention to these matters,

QraRfl Id Sckm

As noted above the charges nade by Stevenson to 

the Subcommittee were made before the Texas State Executive 

Committee as well as before the State Convention, Both can­

didates were represented by counsel and accorded full and fair 



hearings. As heretofore noted both the State Executive Goa-*  

aittee and the State Convention found Johnson to have received 

a majority of the votes cast and hence to be the successful 

party nominee. The charges there made wore also publicly 

made in statements issued by or on ehalf of Stevenson. As 

a result thereof, and at various dates subsequent to the run-off, 

Grand Juries were convened in Duval, Jim Voile and Zapata 

Counties for the purpose of investigating the conduct of the 

run-off in said counties.

Extensive investigations were made, many witnesses 

were called (all of whom occupied positions entitling their 

testimony to weight and credit) and voluminous testimony was 

taken. Ho fraud was found by any of the Grand Juries and no 

indictments were returned.

On the contrary, we are advised that one Grand 

Jury specifically found that there had been no fraud in the 

primary, another Grand Jury commended the election officials 

on the fairness with which the election was conducted, and 

still another Grand Jury found that the overwhelming evidence 

showed that the election was conducted legally, fairly and 

impartially, and that the election officials were diligent 

and zealous in their duties.

9 Uta £ 5/!,n. .bx.. JJifi -Bpepf tap nt pf 

As heretofore noted, the Department of Justice also 

received various complaints with respect to the conduct of the 
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oleotion all of which vers investigated. We have conmunica- 

ted with the Department for the purpose of aaaortaining the 

nature of the investigation and results thereof. The Depart­

ment advised that as the agency charged with the enforcement 

of Federal lavs it investigated all complaints received with 

a viev to determining whether any Federal lavs were violated. 

All complainants wore interviewed and all data obtained were 

carefully analysed, both by the appropriate United States 

Attorneys and in the Department in Washington. No basis was 

found warranting the taking of any prosecutive action.

Having summarised the history as well as the 

significant considerations affecting the controversy, there 

remains for consideration the question of what action in the 

premises, if any, is sailed for. In this connection and at 

the outset. It will be useful briefly to summarise the nature 

and extent of the Senate's powers and the circumstances under 

which, so far as here relevant, in the past, they have been 

exercised.

Powers and £1 ream stance*  Under Which 
W>x arq, SygjrgAaftd

The Constitution of the United States provides

that i



IS

"Each House shall be the Judge of the Kleotious, 
Returns end Qualifications of its own Members * • •,*  20/ 

Vith respect to the qualifications of Senators, the 

Constitution provides that*  

•lo Forson shall be a Senator who shall not have 
attained to the Age of thirty years, and been nine 
years a Citizen of the United States, and who shall 
not, when elected, be an Inhabitant of that State 
for which he shall be chosen," 21/

The Federal Convention refused to establish quali­

fications for members other than those set forth above. It 

also refused to give Congress power to establish qualifications. 

In view of those facts it has been seriously contented that the 

Senate, under Article I, Section 5, Clause 1 of the Constitution, 

is restricted to a determination of whether a Senator has the 

qualifications required by Article I, Section 3, Clause 3, 

Thus Warren has said*

"Such action would seem to make it clear that the 
Convention did not intend to grant to a single 
branch of Congress, either to the House or to 
the Senate, the right to establish any qualifications 
for its members, other than those qualifications 
established by the Constitution itself, vis,, age. 
citizens hlu an-L x e P.i d e na e."

go/ Constitution, Art. I, See, 5, Clause 1, The exact words 
of this provision were agreed upon in the Federal Con­
vention without debate on August 10, 1787, Madison, 
Debates in . he Federal Convention of 12S2 (Int. Ed. 1920) 
378.

21/ Constitution. Art, I, Section Z, Clause 3.

LL/ Warren, The Making of the Constitution (1928), See 
also barren 420-421, 423-42S, 33 Va. L,R. 328, 329, 
324-326,



This position is given sone support bp Hamilton*s

expoeition^of the Constitution in the Federalist, wherein 

ho statedi

authority the national governncn^?
would be expressly restricted to the regulation 
of the t li.ia3. the plane a. and the of
oleotions. The qualifications of tho persons 
who nay choose, or bo chosen, as has boon remarked 
upon another occasion, are defined and fixed in the 
Constitution, and are unalterable by the legislature.*

It is unnecessary to do more than advert to the 

constitutional question, however, because in a long line of 

eases the Senate has repeatedly considered natters in Senate 

contests net^conoerned with either age, citizenship or 

residence.

Wo will proceed therefore on the assumption that

tho Senate has power to inquire fully into the "elections

• • • of its own members", unfettered by Article I, Section Z,

Clause 3.

Another question as to 

apparent at tho threshold of our 

an !election" within the meaning

tho Senate*s  power is 

inquiry, namely, is a primary 

of Article I, Sec. 5, Clause 17

23/ The Federalist. Ho. LX (By Hamilton),

2A/ Further, there are no cases in which either State or Federal 
courts have interfered with the exercise of the Congressional 
power under Article X, Sec. 5, Clause 1. State Courts have 
expressly refused to do so. tAfl.
12 Fla. 686, 688-689 (1869), State of Flva. LXLLLSLL, 28 
Fla. 441, 479-480 (1891), fo.tfojrfoafl vs. r, 79 V. Va.
796, 808 (1917). In foray vs. LLf-Ll. LULfosfoL,
29 U.S. 597 (1929), the Supreme Court expressly stated that 
the Senate, though a legislative body, has a judicial power 
under Article I, Section 5, Clause 1.
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It will be remembered that Article I, Section 3, 

Clause 1 of the Constitution, prior to the XVII Amendment, 

governed the election of Senntore and provided thatt 

"The Senate of the United States shall be com­
posed of two Senators from each state, chosen

The XVIIth amendment, effective May 31, 1913, 

superseded this provision by providing that 

"The Senate of the United States shall be com­
posed of two Senators from each State, elected 
fry frkwrvfiX • •

It was not until after 1913, therefore, that 

Senators were elected directly by the people and hence not 

until that tine that primaries came to have particular 

significance in this connection.

It is nevertheless interesting to note, however, 

that prior to 1913 the Senate hold hat a state primary 

(Wisconsin) for the nomination of candidates for election to 

a State legislature, even though provided for by State statute 

was not part of the election for United States Senator be­

cause the duty of election was vested solely in the legis­

lature. Hence Irregularities in a primary could not affect 

the validity^of the election of a Senator by the State 

legislature.

The case of Sterhcnsoo. Webb and Pierce, gfl.aal.lAU9a.Jd 
?LLLL (1913), Senate Doc. Vo. 1036, 

62nd Cong. 3d Session.



la 1921, eight years after the effectiveness 

of the XVII Amendment, Justice McReynolds (speaking in 

this respect for himself and^three other Justices) in 

Lewberry vs. United States. a ease concerning the 

Newberry Senate contest, stated that primaries 

"are in no sense elections for an office, but 
merely methods by which party adherents Agree 
upon candidates whom they intend to offer and 
support for ultimate choice by all qualified 
elections, * * * the two things are radically 
different."

More^recent cases appear to have abandoned this 

general view, although none of then is concerned with 

any of the aspects of Senate contests.

Since 1913 the Senate has dealt, from time to time, 

with various^charges regarding primaries. In Chilton v. 

Sutherland allegations with regard to a West Virginia 

primary and the ensuing general election were made by the 

defeated candidate Chilton, The allegations with respect 

to the primary were investigated in connection with the 

investigation of the general election. In ford v, Newberry

LL/ 256 U.S. 232, 250 (1921).

22/▼». ilSXstLLL, 273 U.S. 536, 541 (1927); Hixon vs. Condon. 
2S6U.S. 73 (1932); Smith vs. Allwright. 321 U.S. 649 (1944), 
expressly overruling Gravoy vs. Townsend. 295 U.S. 45 (1935), 
See also United States v. Classic. 313 U.S. 299, 313-320 (1941), 
and Rice vs. Elmore. 165 F.(2d) 387 (C.C.A. 4th, 1947), Certiorari 
denied, 333 U.S. 875 (1948),

2L/ QBPPlllU.On yf 3,Pkt, .tz.as.kS, 1913-1940, Senate
Use. 147, 76 Congress, 3d Session, 44, (Cited hereafter as 
•Hays*.)

L2/ Hays, 99.
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the Senate conducted a recount of all the ballots cast 

In the Michigan general election and also investigated 

various aspects of the primary. As noted above, however, 

Justice McReynolds and three other Justices concluded that 

primaries were "in no sense elections for an office". In 
351/ 31/

foiir r. aizH.tM (*««««)  I Brookhart (lova),

and Johnson v. Scholl (Minnesota) various aspects of 

primaries were considered but only in connection with an 

investigation of the respective general elections. Thus it 

seems to have been the practice of the Senate to inquire into 

primaries only in connection with contests involving the 

general election.
JU/ JU/

In the Saith ease (Illinois) and the Vare

case (Pennsylvania), however, the Senate was concerned al­

most exclusively with primary matters, and it has been 

stated thatI

Hays, 200.

Hays, 216.

Hays, 256.

Hays, 289 (Decided in 1928).

Hays, 318 (Decided in 1929).
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■Ono of the Boot significant features of the 
work of this select Committee /i.o. the in- 
vestigating c omitte.fi/ and of the Senate*s  
action upon its reports in the Smith and Varo 
cases is the Senate*s  practical acceptance of 
that view that the primary is a part of the 
election.* 35/

But as the ease of ▼. Pflpkftmd (Alabama) 

clearly shevs the Senate did not decide in the Smith and 

Vara cases that it would regard all aspects of primaries 

as being within its cognisance and appropriate for decision. 

In this case Bankhead was the Democratic nominee who defeated 

Heflin in the general election by some 50,000 votes. Heflin 

contested the election on various grounds relating both to 

the Democratic primary and the general election, including 

particularly that he had

•been defrauded of the right to run in the regular 
Democratic primary held in the State of Alabama on 
the 12th day of August 1930 • * 2H/

Heflin*s  contention as to the illegality of the 

primary, in the words of the Committeei

.11/ Haynes, Ik, .SELL .ttl. frhf. (1938), V. 1,
p. 150, n. 2.

JHays, 470.

22/ Hays, 472.

omitte.fi/


out of the fact that a resolution of the 
State Deneoratio Coanitteo, calling the primary, 
fixed as one of the qualifications for candidates 
a test of party loyalty in the preceding election 
but did not fix this test for voters in that primary. 
• * * It is admitted that • • • the Cosnittoe had the 
power to fix the qualifications for candidates • • • 
but it is contended that these qualifications became 
automatically the qualifications for voters and that 
the attempt to fix qualifications for voters differing 

from those fixed for candidates was beyond the power 
of the Committee and resulting in invalidating the 
whole primary."

In considering Heflin’s contention the Committee

stated!

"It may bo well to direct attention at this point 
to the fact that whatever the powers of Congress, 
since the adoption of the seventeenth amendment, 
may be to regulate primaries in which nominations 
for the United States Senate are made, that there 
is no Congressional legislation attempting to exer­
cise this power at this time.

"Ho intention has been shown by any Federal legis­
lation, since the original corrupt practices act was 
declared invalid in the Newberry case, to exercise 
jurisdiction over etate primaries. XlM-Jj.fia.Uty, of 

primary awUon Ls
C.stc ™ i mA, Ajl JM. Jlfikt pX-felML AJAbaaa.fitatedtea. anL 
LMsr.gX. pyJaglPlM.. aX. Jay, as.. AiaAarafl 1a JbpXqAaX 
LLki.LLLLS." 22/

In this connection it will be recalled that

Stevenson failed to avail himself of the clear remedy which 

he had under Texas law to contest the nomination of

38/ Hays, 476. The minority views of the Subcommittee were 
approved by a majority of the full Committee and accepted 
by the Senate by a vote of 64 to 18.

39/ Hays, 478.



Johnson by the State Democratic Committee

In considering a related question in Heflin v.

Bankhead the Committee stated!

"It is to be noted that no effort of any character 
was made by the contestant after the nomination of 
Mr, Bankhead to prevent his name being certified 
by the party authorities as the party candidate 
for United States Senator, nor van there any effort 
made by hin to prevent the proper authorities of 
the State of Alabama from placing Mr. Bankhead's 
name on the ticket to bo voted in the general election 
as the Democratic candidate for United States Senator.*

As already noted Stevenson refused to avail himself

of the clear remedy under State lav which he was repeatedly 

challenged to do by Johnson. Instead ho sought to obtain

an injunction in Federal court, a procedure which well 

established and equally well known cases showed was doomed 

to inevitable failure.

We are of course unaware of the considerations

which led Stevenson, who is an experienced lawyer and who 

was represented by some of the most outstanding figures of

the Texas Bar, to follow this course. Two facta are, however, 

apparent. If he had filed a contest in a Texas state court
t

all of the ballot boxes throughout the state could have been 

impounded and a recount, now precluded, would then have been 

possible. Further, if Stevenson had been able to obtain an 

injunction in a Federal court and keep it in force for a 

very few days, the date for printing the ballets to bo used

4£/ Hays, 477.



In the general election would have passed and neither 

Johnson* b nano nor the naae of any other Democratic 

nominee would have appeared on the ballot, even though 

the injunction were subsequently dissolved. In fact, as 

wo have already soon, only a Paul Revere ride to the 

Supreme Court by Johnson prevented this from transpiring. 

The role of the Senate in connection with a 

primary is stated in Heflin v, Bankhead as follows r 

-tie have not deemed i$ a natter of sufficient im­
portance to present /the argument made by Hofliji/ 
for the reason that the action of ths electorate 
of Alabama in the general election eliminates from 
consideration the question of the legality of the 
primary.

"In ttur vvikivn tat s>£ kkv. prlwy It
gffWlftWBtjon of t.hq 

^tg^Kg. ItXffg * * *
thp. a.s.Upn„ p/. in lbs.
hAfi. : SXP5JIt. for the fraud 
and corruption of the successful candidate in the
election the Senate may go into the primary, as was 
done in Smith's case and Vare's case. Here the
alleged infirmity is in the action of the party 
committee, not in Bankhead,-

Thus while the Senate cannot be Judicially

restrained from examining into any and every aspect of the 

conduct of a primary election if It determines to do so, 

we believe the true rule governing its function in connection

Al/ In the general election Stevenson supported the Republican 
candidate in opposition to Johnson,



with primaries, consistent both with the constitutional 

source of its power and with its precedents of over 160

years, to be that it will investigate and take appropriate 

notion in connection with a primary election only when it is

.WL-AfialJUlUJA. WAJL L3LL^«4 Ly th,fl

XgagA, and ,.?9rrMPtAoa gapAUate.
The foregoing view is not only consistent with

the Senate's precedents, buttle also consistent with appli­

cable Judicial decisions. As pointed out by the Senate

in jtaxxu ▼. Pofrtaad

"In Johnson v. Voaland (10? Minn. 147) the court 
said i

"'The Contestee's name went on the official
ballot under order of the court and the sanction 
of the lav, and .thfl.AlLthfirLU.M Afl. Aftt AMP,part 
,Ug aaggpfl.tipn that, th,fl dlsfltlss May v? LvsLLaraaS 
E,.i- v-IL., ^4^^

sliL-l Lk.tz xs aui t th ?,r,s9,f act &L ujagfi. Ju:. .t-Maa 
Aa.tjrflgtfldmtf-j£,j:,.-?^J.flrAUflj> ju.A?flA..fr.‘uad» Jjl. 
juiaAaaii-nb- .tUng, ar rr^vy

"'Contests for nominations as party candidates 
for public office must be settled before the 
general election, and when not, those whose names 
go upon the official ballots as the regular nominees 
are entitled to all benefits therefrom whether they, 
perchance, could have been in contest proceedings 
ousted of the right or not. The question recently 
cane before the Supremo Court of Wisconsin, and was 
there determined in harmony with this view. (State 
v. Sunnoil, 110 K.W. 177, State v. Goff, 129 Win.
668, 109 K.W. 6J8, 9 L.R.A., M.S. 916 * • »).*

42/ It is, of course, likely that the formulation of the Senate's 
precedents wore influenced by the principles evolved by the 
courts in either resolving or refusing to take jurisdiction in 
election controversies, coming before them.

43/ Hays, 480.



"The basic principle upon vhioh the foregoing 
authorities are grounded, and which la patently 
and fundamentally sound, is that the will of the 
people must prevail and eannet do aet aside by 
reason of teohnioal objections relating to the way 
the candidates name got on the tioket * •

Having thus ascertained the rule to be applied we

now turn to its application to the ease before us.

»ftTOWM,

Stevenson has charged in substance that by illegal

and fraudulent means votes were east and counted for Johnson, 

and election returns changed, particularly in Duval, Jim Wells, 

Starr and Zapata Counties, thereby resulting in the nomination

of Johnson,

Johnson, for his part, has made similar charges

as to illegal and fraudulent votes oast and counted for

Stevenson, particularly in Brown, Dallas, Harris, Galveston,

Bastland, Wharton, Chambers and Clay Counties,
t »

Stevenson requested the Senate Subcommittee to im­

pound the ballots in the counties named by him. This was

done by the Subcommittee,

Johnson requested the Subcommittee to impound the

ballots throughout the entire State of Toxas so that a complete



<
•29*

LL/
recount might be had. The Subcommittee refused Johnson's 

request, however, and impounded only the boxes from a selected 

number of counties.

Thus at the present tine the Subcommittee has in

its possession the ballots oast in only a few of the 254 

counties in Texas, It is thus apparent that a complete 

recount is not now possible.

As previously noted, Stevenson failed to file a

contest in the Texas state courts, thus preventing impounding

of the boxes under state law.

In this connection it is noted that the Senate,

in Bankhead v. Heflin, quoted with^approval from various 

judicial decisions, as follows*

•In Shipley v. MeKune (12 Calif. 352, 362) the 
court said*

•'Indeed, as the returns are prime facie evi­
dence of the fact they impart, and as the re­
turned candidate • • * especially after being 
commissioned • • " is prime facie entitled to 
the office, the contestant must show that the 
election was not only conducted irregularly, 
M tMki.n cp.pj?.e,rhujmfi.q.. ■ArxwJdU'A.UML thg

..toa.. JX

LL./ As a matter of interest, and bearing on the question of the 
feasibility of impounding all the ballots and conducting e 
complete recount on a statewide basis in Texas, it is pointed 
out that in the case of Poddy v. Mayfield, a Texas case, the 
Senate Sergeant at Arms gathered all the ballots in Texas and 
they were recounted before a Senate Subcommittee, Hays, 200,

42/ Hays, 490.



"In ILLLLLLLLL Turner (55 Mlah. 27, IS M.W. 544) 
the Court said.

"'Ths principle, eg I understand to have been 
established by this Court, and also by the great 
weight of authority, 1s that O_aLeg.U-.fin. ij pot ,tg

rqolarHy.Jr<U.^.. jLp^oskJL'Z-c.^-.^..r.p.pjato» that 
the wills of electors, plainly expressed in the 
fora prescribed by law, oan not be defeated by the 
negligence, Mistake, or fraud of the officers 
appointed to register the result of an election,1

"In Wood ▼, Sykes (61 Miss. 647, 662), the Court

"'The cardinal rules controlling such oases are 
those, Mfrtxf. tto.sharia As Ir&uA .Ito 6bzAml1i 
Rltoya..u^..tto „t,<? ..stow to th fruu^i and

^..t-to. a£ t.to
aM .ttox ,i n.-taidih. aaA Ajl , ks. jamAj flv ft to

...AKEtoX. a£Jkftr.aL■ Y9tag., Until he has 
approved (sic) /proves/ both of these he can
never recover. ,VRtojaA..to. tott .mt i..Y cA a , aUfiXlAy

"ton to aXXAraalively etoxs ft toft .to wps
J-heroby flaRPftftfi * • •, £ut. Xlyaxg. J.4JL.AU 
jLp.Xs_xza.vQ. .ftto.t. ..»&?. pla*M{L.J?y  a. 
PX-JJJLiorJX;.r_.P/_.XPX;X. VQ-V.-JI. LULLL- X-XLL..^.9.1^..AXLX 
to. ha*  tons PL, hli. ..sa K.P Wl. to-LLL-A.LL.sL. ...PX.
aninal hia « • •?

"In order to set aside an election there aust be not 
only proof of irregularities and errors, but, in addi­
tion thereto, it must be shown that such irregularities 
or errors did affect the result • * *,  Unless it be 
affirmatively shown that they did affect the result, 
they are to be disregarded, and the result of the 
election stands,"

J.4JL.AU


Did the irregularities, assuming the*  to be true

as alleged, affect the result as declared by the Texas 
46/ 

officials pursuant to the requirements of Texas law?

It is now too late to determine this question because while 

Johnson charged Irregularities and fraud generally through­

out the State, the ballots were newer impounded and con­

sequently no recount is now feasible.

Finally, the Subcommittee has carefully examined 

all of the data before it and while it is not entirely 

clear that either candidate has been charged with personal 

fraud or corruption, the record has been examined from that 

point of view. In any ewent, no such evidence appears in 

the record. In no sense can it bo said that either candidate 

was personally associated with any irregularities or wrongful 

acts.

ggjgjmlgn. .4L.S.

Accordingly, our conclusion and recommendation is 

that Johnson was duly elected a Senator from the State of 

Toxas in the election of Sowember 4, 1948, and is entitled to 

his seat.

4H/ Xo charge has been made that there was any fraud or irregularity 
in the procedure followed by the State Executive Committee and 
the State Conwention in declaring that Johnson was duly the 
elected Democratic nominee. The charge by Stewonson is in sub­
stance that a fraud was practiced on said Committee and Conwen­
tion. The Committee and Conwention, as prewiously noted, heard 
all the charges and held otherwise.



3ff.67t__ Pal fftsalfti:
•If th*  nomination of any candidate for United 

States Senator be contested, the sane shall be conducted 
under th*  provision*  of the lav regulating contests 
before party election committees or th*  court*  for Stat*  
offi**ra«*



■ART. 3088. Stat*  law*  anolT

•Ivory lav regulating or in any mannpr governing 
eleotiona or the holding of primaries in this State 
shall he hold to apply to eaeh election or nomination 
of a oandidate for a United States Senator so long as 
they are not in conflict with tho Constitution of the 
United States or of any lav or statute enacted by the 
Congress of the United States regulating tho election 
of United States Senators or the provisions of this 
lav. The returns from any election hold for United States 
Senator shall he made, the result ascertained and declared, 
a certificate of election issued, as provided for the 
election of representatives in Congress, by this title.*



amm mo. 3

■UR? i 3,P2fl.«.. N^«u>L

"Sash party desiring to noninate a candidate 
for United States Senator shall, if such election is 
to be hold on the first Tuesday after the first 
Monday in November of any year, nominate or select 
such candidate at a general primary election to bo 
hold throughout the State on the fourth Saturday in 
July next preceding such election for United States 
Senator.*



aaftlMLt Nir. 4,

."Wx,.1021.. All WB1X
■At each primary election held la thia State for 

the nomination of a candidate for United States 
Senator*  each provision of the lavs of thia State which 
has for its object the protection of the ballot and the 
safeguarding of the public against fraudulent voting*  
illegal methods, undue influence*  corrupt practices*  and 
in fact each restriction of whatever kind or character 
as applied to any election hold in this State whether 
general*  special or primary shall bo hold to apply to a 
primary election hold for or when a candidate for United 
States Senator is to bo nominated when not in conflict 
with the provisions of this lav*  Vhon the lav with 
referonce to holding senatorial primaries is silent*  the 
election officers in securing supplies*  in conducting 
the election and in making returns and in canvassing the 
votes shall in every particular follow the methods 
provided by lav covering primary elections or general 
elections hold for the purpose of nominating or electing 
State*  district*  county*  and precinct officers* ■



IARX...3Q94*  prXwgy
-No person shall ba declared the nominee of 

any political party for United States Senator unless 
he has complied with every requirement of this lav 
and all lavs applicable thereto and has received a 
majority of all the votes east at said primary 
election for all the candidates for that party for 
United States Senator, If at the first primary 
election no candidate receives a majority of the vote 
polled by his party for all the candidates for United 
States Senator before said party, the State Executive 
Committee or State chairman thereof shall call a 
second primary election for the purpose of determin­
ing the choice of the party as between the two 
candidates receiving the largest number of votes at 
the first primary election. Said second primary 
shall bo held on the fourth Saturday in August, 
immediately after the first primary is held. At such 
second primary, only the two candidates in each party 
receiving the highest votes shall bo voted upon,”



Bwhlbli 18.- 6

■ABT. 3991. tMQMS., at

"At each primary hald far the nomination of a 
candidate for United State*  Senator, the eloction shall 
be conducted by the duly appointed and constituted 
election offloors of the several polling places and 
voting precincts throughout the State vho shall be paid 
as provided by lav for holding elections in other ease**  
Io person shall vote for any candidate for the 
nomination for United States Senator vho does act belong 
to the sane political party with which the voter 
•ffiliates and when any voter attempts to vote for any 
person as a candidate for the nomination for United 
States Senator, and is challenged he shall, before being 
permitted to vote, make an affidavit that he is a bona 
fide member of said party and if he voted in th*  
preceding general election held for the election of State 
officials, he voted for th*  nominees of the party whoso 
ticket he desires to vote. Upon making such affidavit 
he shall bo permitted to vote."



lARXx. 3LSL...QL8?) W*wv fl£.^am
"All the precinct primary elections of a party 

•hall be conducted by a presiding; judge, to be 
appointed by a chairman of the county executive 
committee of the party, with the acaietanee and ap­
proval of at least a majority of the members of the 
county executive committee. Such presiding judge 
shall select an associate judge and tvo clerks to 
assist in conducting the election- tvo supervisors 
may be chosen by any one-fourth of the party 
candidates, vho, with the judges and clerks, shall 
take the oath required of such officers in general 
elections. Tvo additional clerks may be appointed, 
but only vhon, in the opinion of the presiding 
judge, there will be more than one hundred votes polled 
at the primary election in the precinct,*



Exhibit No. S

•Every political party io thia state through its 
State Executive committoo shall have the power to 
prooeribe the qualification*  of ita ova member*  and 
shall ia ita own way determine who shall be qualified 
to vote or otherwise participate in such political 
party§ provided that no person shall over be denied 
the right to participate ia a primary in this State 
because of former political views or affiliations or 
because of membership or nen-memborship in organisa­
tions other than the political party.*



■"■Afil. 3X13* —(3X03.) rrlaary
"Subject to the approval of the committee, the 

County ChaIraan shall appoint a subcommittee of five 
(5) neuters to do known as the primary committee, of 
which he shall be ex-offielo chairman. This sub*  
committee shall meet on the fourth Monday in June and 
make up the official ballot for such general primary 
in such county, in accordance with the certificates 
of the State and District Chairman and the request 
filed with, the County Chairman, and place the names 
of the candidates for nomination for State, district, 
county and precinct offices thereon in the order 
determined by the county executive committee as 
herein provided* •



rABli, JU£x (3197-9). C9.anlx..g?.gt,uUxg. ftwaintw
"There shall be for each political party re­

quired by thia lav to hold primary elections for 
nomination of its candidates, a county executive 
oonnittee, to bo eoaposed of a county chairman, and 
one member from each election precinct in such countyI 
the committeeman from such election precinct shall bo 
chairman of his election precinct, and the said county 
chairman shall be elected on the general primary 
election day? the county chairman by the qualified 
voters of the whole county, and the precinct chairman 
by the qualified voters of their respective election 
precincts*  Said county and precinct chairman shall 
assume the duties of their respective offices on 
Saturday following the run-off primary immediately 
after the committee has declared the results of the 
run-off primary election*  Said county chairman shall 
be ex-officio a member of the executive committee of 
all districts of which his county is a part, and the 
district committee thus formed shall elect its own 
chairman*  Any vacancy in the office of chairman, 
county or precinct, or any member of such committee 
shall be filled by a Majority vote of said executive 
committee*  The list of election precinct chairmen 
and the county chairmen so elected, shall be certified 
by the county convention to the county clerk, along 
with the other nominees of said party*  If there are 
no requests filed for candidates for county and precinct 
chairman, a blank space shall be left on the ticket 
beneath the designation of such position*"



"The prodding judges of party primary elections 
la *11  of the election procinctv of this State shall, 
within seventy-two hour*  after the sieving of the poll*  
in *aid  party primary election, nah*  returns to the 
chairman of the County Executive Committee of their 
respective Counties of the ballot boxes containing the 
ballots voted, looked and sealed, tally sheets, poll 
lists, return sheets, ballot*  mutilated and defaced, 
and ballots not voted, for which said County Chairman 
shall account to the Executive Committee of the county. 
The County Chairman shall, within forty-eight hours 
after the votes have been canvassed by the County 
Executive Committee as provided in Article 3124, Revised 
Civil Statutes of 1925 a*  amended by Chapter 275, Act*  
of the Regular Session of the Forty-first Legislature, 
mail to the State Chairman of their respective parties, 
complete returns as to the results of said party 
primary elections a*  to the several State offices.•



Exhibit »». 12

■ART. 3121 (3122) R«turn» of .Illation

■Ismediately upon the completion of the counting 
of tho ballots, the precinct election Judges shall 
prepare and make out triplicate returns of the same 
shovingi (1) The total number of votes polled at such 
box) (2) The total number of votes east at such box for 
each candidate, and the total number of votes polled at 
such box for or against any proposition voted upon*  
Such returns shall be signed and certified as correct by 
the judges and clerks of the election precinct*  One 
copy of said returns shall be sealed up in an envelope 
and delivered by one of the precinct judges of election 
to tho chairman of the county executive committee within 
twenty-four hours after the ballots shall have boon 
counted) one copy of said returns shall be placed in one 
of the ballot boxes together with the ballots voted and 
shall bo locked and scaled therein) the remaining copy 
of said returns shall be retained by the presiding judge 
of election for a period of twelve months succeeding the 
date of election*  Tho chairman of the county executive 
committoo shall, upon receiving returns from each 
election precinct in the county, order the members of tho 
county executive committee to convene at tho county seat 
of the county on tho next succeeding day) provided, 
however, that if the returns of all precincts are not 
received by the county chairman before the first Friday 
succeeding the day of the primary election, the county 
executive committee shall moot on the first Saturday 
succeeding the day of tho primary election, and the 
returns in tho hands of the county chairman shall bo 
opened by tho executive committee In executive session 
and shall be canvassed by them*  The county attorney 
shall upon the relation of tho county chairman immediately 
institute mandamus proceedings in the proper court to 
compel the delinquent returning officers to make proper 
returns as required by lav, and it shall be the duty of 
the county chairman to notify the county attorney of the 
delinquency of the election officers immediately after 
the meeting of the county executive committee on the first 
Saturday next succeeding the day of the primary election* *



tahlb.it ;jg. 13

LMLLLLLL
"ART« 3125■,.£3123-251 CftftTMa ftt.XMMU

•At the meeting of th*  county executive committee, 
provided for in Article 3124, returns from the election 
precincts of the county shall bo canvassed by the 
eonnittoo*  Within the nooning of this Act, such canvass 
shall include an actual cheeking and comparison of the 
voting lists with th*  tally lists and return sheets, and 
a more tabulation of votes shown by the return sheets 
shall net be deemed a compliance with this provision. 
All discovered errors in the returns shall bo corrected 
before the results of the election are certified, and 
upon the sworn statement of any candidate filed with the 
committee before the actual printing of the official 
ballot, setting out alleged errors in the primary 
election returns as certified by the county executive 
committee, the said committee shall bo reconvened for the 
investigation and consideration of such alleged error ,(sic), 
which provision is hereby declared to be mandatory and 
may be enforced by writ of mandamus<, The said committee 
shall have the power to exclude any vote that is prime 
facie illegal, but any vote involving a question of lav, 
or mixed question of law and fact shall not bo determined 
by th*  committee. When th*  votes have been canvassed in 
accordance with the foregoing provisions and the result 
thereof declared by the committee, the chairman of the 
executive committee shall aake a list of the candidates 
for county and product offices who received th*  necessary 
vote to nominate and shall certify th*  sane and deliver it 
to the county clerk of the county. At the meeting of th*  
executive committee after the first primary, if a majority 
of the votes be required to nominate for county and 
precinct offices, and in any case no candidate received a 
majority of th*  votes, the county executive committee 
shall determine the two candidates who resolved the 
highest number of votes cast for all candidates for the 
particular office and order their names printed on the 
ballot for the second primary.•

tahlb.it


!LLI. 3127*  ■ (3126*7)  XatoilJLtfd .HftWawtt
•The chairman of the executive committee in each 

county shall, as soon as the vote in the primary 
election has been counted and canvassed, as provided in 
this chapter, prepare a tabulated statement of the votes 
cast in his county for each candidate for each nomination 
for a State, district, county or precinct office, and of 
that cast for county chairman, as shown by the canvass 
made by the county executive committee, and shall 
immediately mail such statement as to a state or district 
office, in a sealed envelope by registered letter, to the 
chairman of the state executive committee, who snail 
present the sane to the state executive committee, as 
herein provided. The state executive committee shall 
meet at the seat of government not later than the second 
Saturday following the day of the first primary election 
and shall canvass the returns for all state and district 
offices. In the event any candidate for a district 
office received in the first primary the nooossary vote 
to nominate, the state executive committee shall certify 
the name of such candidate to the county clerks of the 
proper district to be printed upon the official ballot 
for the general election as a candidate of the party for 
said office. In the event no candidate for a particular 
state or district office received the necessary vote to 
nominate at the first primary, ths state executive 
committee shall upon canvassing the returns, determine 
the two candidates who received the largest number of 
votes cast for all candidates for the particular state 
or district office and shall order that the names of 
those Candidatea be printed upon the official ballet for 
the second primary election.•



teMUi. SS....LL

(313?) LLLLL.LVA taUsSa. r.e.Uaai
■Ballot box*a  after being need in priaary 

elections, shall bo returned with the ballots oast as 
they were deposited therein by the election judges*  
locked and sealed, to the county clerk*  and unless 
there bo a contest for a nomination in which fraud or 
illegality is charged*  they shall bo unlocked and 
unsealed by the county clerk and their contents 
destroyed by the county clerk and the county judge 
without examination of any ballot*  at the expiration 
of sixty (60) days after such primary election. 
Provided, that the district judge*  upon his own 
notion or upon the request of the county or district 
attorney*  nay*  by an order entered on the minutes of 
the district Court*  defer the destruction of the 
contents of such ballot boxes for a period not exceeds 
ing twelve (12) months after such primary election,•



EihlM.t. 16

LLLLLWLL
"ART. 3130. (3131) Objections to nomlnatloni fori**.

Alc^on.-OX_<Ua tri cA.^ur .1 l„P.f oc e dup.g

"The District Court shall have original and 
exclusive jurisdiction of all contests for nominations 
growing out of primary elections. Any candidate 
desiring to contest the declared result of any primary 
election in which he was a candidate, shall file his 
suit in the District Court within ten (10) days from 
the date of declaring the result by the executive 
committee, and process shall be served upon the opposite 
party as in other civil suits, except that the return 
day thereof shall be fixed by the District Judge. How­
ever, upon the filing of any such suit, the contestant 
shall forthwith deliver, or cause to be delivered, a 
true copy of bls petition or complaint to the opposite 
party. The filing of the suit shall be Immediately 
called to the attention of the District Judge by the 
Clerk of said Court. If the District Court be then in 
session, the Judge thereof shall sot the said contest 
for trial at a date not more than ten (10) days from the 
date of the filing of said contest. If the District 

Court be not in session at said time, the Judge thereof 
shall order a special term of said Court to bo convened 
not later than ten (10) days from the filing of such 
contest for the hearing of same, and in either ease, the 
said contest shall have precedence over all other matters. 
The contestee shall file his answer within five (5) days 
from the filing of such suit, but cither party, or both, 
shall have the right to amend before announcing ready for 
trial and set up additional causes of action or matters 
of defense, as the ease may be. Any further changes in 
the pleadings shall be within the sound discretion of the 
Court. In the trial of such cause, the trial Judge shall 
have wide discretion as to natters of pleading, procedure 
and admissibility of evidence, the purpose of this 
article being to subserve the ends of justice, rather than 
strict compliance with technical rules of pleading, 
procedure, and evidence. The District Court shall have 
the exclusive power to determine the regularity of the 
election in the county or any precinct, and the legality 
or illegality of any ballot involving a question of lav, 
or mixed question of law and fact. When the issues 
involved in such contest have been adjudicated, the Dis­
trict Court shall cause its decision to bo certified to 
the county clerk of the county.*



temit ns. 12

■AST., aiftlg f.mT«a.Uga
•At the ■••ting of the State Sxooutive Committee 

held on the •••ond Monday in June preceding each 
general primary election, the eaid Committee shall 
decide upon and publish the place where the State 
convention of the party shall de hold on the first 
Tuesday after the third Monday after the fourth 
Saturday in August, A.v. 1928."



mm k?v. LS

3D7i,..QMU suia. fgBillttV. twn»
"On the third Monday after the fourth Saturday 

in July 1922, and every two years thereafter the State 
executive committee shall meet at a place selected at 
the neeting held on the second Monday in Juno preced­
ing, and shall open and canvass the returns of the 
primary elections hold on the fourth Saturday in July 
as to candidates for State offices, as certified by 
various county chairmen, and shall prepare a tabulated 
statement shoving the number of votes received by each 
such candidate in each county, which statement shall be 
approved by the State committee and certified by its 
chairman, If such returns show that for any State 
office no candidate received a majority of all the votes 
east for all candidates for such office, such committee 
shall prepare a list of the tvo candidates receiving the 
highest vote for each office for which no candidate 
received a majority of votes east at such primary for 
such office and shall certify same to the county chair­
men of the several counties to bo placed upon the 
official ballot as candidates for office at the second 
primary election to be hold on the fourth Saturday in 
August thereafter. On the third Monday after the fourth 
Saturday in August 192S, and every tvo years thereafter, 
the State executive committee shall meet at the place 
selected for the meeting of the State convention and 
shall open and eonvass (sic) the returns of the second 
primary election held to nominate candidates for State 
offices as certified by the various county chairman (sic) 
to the State chairman, and shall prepare a tabulated 
statement showing the number of votes received by each 
such candidate in each county, which statement shall be 
approved by the State committee and certified by its 
chairman. At this meeting the State committee shall 
also prepare a complete list of the delegates elected to 
the State conventions from each county, as certified to 
the State chairman by each county chairman. The State 
chairman shall present said tabulated statement and said 
list of delegates to the chairman of the State convention 
immediately after its temporary organisation on the 
following day, for its approval or disapproval,■



Exhibit Ha. 19

URUJU36*  (ILL?) JHh fiwtTtnfelan mnii
"The Stat*  convention shall canvass ths vote 

oast in the entire State for eash candidate for sash 
State office as shovn by ths statemsnt thereof 
presented to it by the State committee, and shall 
declare the candidates for each State office who has 
received a majority of votes oast for all Candidatoo 
for sueh office in the first primary election, if any 
candidate receives a majority of all the votes cast 
for all the candidates for sueh office at void 
primary election, and if no candidate received ouch 
majority, then it shall declare the candidate who 
received a majority of all votes east for sueh office 
at the second primary election, the nominee of the 
party for such office, and the chairman and the 
secretary of the State convention shall forthwith 
certify all such nominations to the Secretary of 
State."



Inhibit ilo. 20

"W.-WS.. .014PJ .fiUU. t9.BvwU.9n
"All party Stats Mnmtloai to announce a 

platform of principles and announce nominations for 
Governor and State offices shall, except as otherwise 
provided, meet at such places as nay de determined by 
the parties respectively on the Tuesday after the 
second Monday after the fourth Saturday in August, 
1936, and every two years thereafter, and they shall 
remain in session from day to day until all nomina­
tions are announced and the work of the convention 
le finished. Said convention shall elect a chairman 
and a vice-chairman of the executive committee, one 
of whoa shall be a nan and the other a woman, and 
sixty-two members thereof, two from each senatorial 
district of the State, one of when shall be a woman 
and the other a mam, the members of said committee to 
be those who shall be recommended by the delegates 
representing the counties composing the senatorial 
districts respectively, each county voting Its conven­
tion strength, each of whom shall hold said office 
until his successor is elected| and, in case of a 
vacancy, majority of the members of said committee 
shall fill the sane by electing sone eligible person 
thereto, but such person shall be of the sane sex as 
vacating member."



"Any executive committee or counitteenan or 
primary officer, or other person herein charged with 
any duty relative to the holding of the primary 
election, or the canvassing, determination or declara­
tion of the result thereof, may bo compelled by 
mandamns to perform the same in accordance with the 
provisions of this title."
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"LLI..2LLL. 0U7) ftaW*  gf PriMTT
"Except for a place on par<7 tickets for public 

elective offices, all contests within a political 
party shall de dealled by the State, District, or 
County Executive Coamlttae, as the nature of the 
office may require, each sued Committee to retain all 
sueh powers and authority now conferred by law. *



Nv. 83

"ARTj 3149*  (3149)—teatwt ysL»L« lit QU Ur 9 QP&Hlttffft
"The complaining candidate, if he desires to file 

a contest with the executive committee, shall, within 
five (5) days after the result has been declared by the 
committee or convention, cause a notice to be served on 
the chairman or come member of the executive committee, 
in which he shall state specifically the ground of his 
contest) and said hearing shall be sot at a date not 
exceeding ton (10) days from the filing of said contest) 
and he shall also serve or cause to be served on the 
opposing candidate a copy of such notice, at least five 
(S) days prior to the date sot for hearing by the 
committee) provided, however, that such notice may be 
served upon the agent or attorney of such opposing can­
didate, or nay be served by leaving the same with sone 
person over the age of sixteen (16) years at the usual 
place of residence or business of such opposing Candidate, 
or his last address*  If special charges of fraud or 
illegality in the conduct of the election, or in the 
manner of holding the convention, or in the manner of 
making nominations, are made, and not otherwise, the 
chairman, or, in case he fails or refuses, any member of 
the committee, shall within twenty (20) days after the 
primary election, or the convention, convene the executive 
committee, who shall then examine the charges, hoar 
evidence and deeido in favor of the party who in their 
opinion was nominated in the primary election, or in the 
convention) provided, that, before any advantage can be 
taken of the disregard or violation of any directory 
provision of the law, it must appear that, but for such 
disregard er violation, the result would have been 
different* *
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2*ABT.  _ 3146,___(3149)__ LVM.Lf _LL»ZrJ»L. ffgtgS.JThiTt
fjftWA-fiT- A-U egftlAtX., &har.fie<a.

"In addition to th*  powers and authority granted 
to the District Courts by Artlole 3130, as amended by 
this Act, where fraud or Illegality is charged, if such 
charges of fraud or illegality be supported by some 
evidence, or by affidavit of reputable persons, and the 
ends of Justice seem to require it, the Court shall have 
authority to unseal and reopen the ballot boxes to 
determine controverted issues, and the Court may recount, 
or under its direction cause to be recounted, the ballots 
east in any or all precincts of the county to determine 
the true result of such election. In all such oases In 
which a reopening of ballot boxes Is ordered, the Court 
shall exercise all due diligence to preserve the secrecy 
of the ballots, and upon completion of such recount, the 
said ballot boxes with their original contents shall be 
resealed and redelivered to the county clerk,"



agrfMMtfWT
■ART. ^150. (3151-;?) District court ccrLi£x

■When the District Court shall have decided the 
contest, unless notice of appeal to the Court of Civil 
Appeals de given and an appeal bond filed within five 
(S) days, the said Court shall certify its findings to 
the officers charged with the duty of providing the 
official ballot for the ensuing election for observance 
in the preparation of the ballot for that particular 
party. The trial Court shall further fix a tine within 
which the record in the trial Court shall be filed in 
the appellate Court, and make all such other orders in 
the cause as in his discretion nay bo necessary and 
expedient in order to expedite such appeal.*



MKMiMMI

"AfiTt __ D154-J7.)__ fly fllataftgt cwt
•In State, district, county, precinct, or 

municipal offices, the certificate of nomination issued 
by the president or chairman of the nominating conven­
tion or chairman of the county executive committee shall 
bo subJeot to review, upon allegations of fraud or 
illegality, by the District Court of the county in which 
the eontestee resides, or the Judge of said Court in 
vacation, or in any county in which eontestee was candi­
date for office- provided, that such allegations are 
filed in said Court within ten (10) days after the 
issuance of said certificate- and when said allegations 
are so filed, or the appeal from the decision of the 
executive committee is perfected, the Judge of the 
District Court shall set same down for hearing, either 
in term time or vacation, at the earliest practicable 
tine, not to exceed ton (10) days- and a copy of said 
grounds of contest, together with the notice of the date 
set for hearing shall be prepared and issued by the 
District Clerk and be served upon the eontestee five (5) 
days before the hearing by said Court or Judge, and the 
parties to said contest shall have the right to summon 
witnesses| provided, however, that service upon the 
eontestee of a copy of said grounds of said contest, 
together with the notice of the date set for hearing, may 
be had by service upon the agent or attorney of such 
person, or by leaving the same with some person over the 
age of sixteen (16) years at the usual place of residence 
or business of the eontestee, or his last address. The 
said Court or Judge shall determine said contest at the 
earliest time practicable. A certified copy of the judg­
ment of said Court or Judge shall be transmitted by the 
clerk thereof to the officers charged with the duty of 
providing the official ballot, and the name of the candi­
date in whose favor said judgment shall be rendered shall 
be printed in the official ballot for the general 
election.

•For good cause shown, supported by affidavit of 
either party, the trial of said contest nay be postponed 
one tine for not exceeding five (S) days."
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LLLLLLLLL
JM&u W.,, ■Ajpj?leri..Xr.gA.l^Air,^. jaw *

"In all contests for party nominations filed in 
the District Courts under authority of this Act, 
either party thereto nay appeal to the Court of Civil 
Appeals for that particular Supreme Judicial district, 
which appeal shall be advanced upon the docket of said 
Court and shall have precedence over all other eases*  
Provided, that no appeal in such oases shall be 
dismissed as moot sorely because of possible interfer­
ence with the printing of the official ballot, unions 
the appellant has been guilty of nogligenee in 
perfecting and prosecuting such appeal, (but such 
appellate Court shall retain jurisdiction of such 
appeal) and expeditiously dispose of sane."



KPORT CONCERNING PROTESTS Cf TEXAS*  

PRIUAHI ELECTION OF 1^3

Honorable Lyndon L. Johnson was sleeted United States 

Senator fro® Texas in the General Election of 19U8, and on presenting 

his certificate of election at the convening of the 81st Congress, 

took the oath of office and assumed his seat in the United States 

Senate for a full six year term, fie received 007,266 votes to 

)87,258 votes for his opponent in the General Election, a majority 

of core than two to one. No contest of such election las been 

presented and no question has been raised with respect to the conduct 

and regularity of the election.

The only natter before the Counittee concerning Senator 

Johnson relates to the Second Primary election of the Democratic 

Harty held in Texas on August 28, 15*1*8,  in which Johnson defeated 

his opponent, former Governor Coke Stevenson, by a narrow margin. 

Stevenson charged irregularities in counting and returning votes In 

five counties of South Texas, claiming that, as a result thereof, he 

was wrongfully deprived of several hundred votes. Johnson claimed 

that he was wrongfully deprived of several thousand votes as the 

result of irregularities in a large number of other counties. The 

Committee fully investigated the charges ads by Stevenson and im­

pounded the ballots in the five counties named by him, with the
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exception of one county where they had been destroyed. No investi­

gation was made by the Comlttee of the charges presented by Johnson, 

and hie request that all ballots, particularly those in a number of 

named counties, be impounded, was not complied with.

The laws of Texas governing party primary elections provide 

that the several County Executive Committees of the political party 

shall meet at etated times, shall canvass the returns as made by the 

election officials of the several voting precincts of the county, and 

certify the returns to the State Executive Committee of the party; 

that the State Executive Committee shall meet at a stated time, shall 

canvass the returns as certified by the County Executive Committees, 

and shall certify the result to the State Convention of the party for 

its approval or disapproval. Stevenson appeared before the State 

Executive Committee and presented his charges. The Cosmittee heard 

all the charges, and pursuant to its statutory function and duty 

certified to the State Convention that Johnson had received a majority 

of the votes in the Primary Election. The State Convention of the 

Democratic Party convened on the day following the meeting of the 

Executive Committee, received its report, and referred it to the 

convention’s Comittee on i’arty Nominations. The Convention adopted

Xj No particular significance is to be given to the destruction of 
the ballots (done by a long-employed court house Janitor), as such 
occurred in other counties and was for the purpose of making the 
ballot boxes available for the ensuing General Election, and was 
not an unusual occurrence.
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the report of that committee, and declared Johnson to be the nominee 

of the Democratic Party of Texas as Its candidate for the office of 

United States Senator from Texas. The party officers certified his 

name, as such nominee, to the Secretary of State of the State of Texas, 

for inclusion on the official ballot to be voted in the ensuing 

General election, all in accordance with state law.

The laws of Texas further provide that the results of a 

party primary election nay be contested by the losing candidate by 

suit in a district Court, which, in Texas, is a court of general 

jurisdiction. In the case of a contest of a statewide race, the 

venue of the contest is fixed in any of the three District Courts 

of Travis County, the seat of the State Capitol. In such a suit the 

court has authority to impound and open ballot boxes, make a re­

canvass, reject all illegal votes, and ascertain and declare the 

result. Stevenson did not pursue the remedy plainly provided by 

State law and frequently resorted to in other instances. Instead, 

he selected a United States District Court in Fort Worth, Texas, in 

which to file a suit in equity seeking to enjoin the election offi­

cials of the State from placing Johnson's name on the official ballot 

to be voted in the General Election. Both the Court of Appeals of 

the Fifth Circuit and the Supreme Court held that the District Court 

was without jurisdiction, and by direction of the Court of Appeals



2/
the suit was dismissed*

Having presented his contest and having obtained an 

adverse decision from the State Executive Conalttee and the State 

Convention of his party, and having declined to present his case 

to a court of competent jurisdiction, Stevenson then submitted his 

case to the electorate by appeals to ths voters to vote in the General 

Election for Johnson's opponent, the nominee of the opposition party. 

Having again lost, he now asks the Senate to conduct an investigation 

of the party primary election in Texas to the Halted extent of the 

conduct of the election in the five South Texas Counties.

If it be assumed, contrary to precedent, that the Senate 

should properly inquire into the results of a nominating primary 

election conducted by a political rarty, and should set aside 

decisions of duly constituted party officials as authorised by 

State law, it must be obvious that Stevenson himself has frustrated 

the proper conduct of such an inquiry in the instant case. If

2/ The Presiding Judge of one of the District Courts of Travis County 
had been appointed to the Bench by Stevenson when Governor. Both 
Stevenson and Johnson resided in the Western District of Texas. 
The V. L. District Judge of that district was available, as was 
a Judge of the Northern District and two of the Southern District, 
and all more easily accessible than the one from whom the injunction 
was obtained. The latter, according to press reports, signed the 
temporary restraining order during the early morning hours, on 
his fam near the Louisiana border. These facts are not mentioned 
for the purpose of indicating a pre-conceived opinion of the Judge, 
but to indicate the evaluation of the merits of the case by Stevenson 
and his attorneys, all of whom were able lawyers and prominent 
members of the State Bar.



  

Illegal votes were cast and Inproper returns node in the Primary 

Election in Texas, in order to determine whether such had the effect 

of changing the result of the race between Johnson and Stevenson it 

would be necessary to eliminate all illegal votes and all votes 

improperly counted and returned for each candidate. It would be 

necessary, among other things, to go into the ballots and returns 

in those counties where Johnson claimed illegalities and Irregularities 
y 

resulting in added votes for Stevenson. Therefore, in order to 

arrive at a correct determination of the results of the election, 

it would be necessary to have a full re-count of all the ballots 

and a check of all returns. This might have been accomplished if 

the Conaittee had impounded all ballot boxes and returns, as requested 

by Johnson or by Court order if Stevenson had filed a contest in 

a district court of fravis County, as provided by State law.' Johnson 

being the winning candidate could not invoke the jurisdiction and 

powers of the Court for the purpose of effecting a recount or impounding 

of the ballots. Practically all of the ballots in all the 25h 

counties of Texas, have now been destroyed pursuant to the provisions 

of State law.

2/ Johnson claimed that a contest in a local race in one county resulted 
in a court decree establishing that some  illegal votes were 
cast and counted in that county, of which Stevenson obtained a majority 
of _______ of such illegal votes. In another county, in which 
Stevenson received a majority of two to one, a Grand Jury investi­
gation disclosed that there were some 2000 illegal votes, cast in 
the names of prostitutes who had been run out of the county and in 
the names of deceased persons taken from tombstones. It was also 
charged that illegalities and irregularities in many other counties 
resulted in giving Stevenson several thousand more votes than were 
legally cast for him.



In justice to all parties, it should be stated that the 

charges {resented by Stevenson wore fully investigated by agents of 

this committee. They secured written statements from the witnesses 

to whom they were referred by Stevenson's attorneys. Much of the 

data secured was either violently partisan in character, rumor, 

speculation or pure hearsay. The charges lavs been investigated 

by Grand Juries in the three counties principally complained about 

by Stevenson. If the charges ware true it would follow that the 

criminal laws were violated and indictments would have been returned. 

No indictments were returned by any of the Grand Juries. On the 

contrary, their reports showed, in substance, that the election In 

those counties was conducted legally, fairly and impartially and 

that the election officials were diligent in the performance of 

their duties. The charges, if true, would also have Indicated a 

violation of Federal law. The Department of Justice, through the 

FBI, has investigated the charges. Had evidence existed to establish 

the truth of the charges It would have been presented to a Federal 

Grand Jury, and, if sufficient, indictments would have been returned. 

Therefore, on the basis of the above, as well aa on the basis of a 

consideration of the data before it, this Connittoo concludes that 

there has been a failure to make out a prime fade case of fraud 

or other illegality, and that further investigation is not warranted. 

But even if wo were warranted in holding that the charges brought



by Stevenson deserve further investigation, such would be fruitless 

unless we could ascertain whether and to what extent Stevenson himself 

was the beneficiary of fraud and irregularity, and what the result would 

have been if all votes illegally or irregularly cast and returned for 

each candidate were eliminated.

That further proceedings are not justified is conclusively 

established by Senate precedent. In the very recent case of Heflin 

vs. Bankhead involving alleged Irregularities and illegalities in 

the conduct of a party primary, the following principles were affirmedi 

"Ke have not deemed it a matter of sufficient importance 
to present (the argument made by Heflin) for the reason 
that the action of the electorate of Alabama in the general 
election eliminates from consideration the question of 
the legality of the primary.

"In our opinion the legality of the primary is not 
a prop»T matter for the consideration of the - mate cl 
the United States, it it were * * * the action oflhe 
people in the general election has foreclosed considera­
tion o/ii. For"H fraud and corruption ot the success­
ful candidate in the election the Senate may go into the 
primary, as was done in Smith's case and Vara's case. 
Here the alleged infirmity is in the action of the party 
committee, not in Bankhead."

\J See report of Heflin vs. Bankhead. (Hays U81). It has been asserted 
on good authority, and strenuously argued, that the Senate is authorised 
to determine the only Constitutional qualifications of its members 
(l.o. age, citizenship and residence) and that the electorate de­
termines their mental, moral and other qualifications. See barren, 
"The Makin, of the Constitution"z The Federalist (Hamilton) LX: 

■n thio theory‘wc . cnatr has'inquired into the actual election
only, and refused to Inquire into party nomination, whether by 
Primary Election or otherwise. See The Case of Stephenson, Senate 
Doc. 10)6, 62nd Congressj Newberry vs. United States, Ao V. S. 2)2. 
In cases where it did make inquiries into the conduct of party nomi­
nations, such as the Lmith and Vare cases, it did so only for the * 
purpose of determining whether the elected candidate was himself 
guilty of fraud or corruption in obtaining party nomination. This 
position is strongly reaffirmed in the more recent case of Heflin 
vs. Rankhead (Have. 1:70).



That precedent is particularly controlling here*  Th*  

electorate of Texas in the General Election overwhelmingly "elimi­

nate (d) from consideration the question of the legality of the 
5/

Primary." There is no evidence that Johnson had any connection 

with or knowledge of any irregularities in the Primary Election, 

Nor do any of the protests on file with th*  Conmittee contain any 

factual allegations tending to connect him In any manner with the 

conduct of the Primary Election.

It is reooeaended that the protests be dismissed and that 

no further proceedings be taken in respect thereof.

Z/ Johnson received the largest majority of any of th*  thirty-two 
.Senators who took their seats at the convening of the 81st Congress. 
This vote was given him by the electorate of Texas, notwithstanding 
that hl*  opponent in the Primary had made an issue of the charges 
now before the Committee and had endorsed Johnson’s opponent In 
the General Election, the nominee of the opposition party.
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(a) While there is no compilation concerning Senate precedents, 

comparable to Hinds1 and Canon's Precedents, the material concerning con­

tested Senate elections has been assembled (though not very well indexed). 

Complete collections of all (about 130) contested Senate election oases 

from 1789 through 1940 (end of the 76th Congress) are available. They 

are the following compilations»

(1) Clarks and Hall, Casos of Contested Elections in Congress 

(1834), covering the period front 1789 to 1834.

(2) Bartlett, Cases of Contested Elections in Congress (1865), 

covering the period from 1834 through 1865, 38th Cong., 2d. Bess., House 

Miso. Doc. No. 57.

(3) George 8. Taft, Compilation of Senate Election Cases (1885), 

49th Cong., 1st Bess., Sen. Misc. Doc. No. 47.

(4) Furber, Compilation of Senate Election Cases (1893), 52nd 

Cong., 2d Sees., Sen. Miso. Doe. No. 67.

(5) Buck, Compilation of Senate Election Cases (1903), 58th 

Cong., Spec. Less., Sen. Doc. Ko. 11.

(6) Webb and Pierce, Compilation of Senate Election Cases (1913), 

62nd Cong,, 3d Sees., Sen. Doc. No. 1036 (hereinafter quoted as ”WPn).

(7) Hays, Compilation of Senate Election Cases from 1913 to 1940 

(1940), 76th Cong., 3d Sess., Sen, Doc. No. 147 (hereinafter quoted as "H”)

1



(1) and (2) contain election oases of both Houses, while (I) 

through (7) deal exclusively with Senate cases.

(3), (4), (5) end (6) are strictly- cumulative, each of then 

contains all oases passed upon up to the tine of the publication. (1),

(2) and (7) are not cumulative.

(3) through (6) are not only cumulative, but also identical with 

each other as to oases reported in two or more of then, obviously, the 
a 

sane plates were used for such cases. Their reports are, however, not 

identical with those in (1) and (2) with regard to oases reported in (1) 

and (2).

None of the reports is complete. There is, in general, a short 

headnote or kind of syllabus, followed by (sometimes quite comprehensive) 

excerpts from the material. This material consists mainly of Senate Reports, 

of proceedings and debates as recorded in the Congressional Globe or Congres­

sional Record, and, in a very few oases, of printed hearings. (It would seem 

that there are many unprinted hearings available in the Senate Library, see 

e.g., reference in Blackball, infra, 234, n, 92.)

Ko compilation has yet been published concerning contested election 

cases since 1941 (apparently 2 (Including the Langer) eases in the 77th, one 

case in the 78th, and 4 cases in the 80th Congress, anong then the Bilbo case 

and Harkey vs. Conor).

Consequently, (I), (4), and (S) may be completely disregarded.

The main source for research as to eases between 1789 and 1940 are (6) and

(7).  As to cases between 1789 and 1865, it might bo advisable to check with 

(1) or (2) in important instances. But none of the eases prior to 1865 is



important for the purposes of this memorandum. Where the details in (6) and 

(7) do not suffice, resort must bo taken to the Congressional Record, eto., 

for the sake of convenience, references in this memorandum have been made 

exclusively to WP or H wherever this is sufficient. Research as to cases 

since 1941 must be undertaken individually.

(b) Discussions of contested Senate elections by legal writers have been 

extremely rare. There may be altogether 25 of thorn. Most of them are highly 

partisan. A considerable portion of them dealt with one or the other aspect 

of the sensational Newberry, (frank I..) Sm^th. and fare cases. The only 

valuable objective contributions to our problems seem to bet 1 Haynes, 

The Senate of the United States (1938), 119-199 (hereinafter quoted as 

*Haynes*)>  and Note, Senate Blackball, 29 Geo. L, J. 215 (1940), by frank 

R. Hays, the compiler of H, which article is based mainly on the headnotes 

in H. (hereinafter quoted as "Blackball*).  Of some usefulness among the 

partisan publications aret Book, The Vanishing Rights of the States, (1926)) 

Bock was counsel for and a protegee of Vara) see also Blackball 226, n. 58) 

Mensem, The Ri#ht of the Senate to Exclude a Senator-Elect, 4 Notre Dame 

Lawyer 3 {1938)) McGuire, The Right of the Senate to Exclude and Expel a 

Senator, 15 Geo. L. J, 382 (1927), both articles also in favor of Smith and 

Tare) Ervin, Henry ford vs. Truman H. Newberry) a Study in American Politics, 

Legislation and Justice (1935), a belated, voluminous defense for Newberry) 

Note, The Rights of Congress to Exclude its Members, 33 Ta. L. R. 322 (1947), 

prompted by the Bilbo case and in Bilbo1a favor. While all these publica­

tions wore strictly in favor of the Senator whose election was contested, 

Wickersham, The Right of the Senate to Determine the Qualifications of its 

Members (1927), 70th Cong., 1st Seas., Sen. Doc. No. 4, is an attack against



jock's booklet, and against Fare

II.

Constitutional History.

There seems to be nothing in the history of the initial words of 

Art. 1, sec. 5, ol. 1 of the Constitution (hereinafter quoted as -1/5/1") 

that oould shed light on our problem. The exact words of this prowlsion 

"Each House shall be the Judge of the Elections, Returns and 
Qualifications of Its own Members, • «

(art. 6, sec. 4 of the then draft) wore agreed upon in the Federal Convention 

without debate on August 10, 1787. Madison, Debates in the Federal Convention 

of 1787 (Int. Ed. 1920) 378. This fact In connection with other action of the 

Federal Convention, refusing to establish qualifications for its members (other 

than those In art. 1, sec. 3, cl. 3 of the Constitution) or to give Congress 

power to establish qualifications, has boon used as the basis for the follow­

ing statement by Warren, The Making of the Constitution (1928) 421:

"Such action would seen to make It clear that the Convention 
did not intend to grant to a single branch of Congress, either 
to the House or to the Senate, the right to establish any 
qualifications for Its members, other than those qualifications 
established by the Constitution itself, vis., age, citlsen- 
ship and residence."

See also 33 Fa. 1. R. 328-329. Two further reasons have been adduced for this 

conclusion:

(1) The Convention acted in this respect In concurrence 

with Madison*s  views as to abuses of regulations of qualifi­

cations in the British Parliament, referring to the famous 

election case of John Wilkes, Warren 420-421) Book 29-41, 45) 

33 Fa. L. R. 324-326. Contra: Wickersham 8-17.



(2) The wording of 1/5/1 did not originate with the federal 

Convention*  It had a long history in state constitutions, being 

traceable to Willies Tenn's Charter to Bnnaylvanla of 1701*  Thus, 

state constitutions contained numerous qualifications of nenbers 

of the legislature (resident, age, religion, property, etc*)  and 

it was with reference to such qualifications that the legislatures 

wore authorised to judge their aenbers*  Thus, the Federal Conven­

tion accepted a provision the weaning and scope of which was well- 

known*  Warren 423-424*

In support of the theory of a restrictive construction 

of 1/5/1 reference has also been nado to a few passages in The Federal­

ist, primarily to one in No*  LX (by Hamilton)i

authority /of the national govern ienj^ would be 
expressly restricted to the regulation of the times, 
the LlLLLL, MMW elections. The qualifica­
tions of the persons who may choose, or be chosen, as 
has been remarked upon another occasion, are defined 
and fixed in the constitution, and are unalterable by 
the legislature* w

However, the relevancy of this excerpt, taken from a chapter dealing rather 

with what is now article 1, section 4, clause 1 of the Constitution may well 

be doubted*  Even weaker are references to a few more items of historloo- 

legal material, appearing frequently in Senate debates and mentioned by Momsem, 

4-5, S, 10, whose legal reasoning is rather poor*

It nay be noted that, as far as our problem is concerned, 

Jefferson's Manual of Parliamentary Practice contains no clue*  Its Section IV 

contains merely the text of 1/5/1*

-5-



HI

IhJLjcfilEU*

Even if the above outlined argument a a to the Halted meaning of 

1/5/1 should be correct, and prohibit the exclusion of a Senator In a parti*  

oular ease, he would have no rawed/ In the courts If he la excluded nonethe­

less, There la not a single ease In which the courts tried to Interfere with 

the exoroise of the Congressional power under 1/5/1*  State courts have 

expressly refused It*  Election of United States Senator. 12 Fla*  686, 688- 

689 (1869) J FlPrll*  LLLXLLLL, 28 Fla. 441, 479-480 (1891) j

MlUftT*  79 V. Fa. 796, 808 (1917). £bkex United States 

ox rel. Cunningham. 279 U.S. 597 (1929), stated expressly (at 613) that the 

Senate, though being a legislative body, has a Judicial power under 1/5/1*  

The Barry case dealt only with an incident of the Fare case, by holding 

that the Senate could force a reluctant witness to appear before it. The 

dictum (at 620) that!

•If judicial interference can be successfully invoked, it can 
only bo upon a clear showing of such arbitrary and Improvi­
dent use of the power as will constitute a denial of duo pro­
cess of law*

refers obviously to the procedural question Involved In the case, and not 

to the Senate contest itself, and Is, therefore, no basis for the argument 

that the Supreme Court might possibly interfere with Senate action In an 

election contest*  And, for all practical purposes, no authority needs to 

be cited for the statement that the Supremo Court of 1949 will be even much 

more reluctant to undo Congressional action than the Supreme Court of 1929*  

Tho opinion of the court (announced only by three JustIces, though) in



Colagrove vs. Green. 328 U.S, 549, 553 (1946), refusing to Interfere with the 

system of congressional districts within the State of Illinois, assumed that 

the power (of the House of Representatives) under 1/5/1 has a broad scope. 

The opinion saidt 

"Nothing is clearer than that this controversy concerns natters 
that bring courts into immediate and active relations with party 
contests, from the determination of such issues this Court has 
traditionally held aloof,"

There can bo no doubt either that the power of the Senate under 

1/5/1 would not be impaired, by a court, because of the fact that a contest 

concerns exclusively a primary. The Supreme Court would not consider a 

controversy justioeable for this reason. It is true that the opinion of 

Justice McReynolds (speaking in this respect for himself and three other 

Justices) in Newberry vs. United States. 256 U.S. 232, 250 (1921), a case 

concerning the Newberry Senate contest, stated that primaries

"are in no sense elections for an office, but merely methods 
by which party adherents agree upon candidates whom they 
intend to offer and support for ultimate choice by all 
qualified electors. • • • the two things are radically 
different."

This view has certainly been abandoned In subsequent cases. Nixon vs. Herndon 

273 U.S. 536, 541 (1927), Hixon vs. Condon. 286 U.S. 73 (1932), Smith vs.

All321 U.S. 649 (1944), expressly overruling LLLUL vs. ILLLLLZL, 

295 U.S, 45 (1935), considering primaries as part of elections subject to 

federal control. Sea also Up^lS SSMUP LlLLLlL, 313 U.S. 299, 313- 

320 (1941), and Rice vs. LlLLLL, 165 f. (2d) 387 (C.C.A. 4th, 1947), 

certiorari denied, 333 U.S. 875 (1948).
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Prom the foregoing, the conclusion aeons Inescapable that the only 

useful approach to problena of Senate election contests la the examination of 

contests as acted upon In prior Instances by the Senate,

Not all cases are of the aano Importance In general, and for the 

procent purposes In particular. Their precedential value also greatly de­

pends on the grounds on vhleh the election contest was based. Stressing the 

difficulties of any classification, Maynes 126, n, 2, soldi

■Pros a somewhat careful study of the abstracts and debates, 
the writer concludes that the ground upon which most of 
those contests wore based night be roughly grouped as followsi 
(a) mere technicality, 16) (b) fraud, bribery, or corruption 
In the election, 14) (a) serious Irregularities, other than 
fraud, bribery, or corruption, 17) (d) Reconstruction tangles, 
17) (e) alleged crimes or misdemeanors not directly connected 
with the election, 6) (f) interpretation of ’qualifications,’ 
7) (g) right of Governor to fill vacancy by appointment, 23) 
(h) autocratic or Illegal action by the presiding officer,"

V.

.la. fiawrt.
The Senate has never perfected specific rules for challenging the 

right of a claimant to serve. Blackball 215.

As to the usual origin and procedure In contest cases, the Intro­

duction to R, VII—VIII, says the following I



•/Thj£7 practice of viewing each eave affecting claims to member*  
ship on its individual merits has resulted in a variety of means 
by which the cases are originated. The Senate-elect to a seat in 
the Senate generally appears with his credentials. On some occa­
sions, when these credentials are presented, some Senator will 
submit a motion that the credentials be referred to the Committee 
on Privileges and Elections, and that, ponding report, he be 
denied the privilege of taking the oath of office. Upon adoption 
of such a motion, the Senator-elect stops aside and the Senate 
seat is vacant for the time being. • * *

■On other occasions, the Senator-elect is permitted to take the 
oath of office and this is now regarded and followed as the proper 
procedure, but thereafter inquiry as to his election is undertaken 
by the Senate. Resolutions calling for such investigations may be 
offered by any Senator. • • •

■The usual origin of such cases, however, is by petition. The 
contestant may file such a petition, protesting the seating of 
the contestee, and assorting his own right to the seat in ques­
tion. It is not required to be filed prior to the swearing-in 
of the contestee, and no rights are lost if filed afterwards. 
In some cases, petitions have been signed and filed by others 
than the contestant, simply protesting against the seating of the 
contestee, without asserting any claim in behalf of the defeated 
candidate. • • •

■A petition of contest is addressed to the United States Senate, 
and may be laid before the Senate by the presiding officer or 
formally presented by some Senator. There is no prescribed form 
of such a petition. It is somewhat analogous to a complaint filed 
in a lawsuit. • • • The petition is usually referred to the 
Committee on Privileges and Elections, but if it involves primarily 
the question of the excessive use of money in the campaign, it may 
first be referred to a Special Committee on Investigation of Senator­
ial Campaign Expenditures. In at least two cases £i.e., Smith and 
Varj/i investigations were started by a special committee prior to 
the general election and resulted eventually in the Senators-eleet 
involved therein not being seated.

■In any event, if the committee • ■ • decides that there is ground 
for belief that an election has been tainted with fraud, or if there 
are other reasons why the • • • candidate should not be seated • • • 
it submits such report to the Senate for action thereon • ■ •.
The investigating committee has authority to secure the ballots or 
other papers pertinent to the ease by means of subpens, and it may 
summon or compel the attendance of witnesses«■



(For more than SO yearn Senate election contest cases were handled

by a special committee or the Committee on the Judiciary, A standing Committer 

on Privileges, to deal with such oases, was created in 1871, Haynes 122-12I.

Since the 80th Congress, these cases are under the jurisdiction of the Committa 

on Rules and Administration in accordance with Rulo XXV (a)(e)(1)(D) of the

Standing Rules of the Senate as amended by section 102 of the legislative 

Reorganisation Act of 1946, 60 Stat, 820, They are actually handled by a 

Subcommittee on Privileges and Klections,)

The Supreme Court has expressly stated that it is a matter of dis­

cretion for the Senate whether or not, pending an exclusion proceeding, the 

Senator should be seated, Barry vs, United States, ex rel. Cunningham. 279 

V. S, 597, 614, also 615, n. • (1929). The same case hold (at 615-616) that 

there was no merit in the contention that a state was deprived of equal 

suffrage by refusal to seat a Senator-elect, The opinion further stated 

(at 619)I 

"The presumption in favor of regularity, which applies to the 
proceedings of courts, cannot bo denied to the proceedings of 
the Houses of Congress, when acting upon matters within their 
constitutional authority,"

As stated before, it has become the practice that a Senator-elect 

is seated pending investigation. Precautions are taken now to prevent the 

contention that a two-thirds majority (under article 1, section 5, clause 2 

of the Constitution) would be necessary to "expel*  the Senator, Thus, 

Senator Langer 

"was permitted to take the oath without prejudice, and 
subject to parliamentary ruling that only a majority of 
the Senate would be required to pass on the qualifications 
of the Senator-elect," 87 Cong. Rec. 1-2,

10-



However, this practice vac not without exceptional in the Smith. Vare and 

Silbo cases the Senatore-elect had to "stand aside," See also Haynes. 

123-124, 144-147. 

Although a two-thirds vote is required for expulsion see distinguish^ 

from exclusion), e.g., ZZLLL «*"•»  V? 928, 985-986, see also LLLLLL 177-178, 

there have been at least six oases in which a Senator was seated, but "expelled1 

by simple majority. This was done by the expedient of "vacating" his seat be­

cause of the invalidity of the election, as shown by investigation, Kaynes 175 

n, 2| see oases in H 217, n, 2; Blackball 226, n, 59, (Moreover, a rather 

weakly founded attempt was made by the majority report in the Lancer case to 

construe article 1, section 5, clause 2 of the Constitution very strictly and 

to Unit the possibility of expulsion (and the necessity of a two-thirds 

majority) to the case of disorderly conduct of the Senator while a member of 

the Senate. 77th Cong,, 2d Seas,, Sen, Rep. No, 1010, (Part 1), pp. 5-13)

VI.

Pwm rowr. 1/5/1.
On the basis of a strict construction of the words 

of 1/5/1, and of parliamentary and constitutional history, an argument 

has been made to the effect that the power under 1/5/1 is restricted to the 

examination of the qualifications under article 1, section Z, clause I, of the 

Constitution and, In a purely formal way, of the credentials of the Senator­

elect (see II of this memorandum)| and that neither the Senate nor, for that 

matter, a state law may prescribe additional qualifications. This argument 

was, for instance, strongly advanced by counsel for Smith and Vare. for the 

proposition that it was none of the business of the Senate to Lok into 



campaign expenditures . The question of "May the Senate add to the quali­

fication, of a Senator?*  has been discussed on hundreds of pages in innumerable 

varieties throughout the history of Senate election contests. It has been aire 

in almost all of the more famous cases, e.g., almost one hundred years ago, 

extensively in the Trumbull case, V? 228, Vong. 01., 34th Cong., let Sees., 

Pt. 1, pp. 547-552, and during the last twenty-two years most notably in 

the Gould. Smith. Vara. Langer and Bilbo eases, and has been dealt vith by 

each legal writer listed in 1(b) of this memorandum. Although no other 

pertinent question has received nearly as much attention as the one of 

"qualifications*,  it is beyond the purpose of this memorandum to go into 

details of this problem. And there is also a very practical reason for 

not doing it. It is a matter of experience, clearly shown by the records, 

that a Senate majority, intending to exclude or expel a member, never 

has hesitated to start such proceedings, even though it might amount to 

"adding qualifications." Senator Taft is among the staunchest 

defenders of the restrictive construction. In the Langer case, Taft stood 

on the same side of the fence as the late Senator Overton, and they agreed 

cordially about this point. 88th Cong. hoc. 2858-2862. However, when the 

Bilbo case camo up, Overton and Taft found themselves on different sides of 

the controversy. 93rd Cong. Rec. 11-14. Overton, profusely quoting from 

Taft, tried in vain to persuade Taft to apply the theory to the case before 

the Senate. Taft did not deny his theoretical view (at p. 14)i 

"I agree with the Senator, but there are those who take the 
other position, and the ultimate determination of the case 
will depend upon the votes of people who take that position."

-12-



▼IX.

rpyar-ttfiteEJ/sZl- LS ffwslgafl.
(a) There have been strongly worded statements as to the vide scope

of the Senate*s  power under 1/5/1. In 1828, the question was before the

Senate whether a Senator should be seated who had oast the decisive vote

in the State Legislature for himself. Bateman case, VP 176. Although, under 

the circumstances and under the state lav, the Oomaittee and the Senate con­

cluded that ho was entitled to his seat, the Committee expressly stated

(at 177) that its members

"cannot permit themselves to entertain a doubt to7 the 
right of the Senate to look behind the commission granted 
by the governor."

The majority report in ford v. Newberry. H 99, (though recommending 

the seating of Newberry) contains the following passages (at 110)i

"The Senate is jealous of its constitutional right to be *the  
judge of the elections, returns, and qualifications of its 
own Members.’

"Ko man, however qualified, can bo admitted to a seat in the 
Senate who has not been legally elected in the State which he 
seeks to represent, and no man, on the other hand, however 
great his electoral majority may have been, can bo either 
admitted or continued as a Member of the Senate whose con­
duct, either taring the primary or general election, or sub­
sequent thereto, is such as to show him unworthy to assume 
the high office to which, by virtue of his election, ho has 
been chosen.

"The interest of the State which he seeks to represent, and 
the welfare of the Ration alike, demand that each Senator 
shall be one concerning whom there is no proven charge of 
disloyalty, dishonesty, or of conduct which would roasonabley 
make his presence in the United States Senate a menace to 
the country, either because of the example which his conduct 
has produced or because it is reasonable to assume from 
established facts that he is unworthy of that trust and 
confidence which of necessity must be reposed in every 
Member of the United States Senate."



The views of the Senate are also Indicated by the formulation of 

resolutions. When Smith was excluded, Son, Sos, 112, 70th Cong,, 1st Soso., 

69 Cong, Rec, 1718, used the following wordst 

"Resolved. That the acceptance and expenditure of the various sums 
of money aforesaid in behalf of the candidacy of the said frank L» 
Smith is contrary to sound public policy, harmful to the dignity 
and honor of the Senate, dangerous to the perpetuity of free 
government, and taints with fraud and corruption the credentials 
for a seat in the Senate presented by the said Frank L, Smith, « • ««

(b) It is a fair statement to say that the practice of the Senate has 

not recognised any limitation of its power under 1/5/1, And with very few 

and unimportant exceptions (e,g,, the Turvie case, V? 719, whore the Senate 

refused to investigate whether the seating of members of the electing state 

legislature had boon proper, but there was no allegation of fraud), the 

Senate proceeded to investigate everything it considered important for 

the question of seating a Senator-elect.

(e) The Senate investigated the (indeed questionable) sanity of a

Senator (but considered him sane), Riles case, VP 216-217, It investigated 

the loyalty of Senators, In one instance the investigation committee found 

the Senator disloyal (but the Senate voted against expulsion). Stark case, 

VP 284, In another case, the Senator was unseated, Thomas case, VP 333,

The Senate investigated thoroughly the character and the religious and social 

beliefs of a Mormon in the Smoot case. The Committee recommended his expulslox 

and there was almost a two-thirds majority in favor of it, VP 928, 931-934, 

986, See also Kaynes 176-178,



(d) Among the most frequent end Important investigations have bean 

those concerning corrupt practices, in particular bribery, in connection 

with the election (or primary)• I.g,, (for bribery), Clark ease, VP 906) 

Lorimer ease, VP 1002, 1026. In this respect, however, the Senate hag

made two important restrictions. The majority report in the Pavne case, VP 70C 

705-706, stated thati

■/in orde£7 to deprive a sitting member of the Senate of his seat, 
the Senate must bo satisfied by legal evidence that he vas per­
sonally guilty of bribery, or that he vas personally connected with 

ho bribery or the corrupt use of money to procure his election, 
or that ho had personal knowledge of such corrupt use of money 
and personally sanctioned or encouraged such use thereof to 
insure his election. • • •

■/if not personally guilts then the Senate must bo satisfied by 
legal evidence that a sufficient number of the members of the 
legislature vers bribed • • • to secure the votes • • •, and 
that without the votes thus corruptly obtained the sitting member 
would not have been declared elected«■

These principles have been consistently observed in investigations since,

and also applied to the popular elections since the 17th Amendment.

(o) Excessive campaign expenditures were the main object of investiga­

tion in the most famous cases of the last forty years: Stephenson case,

VP 11141 Ford v. Mewberry. H 99, see also Haynes 137-144) Smith case, H 289)

Vara ease, H 318.

(f) Ono important question as to which, however, no reliable precedent

is available, is whether the Senate may exclude a Senator—elect because of

■moral turpitude" completely unconnected with his membership in the Senate

or with the election, primary, etc. But this much may bo said) the

Senate investigated oases of that type, though none of the eases ended

in exclusion, and none brought a decision as to the controversial issue.



Bo conclusive action was taken in the Roach case, VP 809, where 

the Senator was charged with the offense of arininal onbosslonont.

In the Gould ease, H 276, there was the charge that the Senator, 

fourteen years prior to the election, had paid an enormous bribe to Canadian 

public officers in order to obtain certain action. An investigation was 

ordered. However, a unanimous report, finding that tho natter had been free 

fron fraud, etc., and that Gould was a nan of good character, reooamended 

dismissal of the charge. The Senator, however, did not indicate its stand 

as to the basic legal problem. Seo also Blackball 239.

The same basic question was the center of the hotly debated Lancer 

case which took a considerable portion of the time of tho 77th Congress and 

of the Gonaittee. There was a rich assortment of criminal offenses and acts 

of turpitude, extending over many years, committed by Langer, and in several 

instances rather freely admitted. However, they had no connection with the 

election to the United States Senate. They had been committed by Langer 

either as a private person, or as a lawyer, or as a state officer (including 

Governor). The majority report, signed by thirteen members of the Committee 

out of sixteen, stated that the Senate had plenary power to go into the 

question of moral turpitude prior to the election, and recommended a resolu­

tion to the effect that Langer was not entitled to his seat. 77th Cong., 

2d Sees., Son. Rep. 1010, (Pt. 1), pp. 18-22, 76. However, after endless 

debates on the floor, and quite as a surprise, tho resolution against Langer 

was defeated by a 52«Z0 vote. (There seems to be no other comparable case 

of such a discrepancy between a substantial majority of the Committee and 

a substantial majority of the Senate. The closest thing is the Stark 

case, VP 284, In general, discrepancies, if any, between Committee and the 

full Senate are characterised by very narrow margins.) But, again, there



was no conclusive indication a, to the solution of the theoretical problem, 

though the viewpoints of both sides wore stated again and again,

(g) The Senate has gone so far as to violate the principle of roe 

adjudicate in the Lorlner ease, 1026, although it adhered in general to it. 

See list of eases at Hames 113, n, 1,

And the Senate has not hesitated to disregard deliberately 

pertinent state law (as to the count of ballots) when it thought that the 

intention of the voters was not in harmony with the result of the count 

according to such state lav. Stock vs, Brookhart. R 216.

VIII. 

friwiih
As a general rule, there can be no doubt that the Senate claims 

and exercises the power to look into primaries in election contests. 

Although this question could not be squarely before the Senate prior to 

the 17th Amendment, there were several eases even before 1913 which indicated 

the trend.

The Senate did not hesitate to look into the election of a Senator 

by the state legislature if the alleged irregularities were such that they 

were decisive for the election. Thus, in the Clark case, WP 906, in 1900, 

the Committee submitted a report that Clark had obtained the decisive 

majority votes in the state legislature by illegal and corrupt practices, 

Pp. 907-913. Clark resigned thereupon, (Ho was re-elected, though, in 

1901, and served a full term, Hames 130-131,)



Buying up the decisive votes In the state legislature, was also the basis 

charge In the Lorimer case*  VP 1002, 1026. This shove that the Senate did 

not content itself vith an examination of the formal regularity of the elec­

tion by the state legislature, but also investigated the whole state proceed­

ing in its antecedent stages.

There were at least two cases prior to 1913, which are even closer 

precedents. In 1886, in the Pame ease, VP 700, bribery was alleged, but a 

substantial majority of the Committee and the Senate considered the evidence 

as insufficient. The election in the state legislature had been agreed upon, 

for all practical purposes, in a caucus of the Democratic Party commending 

a substantial majority in both state houses. A majority report (at 711-712) 

said in this respects

"We have, in our conclusions, made no distinction between the use 
of fraud, corruption, or bribery in a caucus vote or in the legis­
lative vote, for a Senator. Although a caucus, or what proceeds 
in it, has no constitutional or legal relation to the election of 
a Senator, yet, by the habit of political parties, the stage of 
determination as to who is to bo elected Senator, and the influences, 
proper or improper, that produce that determination, is that which 
proceeds and is concluded in the caucus. So far as the question 
of personal delinquency or turpitude is concerned, no morel 
distinction should be taken between corrupt proceedings in caucus 
and those in the legislature.*

There was even one case where primaries were directly involved.

In the Stephenson case, VP 1114, see Haynes 135-137, the charges of corrup­

tion were mainly founded on excessive expenditures in the Visconsin primaries 

(more than 1100,000 in 1908). The majority report and the Senate (by a slim 

majority) thought that the charges had not been sustained. The majority 

report stated (VP 1126-1127) that the primary (for nomination of candidates 

for election in the state legislature), though provided for by state statute, 

was not part of the election for United States Senator because the duty of

IS



election Is solely vested in the legislature) and that the primary could not 

affect the validity of the election by the legislature, A report by

a substantial minority, however, referring to bribery eases, stated (WP 1138- 

1139)1

■If the primary choice was secured by corrupt methods and practices, 
would not the vote in the legislature secured thereby be corrupt, 
however innocent the member casting It7 • • •

■When candidates for the legislature announce that they will vote 
for the choice of the primary for Senator, then to buy or corrupt 
the primary is to buy the member of tho legislature) • • * 
and if tho Senate can go outside of the proceedings of the legis­
lature and investigate corruption in preventing mon from being 
candidates for the Senate before the legislature, then it can 
certainly investigate methods and proceedings in the primary,"

A considerable number of oases after 1913, discussed below in the 

order of time, dealt with incidents of primaries. Invariably, tho Senate 

and the Committee investigated charges regarding primaries and (except for 

some arguments in tho Bankhead case, infra) no serious doubt was expressed 

as to the propriety of such an investigation, except, of course, by the 

oontesteeo.

In the case of Chilton v, Sutherland. H 44, there were allegations 

with regard to the general election and with regard to tho primary. The former 

were not substantiated so that the only charge actually investigated was that 

Sutherland had spent, in the primaries, an amount exceeding the statutory 

maximum permitted. The excess, however, was only H-1,63 and tho Committee 

found, mainly by construing the state statute, that, under the statute, 

Sutherland could not be ejected from the office. The report added, however, 

a general warning not to violate such statutes



In th*  case of Ford v. Newberry. H 99, the painstaking recount 

of votes, east in the general election, reduced the plurality of Xewborry, 

but did not eliainate it, (Mo recount of the primary vote had been asked 

for,) Thereafter, the charge that vaa pressed, substantiated, and, after the 

next following general election, caused Newberry's resignation, was tho exces­

sive amount of campaign expenditures for Newberry*s  nomination in the 

primaries. Also the majority report (though exonerating Newberry because 

the majority assumed that he had been ignorant of the amount expended, and 

because nothing had been spent for illegal purposes) dwelt on the excessive 

amount (at least $195,000) of tho expenditures, H 108-110, It stated 

with regard to the conceded amount of the expenditures* 

•The amount • • • was largo— too largo— » • •■ 

"It is • • • a larger sum than ought to have boon expended." 

■Tour committee condemns the use of such a largo sun of money in 
any primary campaign • • •."

The minority report (X 113, ot soq.) was, of course, oven more critical. 

The abovo-quoted dicta from the majority report, concerning excessive 

expenditures, have been used as precedent, in particular in the Smith end 

Fare eases. It was in the debates in the Newberry ease that Senator Borah 

stated (62 Cong. Roe, 989) that*  

"tho primary is a part of tho election process, and the improper 
use of money in the primary has the same effect in invalidating 
the election as the use of money in the election proper."

There were various charges with regard to the primaries in the 

Mayfield ease, H 200, such as conspiracy with the Xu Flux flan, excessive ex­

penditures, intimadaticn, etc. The contestant also complained that the Texas 

statute provided for a loyalty test. The Committee found unanimously, however 

that there was no sufficient evidence to support the charges, and that the 

loyalty test did not vitiate the primaries. The report was unanimously 



agreed to without debate. The recount of votes concerned only the general 

election. No recount as to the primaries had been demanded.

The oaeo of Steck v. Brookhart. H 216, centered around, and was 

decided by, the recounting of the votes. There was also aa allegation, how­

ever, by the Republican State Central Committee, that Brookhart1a name had 

come on the Republican ticket by fraud. H 220-221. Bo action, however, 

was taken in this respect.

In Johnson v. Schall. H 256, it was eno of the original charges 

that there had been excessive expenditures in the primary. However, no testi­

mony was offered to substantiate this allegation. H. 263,

The giant oases of Smith and Vare. H 209 and 318, see also Haynes W 

154, wore prompted by, debated with regard to, and decided on the basis of, 

excessive expenditures in the Republican primaries in Illinois and Pennsylvani*  

(An unspecified, but obviously small portion of the expenditures In the Smith 

case concerned the general election.) There were, in the Initial stages, endlet 

discussions as to the propriety of the investigation of primaries. The main 

arguments advanced against it were the reasoning of Justice McReynolds In the 

Nowborrv case, and the lack of regulation of the primaries by federal 

statute. See for a summary Book 72-84. But the Senate started Its investiga­

tion, by a special committee. Immediately (in the Vare case one day) after 

the primaries, several months before the general elections In which the 

Republicans won rather easily. The cases are remarkable not only because of 

the amount involved (between 8560,000 and 82,000,060 for one candidate 

for nominee and his state ticket), but also because of the promptness of 

starting the Investigation, and because of the sanctions applied, both 

Smith and Vare had to "stand aside*.  As to both, the final decision 

of the Senate was that they were not entitled to be seated. Haynes 150, n. 2



stated i

"One of the most slgnlfleant features of the work of this select 
committee and of the Senate's action upon its reports In the 
Snith and Tare oases Is the Senate's practical acceptance of 
that view that the primary Is a part of the election,"

Ro recount was asked for In the Smith case, and no recount of the primary 

In the Tare case.

After Vare was denied his seat, Governor Fisher of Pennsylvania, 

elected on a rival Republican ticket (successful for Governor, but un­

successful for the incumbent Senator George V, Popper) promptly appointed 

Grundy Senator who had contributed $400,000 to the expenditures for this 

ticket. In the Grundy case, H 467, Grundy was seated, after some debate, 

but a resolution, asking for Investigation, was sent to the Committee, 

The Committee made a short report, dealing with formal points only, and 

concluding that Grundy was legally appointed. The Senate took no further 

action,

Vhile the propriety of the Senate's investigation of Incidents 

of primaries was not consIdcred a question of doubt any more in the final 

stages of the Smith and fare cases, this problem came again (and, It would 

seem, unnecessarily) Into the foreground, In 1931 and 1932, In the case of 

Heflin vs, Bankhead. H 470, An overwhelming majority decided the case 

(correctly) In favor of Bankhead. Irregularities In the general election 

(In which Heflin, running as an "Independent Jeffersonian" Democrat against 

the regular party nominee, was defeated) constituted the main Issue of the 

case. Humorous Irregularities were found, but on both sides, and not 

changing the result (conclusion of majority report, H 503-504), But there 

was also an Issue regarding the primary, (No recount of the primary was 

asked for, though.) Under state primary election law, a political party



could prescribe qualifications for primary candidates*  And the Democratic 

party provided for a loyalty test*  Since Heflin had supported Hoover in 

the 1928 election, he could not compete in the primary*  His contention was 

that this fact deprived him of success in the primary and the general election*  

The minority report (a report of a majority of the investigating 

sub-committee, the full Committee, however, accepting the views of the minority 

of the sub-committee), siding with Heflin, considered the primaries invalid 

because of the loyalty tost*  H 563-565. The majority view, however, did 

not rely solely on the propriety of such a loyalty test, but stressed the 

point that the Sonoto did not have the right to investigate incidents of 

primaries*  The leek of Congressional legislation as to primaries was emphasised 

H 477. It was stated (H 481) •

■Wo have not doomed it a matter of sufficient importance to 
present /the argument made by Heflin that the loyalty test 
was not authorised by the state statutg/ at length in this 
report, for the reason that the action of the electorate of 
Alabama in the general election eliminates from consideration 
the question of the legality of the primary*

■In our opinion the legality of the primary is not a proper 
matter for the consideration of the Senate of the United 
States*  If it were, under the facts in this case, the action 
of the people in the general election has foreclosed considera­
tion of it*  for the fraud and corruption of the successful 
candidate in the election the Senate may go into the primary, 
as was done in Smith's ease and Tare's ease*  Here the alleged 
infirmity is in the action of the party committoe, not in 
Hr*  Hankhead *■

Evon stronger was the argument of the late Senator Pittman in the debate 

(75 Cong*  Hoc*  9122) who expressly relied on the authority of the McReynolds 

opinion in the Newberry ease*  Ho denied the right of the Senate to find out 

who the nominee was*  It is true that the above-quoted passage from the report.

supporting Bankhead, and also Pittman in his speech, expressly stated that, as 

had been done in the Smith and Vare cases, fraud and corruption in the primary 



Might be Investigated, But there Is no doubt that the views expressed would 

narrow the scope of possible Investigation of primaries by the Senate,

The Bilbo ease fills most of the first 100 pages of the Congressional 

Record for the SOth Congress, (A kind of compromise was finally reached that 

the question of whether Bilbo should be seated was to bo kept In suspense 

until his state of health would allow him to cone back to Washington, 93 

Cong. Roc, 104*  Ho never ease back.) The charges against Bilbo were viola­

tions of the Hatch Act, and intimidation of colored voters in the primary. 

E.g., 93 Cong, Rec. 21. The Congressional debate centered around the 

question of whether the Senate ought to seat Bilbo or to have him "stand aside. 

While various legal questions wore discussed st length in the debates, there 

was apparently no denial of the right of the Senate to Investigate such primer z 

incidents. Nor was this point raised by Bilbo's (legalistic) apologist In 

33 Ta, I. R. 322,

Among many allegations In the original complaint in Marker v. 

0* Conor, the reason Maryland case, was also one of excessive primary expendi­

tures, SOth Cong,, 2d Less., Sen, Rep, No, 12S4, p. 20, Exh. 1, par. 

9, But this charge was vague and general and was apparently not substantiated, 

The report contains no indication that there was an Investigation in this 

respect. No recount of the primary was asked for in this case. 

Thus, there has been no instance, thus far, in which the recount 

of primary ballots was demanded or made. Considering, however, the plenary 

powers assumed by the Senate In election contests In general, and the great 

variety of primary incidents that have been actually investigated, there can 

bo practically no doubt that the Senate would order a recount of primary 

ballots if material for the seating of a Senator-elect



IX.

wain. qf. j.ma.
With respect to the question of recount of votes, reference is 

Bade to the very informal summary submitted previously. Therefore, only a 

few linos shall be devoted to additional remarks.

The reports in the cases of EajjL-V. hl¥.WXZ> LLLLL ▼. Brookhert. 

Vara, and Heflin v. Bankhead, contain many details as to the method, and tables 

as to the results, of the recount. So does the report in the case of Marker 

v. 0*  Conor. In the Mayfield ease, however, only summaries are given.

In all eases, except Marker v. 0* Conor, the recount was made 

exclusively in Washington, D.C.

In all cases, except the Vare case, the recount covered all avail­

able ballots. Tare's opponent, Wilson, had challenged the ballots of six 

counties only (among them those where Philadelphia and Pittsburgh are situated), 

while Vare, in turn, alleged Irregularities in favor of Wilson in 30 more 

counties. The ballots of the six counties were recounted (and only the de­

cisive ones of Philadelphia and Pittsburgh wore discussed in detail). Nothing 

was done with regard to the 30 counties since the majority report (not objected 

to by the minority report as to this point) concluded that Vare (whose official 

plurality in the general election had amounted to 173,-07) retained a plurality 

of 19,049, oven if every unfavorable circumstance was considered. See H 431- 

433. 465.

In Marker v. O'Conor. the contestant raised many issues. 80th Cong., 

2d Sees., Sen. Sep. No. 1284, Exh. 1. But his main desire was the recount of 

the votes in the general election. The official vote was 237,232 for O'Conor, 

and 235,000 for the contestant. As to the other alleged irregularities,
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Markey, in effect, withdrew hie contest es to everything, except for alleged 

irregularities in Prince Georges County and in two Baltimore wards. The 

evidence adduced was found insufficient to support the charges. Sen. Bep., 

pp. 13-17. With regard to an often-stated principle (which, however, has 

yet to be applied by the Senate to a case), the report (p. 16) saidi 

■Proof that fraud and illegal voting involved substantially 
every precinct in the county would, of course, require a com­
plete disregard of the election in the county in its entirety. 
There is, however, no such evidence in the record to sustain 
any such theory."

The recount was made in three stages, the idea being that the next 

step night not be taken if 0* Conor’s plurality would not be affected in the 

prior stage. However, his plurality was reduced in the first and second stages 

Therefore, the recount was total. The first stage was the checking of the 

voting machines. Son. Rep., pp. 2-3. This investigation was made on the spot 

and reduced 0* Conor’s plurality by 426 votes. The next stage was a test ro- 

count of five (important) counties using paper ballots. Sen. Rep., pp, 3-11. 

This reduced 0* Conor’s plurality to 1,028. The recount in these five counties 

was made on the spot. The procedure was partly regulated by a stipulation 

between counsel under which only ballots, challenged by one or the other side, 

were to bo reviewed by the sub-committee in Washington. Sen, Rep., Exh. 3, 

pp. 24-25. There wore 6,624 challenged ballots in the second, and 28,612 

in the third stage. The third stage covered the remaining 17 counties, using 

paper ballots. Sen. Rep., pp. 11-13. This recount was made in Baltimore. 

The final result was that O’Conor had a plurality of 1,624 votes. This led 

to the unanimous conclusion (p. 17) that 0’Conor should be declared lawfully 

elected Senator. The Senate adopted unanimously Senate Res, 234, 80th Cong., 

2d. Soss., to this effect, 93 Cong, Rec. 6314.
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Despite the numerous and lengthy Senate debates about points of lav 

in connection with contested elections, it is clear that, in doubtful eases, 

the decisions have been guided strongly by political reasoning and party affili 

ation. Cases like Steck v. Brookhart, decided by a non-partisan vote, are 

rare exceptions. (And, of course, the Steck ease may easily be explained oven 

from a partisan viewpoint, since the whole contest originated from the enmity 

between the conservative party regulars and the nominee on the Republican 

ticket.)

Of 382 contests submitted to the House of Representatives up to the 

59th Congress, it happened only in three cases that persons not of the dominant 

party obtained seats. Alexander, History and Procedure of the House of Repre­

sentatives (1916), 324, as quoted in Haynes 126, n. 1. In many Senate cases the 

decisive majority of votes consisted only of members of one party. Thus, in 

the Newberry case, the votes for seating him wore exclusively those of his 

party, and he felt compelled to resign before the next following Congress 

convened, when seven of his backers wore defeated over the issue of "Hev- 

berryism". Haynes 142-143) Blackball 220-221.

Some instances of partisan approach have been mentioned in this 

memo-randumi e.g., the different reaction to the same problem by Senator Taft 

in the Langer case on one hand, and the Bilbo case on the other hand) the 

reliance of the majority in Heflin v. Bankhead on the opinion of Justice 

McReynolds in the Newberry case.



Blackball 240 saldt

■The principal distinction between the decision of a court end 
one of the Senate, In which the latter functions as a 1 jury’, lies 
in the fact that the reasoning behind the ’decision’ may often be 
obscure, • • • but, as we have seen, /the report which nay be 
considered analogous to a court opinio// la not binding upon the 
Senate, the final decision often being colored by political con­
siderations rather than precedent.■



From Lyndon B. Johnson 
For Immediate Release

October 25, 1948

Honorable 0, Vfayland Brooks, Chairman 
Committee on Rules and Administration 
United States Senate 
Washington, 0, C,

Attention: Mr. Nelson Derenian, Chief Counsel 
Sub-Committee on Privileges and Elections

Dear Senator Brooks :

I understand that a request has been made of your 
Committee to take action through the appropriate sub-committee to 
investigate matters connected with the Second Primary Election of 
the Democratic Party held in Texas on August 28, 1948, and partic­
ularly as pertains to the .-s' .otion of a Democratic nominee for 
United States Senator. Prt-L? reports indicate that the sub-committee, 
or its attorney or inves+igptjrs, is contemplating impounding ballot 
boxes used in connection wi-h . uoh election in several Texas counties.

I do not knot. ••'Eat charges have been made or what 
basis the Committee has for acting to impound ballot boxes in any 
particular county, but if any of ths ballot boxes are impounded in 
any of the counties, I respectfully request that all ballot boxes 
in all counties be impounded.

In connection with my request, I want to point out 
that there has been a judicial determination by a Texas court, in 
connection with a contest involving the nomination of a local offi­
cial, that in said Primary 1736 illegal votes were cast in Brown 
County, out of which my opponent received a lead of 466 votes, that 
the County Chairman of Dallas County, a kinsman of ny opponent, 
amended his returns from that County some four or five times, each 
time increasing the vote of ny opponent in that county, and that at 
least two of those certificates were without basis in law or fact, 
that in Harris County election officials refused to count absentee 
ballots cast by perhaps 100 legally qualified voters, a majority of 
which I allege to have been cast for me, that a Grand Jury investiga­
tion in Galveston County is reported to have disclosed that there were 
approximately 2,000 illegal votes cast in that cojinty, in the names 
of persons who did not reside in the county and in the names of de­
ceased persons, the names being obtained from tombstones, that changes 
were made in the returns from Eastland, Wharton, Chambers and many other 
counties after the polls were closed, and that an election contest in 
Clay County discloses that a number of illegal votes were oast in that 
county.

more



lyndon B. Johnson 
Page 2

From the foregoing, it is obvious that a determination 
oannot be made which will correctly reflect the result of the Primary 
Election by a recounting of the votes in a few boxes only, but in the 
event of a recount it must be comprehensive enough to embrace all ballots 
cast in all of the 252 counties where the Primary Election was held.

Upon being informed on last Saturday, the 23rd instant, 
that your Committee contemplated impounding the ballot boxes in only 
two or three counties of Texas, I called Donald Cook, Esquire, in Wash­
ington, and asked him to present a request of the above nature in ny 
name. I understand from him today that perhaps it is necessary that 
detailed facts be furnished yen, under oath, in order to warrant you 
in taking the requested action, and for that reason I am writing you 
this letter, the facts o?’ are boing verified, as noted below.

"Very trviy yours,

B, Johnson

Sworn to and subscribed before me by the said Lyndon B, 
Johnson this  day of October, 1948.

Notary Public, Gravis County, Texas





Hebbronville, Texas

Received this date iron Fernando Ziminez, County 

Clerk of Jim Hogg County, Texas, returns of the Primary- 

Election held August 28, I9I48, directed to Chairman of 

County Executive Committee of the Democratic Party of 

Jim Hogg Co., Hebbronville, Texas.

Such records had been left in the custody of Mr, 

Ximenez by Howell McCampbell, Co, Chairman,

A. R. Broer, Chiej^ Investigator
Sub Committee on Privileges and Elections
United States Senate
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Hebbronville, Texas

Received this date fra?. Fernando Ximines, County 

Cleric of Jim Hogg County, Tdxao, returns of the Primary 

Election held August 23, 1948, directed to Chairman of 

County Executive Committee of the Democratic Party of 

Jim Hogg Co., Hebbronville, Texas.

Such records had been left in the custody of 1ft*.  

Xinenes by Howell LfcCaqpbell, Co. Chairman.

A. K. hroer, Chief investigator
Sub Committee on Privileges and Elections
United States Senate



Heddronville, Texas

Received this date fiecn Fernando Ximines, County 

Claris of Jim IIogB County*  Texas, returns of the Mxaary 

liloctian held August 23, 191*6,  directed to Chainaan of 

County Executive CaEttee of the Deoocretic Party of 

Jia Hoss Co*,  Hebbronville, Teems*

Such records had been left in the custody of Hr*  

Xlnenea by Resell UoC«Pdell, Co*  chainaan*

jSwoaSaatcr
Sub Comittee on Privileges and Elections
United States Senate



REPORT CONCERNING PROTESTS OF TEXAS*

PRIMARY ELECTION OF 1948

Honorable Lyndon B. Johnson was elected United States Senator 

from Texas in the General Election of 1948, and on presenting his certi­

ficate of election at the convening of the 81st Congress, Ms took the oath 

of office and assumed his seat in the United States Senate for a full six 

year term. He received 807,266 votes to 387,258 votes for his opponent 

in the General Election, a majority of more than two to one. No contest 

of such election has been presented and no question has been raised with 

respect to the conduct and regularity of the election.

The only matter before the Committee concerning Senator Johnson 

relates to the Second 1 rimary election of the Democratic Party held in 

Texas on August 28, 1948, in which Johnson defeated his opponent, former 

Governor Coke Stevenson, by a narrow margin. Stevenson charged irre­

gularities in counting and returning votes in five counties of South Texas, 

claiming that, as a result thereof, he was wrongfully deprived of several 

hundred votes. Johnson claimed that he was wrongfully deprived of 

several thousand votes as the result of irregularities in a large number



of other counties. The Committee fully investigated the charges made 

by Stevenson and impounded the ballots in the five counties named by 
—____ .__ . ^.7-..___ jy
him.With the exception of one county where they had been destroyed.

No investigation was made by the Committee of the charges presented 

by Johnson, and his request that all ballots, particularly those in a 

number of named counties, be impounded, was not complied with.

The laws of Texas governing party primary elections provide that 

the several County Executive Committees of the political party shall meet 

at stated times, shall canvass the returns as made by the election officials 

of the several voting precincts of the county, and certify the returns to 

the State Executive Committee of the party; that the State Executive Com­

mittee shall meet at a stated time, shall canvass the returns as certified 

by the County Executive Committees, and shall certify the result to the

State Convention of the party for its approval or disapproval. Stevenson 

appeared belP™ the State Executive Committee and presented his charges.
1 ; <iU ' Al *•*•-  I

The Committee heard all the charges, and pursuant to its statutory func­

tion and duty certified to the State Convention that Johnson had received 

a majority of the votes in the i rim ary Election. The State Convention of

... 

1/ No,significance is to be given to the destruction of the ballots! as such 
occurred in other counties and was for the purpose of making the ballot, 
boxes available for holding the General Election, and was not in violation 



the Democratic Party convened on the day following the meeting of the 

Executive Committee, received ite report. wh^eilM^to referred to the

convention**  Committee on Party Nominations. The Convention adopted 

the report of that committee, and declared Johnson to be the nominee of 

the Democratic Party of Texas as its candidate for the office of United

States Senator from Texas. The party officers certified his name, as 

such nominee, to the Secretary of State of the State of Texas, for inclusion 

on the official ballot to be voted in the ensuing General Election, all in 

accordance with state law.

The laws of Texas further provide that the results of a party 

primary election may be contested by the losing candidate by suit in a 

District Court, which, in Texas, is a court of general jurisdiction. In 

the case of a contest of a statewide race, the venue of the contest is fixed 

in any of the three District Courts of Travis County, the seat of the State 

Capital. In such a suit the court has authority to impound and open ballot 

boxes, make a recanvass, reject all illegal votes, and ascertain and de­

clare the result. Stevenson did not pursue the remedy plainly provided 

by State law and frequently resorted to in other instances. Instead, he 

selected a United States District Court in Fort Worth, Texas, in which to

-3



COPY
file * suit in equity seeking to enjoin the election officials of the State 

from placing Johnson*  s name on the official ballot to be voted in the 

General Election. Both the Supreme Court,aad Court of Appeals of the 

Fifth Circuits held that the District Court was without jurisdiction, and 
2/ 

by direction of the Court of Appeals the suit was dismissed.

Having presented his contest and having obtained an adverse de­

cision from the State Executive Committee and the State Convention of 

his party, and having declined to present his case to a court of competent 

jurisdiction, Stevenson then submitted his case to the electorate by appeals 

to the voters to vote in the General Election for Johnson's opponent, the 

nominee of the opposition party. Having again lost, he now asks the Senate 

to conduct an investigation of the party primary election in Texas to the 

limited extent of the conduct of the election in the five South Texas Counties.

2/ The Presiding Judge of one of the District Courts of Travis County 
had been appointed to the Bench by Stevenson when Governor. Both 
Stevenson and Johnson resided in the Western District of Texas. 
The U. S. District Judge of that district was available, as was a Judge 
of the Northern District and two of the Southern District, and all more 
easily accessible than the one from whom the injunction was obtained. 
The latter, according to press reports, signed the temporary restrain­
ing order during the early morning hours, on his farm near the 
Louisiana border. These facts are not mentioned for the purpose of 
indicating a pre-conceived opinion of the Judge, but to indicate the 
evaluation of the merits of the case by Stevenson and his attorneys, 
all of whom were able lawyers and prominent members of the State Bar.



I
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If it be assumed, contrary to precedent, that the Senate should 

properly inquire into the results of a nominating primary election con­

ducted by a political party, and should set aside decisions of duly con-

.netfectual in the instant case. If illegal votes

were cast and improper returns made in the Primary Election in Texas, 

in order to determine whether such had the effect of changing the result 

of the race between Johnson and Stevenson it would be necessary to 

eliminate all illegal votes and all votes improperly counted and returned 

for each candidate. It would be necessary^to go into the ballots and
*

Therefore, in order to arrive at a correct determination of the results 

of the election, it would be necessary to have a full re-count of all the 

ballots and tocheck^all returns. This might have been accomplished if

returns in those counties where Johnson claimed illegalities and irregu- 
2/r

larities resulting in added votes for Stevenson. matter of fact.

............... -............................. .................. ...........— - -----------------------  ----------— ■ ■■ 
’ 1 ‘.............................................................................. •----------------------------------------------------- A I

3/ Johnson claimed that a contest in a local race in one county resulted 
in a court decree establishing that some illegal votes were 
cast and counted in that county, of which Stevenson obtained a majority' 
of of such illegal votes. In another county, in which Stevenson > . ' 
received a majority of two to one, a Grand Jury investigation disclosed

‘ J



of Texas, have now been destroyed pursuant to the provisions of State law

In justice to all parties, it should be stated that the charges pre

sented by Stevenson were fully investigated by agents of this Committee.

as requested by Johnson) I radically all of

it/UA 

returnsthe Committee had a eted yeemptiy to impound all ballot boxes a:

all the 254 counties

eir reports

referred by Stevenson's attorneys.^

that the criminal laws were violated and indictments

No indictments were returned by any of the G 
' Af-***- ft*-

showed, in substance, that the electioi^was conducted legally, fairly and

They secured written statements from the witnesses to whom they were

returned.

impartially and that the election officials were diligent in the performance 

of their duties. The charges^would indicate/a violation of Federal Law. 

The Department of Justice, through the FBI, has investigated the charges, 

and we art confident thatVad evidence existed to establish the truth of

Committee

make out a prime

the charges it would have been presented to a Federal Grand Jury, and 
a a/

if sufficient, mi indictment would have been returned. Therefore, ttao^ J£I



that the charges brought by Stevenson deserve further investigation,..^ J 

such would be fruitless unless we could ascertain whether?Stevenson 

was the beneficiary of fraud and irregularity, and what the result would 

be if all votes illegally or irregularly cast and returned for each can­

didate were eliminated.

It is traditional “that the Senate will not inquire into a party nomina­

tion except to determine whether an elected member of the Senate was 

guilty of such conduct in securing the nomination as to render him unfit 
4/

for a seat in the United States Senate." Not only is there no evidence 

that Johnson had any connection with or guilty knowledge of the alleged 

irregularities, but the record contains no factual allegations tending to 

conne ct him in any manner with the conduct of the Primary Election in 

the five South Texas counties involved.

It is recommended that the protests be dismissed and that no 

further proceedings be taken in respect thereof.

4/ It has been asserted on good authority, and sirenuosly argued, that 
the Senate is authorised to determine,the Constitutional qualifications 
of its members (i.e. age, citizenship and residence) and that the 
electorate determines their mental, moral and other qualifications. 
See Warren, ‘‘The Making of the Constitution**;  The Federalist



(Hamilton) LX. On this theory the Senate1 inquired into the actual election 
only, and refused to inquire into party nomination, whether by Primary 
Election or otherwise. See The Case of Stephenson, Senate Doc. 1036, 
62nd Congress; Newberry vs. United States, 256 U.'s. 232. In cases where 
it did make inquiries into the conduct of party nominations, such as the 
Smith and Vare cases, it did so only for the purpose of determining whether 
ike elected candidate was himself guilty of fraud or corruption in obtaining 
party nomination, ns made nle»r in the case of Heflin vs. Bankhead (Hays, 
470). )



UNITED STATES SENATE 
Committee On 

Rules and Administration

Honorable Lyndon B. Johnson, 
United States Senate, 
Washington, D. C.

Dear Senator Johnsont

I am enclosing herewith for your information and files 
a copy of a report of the Senate Subcommittee on Privileges and 
Elections to the Committee on Rules and Administration regarding 
charges with respect to the conduct of the August 28, I?h8 "run-off” 
primary election for the Democratic nomination for United States 
Senator from Texas, made by Coke R. Stevenson, the defeated candidate 
in that Primary. This report, which, you will note, concludes that 
you were duly elected United States Senator from the State of Texas, 
has been unanimously adopted by the Committee on Rules and Administra­
tion.

In connection with the preparation of this report the 
Subcommittee’s staff made an investigation of the charges and a care­
ful study of all information and data which conceivably could be of 
significance in considering such charges. On the basis of that 
investigation and study the Subcommittee unanimously concluded that 
no basis whatsoever existed for contesting your election. On the 
contrary, only minor irregularities, common to every election, which 
would not possibly vitiate a state-wide primary and subsequent 
general election, were discovered. All of the evidence supports the 
conclusion that you had no knowledge of or were in any way connected 
or identified with, directly or indirectly, any of the matters with 
respect to which charges were made to the Subcommittee.

Sincerely yours,

/s/ Francis J. layers

Francis J. Myers, 
Chairman, Senate Sub­
committee on Privileges 
and Elections

f jn^esk



REPORT OF THE SUBCOMMITTEE ON PRIVILEGES 
AND ELECTIONS. TO THE COMMITTEE ON-RULES 

AND ADMINISTRATION, RE TEXAS SECOND PRIMARY

Your Subcommittee on Privileges and Elections has the fol­

lowing matters before it with reject to the second or so-called "run-off” 

Democratic primary held August 28, 1948, for the selection of the Demo­

cratic nominee for a seat in the United States Senate representing the 

State of Texas:

1*  A communication filed under date of October 18, 1948 

by Honorable Coke R<? Stevenson, the defeated candidate for the 

Democratic nomination for United States Senator from Texas in the 

"run-off" primary alleging election frauds and irregularities in 

certain counties in Texas.

2o A communication filed under date of October 25, 1948 

by Honorable Lyndon B» Johnson, the successful candidate for the 

Democratic nomination for United States Senator from Texas in 

the "run-off" primary, alleging election frauds and irregularities 

in numerous counties throughout Texas.

3. A petition was filed on January 5, 1949 ty a Texas 
"Citizens’ Committee"^ requesting that no Democratic nominee 

for United States Senator /from Texas/ bo seated.

Your Subcommittee has had those matters under consideration 

and now respectfully reports as follows:

The Junior Senator from Texas, Honorable Lyndon B. Johnson 

("Johnson") was elected a Senator for a full six year term in the 

November 1948 General Election, receiving 809-420 votes to his opponent’s

389,190 votes. ’.Then the 31st Congress convened, Johnson presented his 

certificate of election from the State of Texas, took the oath of office 

and was thereupon seated.

The "Citizens’ Committee" called itself the "Citizens’ Committee 
Against Political Fraud", P. 0. Box 1271 — State Headquarters, 
San Antonio 6, Texas.

- 1 -



No charges with respect to the conduct of the General

Election have been made either to the Senate or directly to the Senate 
2/

Subcommittee on Privileges and Elections (''Subcommittee")*

There is, therefore, no contest pending before the Senate with respect

to the General Election in which Johnson was the victor*

NATURE OF ALLEGATIONS

The petitions of the "Citizens*  Committee" in substance 

charged that at the time of the run-off primary, and as a consequence 

of the manner in which it was conducted, the Republican form of Govern­

ment guaranteed to the State of Texas by Article IV, Suction 4, of the 

Constitution of the United States, was abridged and nullified*  It was 

also charged, in effect, that an unnamed candidate or candidates engaged 

in "insurrection or rebellion against the (United States and gave) aid 

or comfort to the enemies thereof*.*."  These charges are entirely un­

supported and need not bo considered further.

Under date of October 16, 1948, Stevenson forwarded a com­

munication to the Subcommittee in which he charged generally that various 

election frauds and other irregularities had occurred in certain counties 

in Texas*  Stevenson requested the Committee to investigate these charges.

Under date of October 25, 1948 Johnson, the successful can­

didate for the Democratic nomination in the run-off primary, filed a com­

munication with the Subcommittee in which he charged generally that various 

election frauds and irregularities had taken place in numerous counties 

throughout Texas*  Johnson requested that all the ballots cast in the run­

off primary in all the counties of Texas be impounded by the Subcommittee 

so that in the event a complete recount of said ballots was deemed necessary 

and ordered, they would be available for that purpose*  Johnson’s charges 

were not investigated and his request was not acceded to*

CONDUCT OF THE PA RTY PRIMARY IN TEXAS

Inasmuch as no charges have been made with respect to the

27
Subcommittee of the Senate Committee on Rules and Administration*  
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conduct of the General Election but only with respect to the run-off 

primary, it is desirable briefly to describe the manner in which the 

laws of Texas require party primaries to be conducted and to indicate 

what actually transpired thereunder.

The laws of Texas governing party primary elections provide 

that the several County Executive Committees of a political party shall 

meet at stated times, shall canvass the returns as made by the election 

officials of the several voting precincts of the county, and shall 

certify the returns to the State Executive Committee of the party; that 

the State Executive Committee shall meet at a stated time, shall canvass 

the returns as certified ty the County Executive Committees, and shall 

certify the result to the State Convention of the party for its approval 

or disapproval. This procedure was fully adhered to in the Primary Election.

On September 13, 1948 in Fort Worth, Texas, Stevenson appeared 

before the State Executive Committee and presented his charges of fraud % 
and irregularities. The Committee heard the charges, determined the same 

in Johnson's favor and, pursuant to its statutory function, certified 

to the State Convention that Johnson had received a majority of the votes 

in the primary election.

The State Convention of the Democratic Party convened on 

September 14, 1948, the day following the meeting of the Executive Committee, 

received the Committee's report, and immediately referred it to the 

Convention's Committee on Party Nominations. The Committee on Party Nom­

inations recommended to the Convention that Johnson's name be certified as 

the Democratic nominee for United States Senator. The Convention adopted 

the report of that committee, and declared Johnson to be the nominee of the 

Democratic Party of Texas as its candidate for the office of United States 

Senator from Toxas*  The party officers certified his name as such nominee 

to the Secretary of State of the State of Texas, for inclusion on the 

official ballot to be voted in the ensuing General Election, all in ac­

cordance with state law*

The laws of Texas further provide that the results of a party 

primary election may be contested by the losing candidate by suit in a
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District Court, which, in Texas, is a court of general jurisdiction*

In the ease of a contest of a statewide race, the venue of the contest 

is fixed in any of the three District Courts of Travis County, the seat 

of the State Capitol. In such a suit the court has authority to impound 

and open ballet boxes, make a recanvass, reject all illegal votes, and 

ascertain and declare the result.

Stevenson did not pursue the remedy provided by State
3/

law.4" Instead, he filed a suit in equity in a United States District 

Court in Fort Worth, Texas, seeking to enjoin the election officials 

of the State from placing Johnson’s name on the official ballot to be 

voted in the General Flection.

LITIGATION OVER NOMINATION

The above referred to suit by Stevenson was commenced on 

September 15, 1948 in the District Court of the United States for 

the Northern District of Texas (Fort Worth Division) against Johnson and
■ „ V

Tom L. Tyson and Vann M. Kennedy• Stevenson charged in substance

that numerous election irregularities and illegalities had occurred 

and as a result thereof he was deprived of the Democratic nomination.

He asked the Court for the following:

1. An injunction to prevent officers of the Demo­

cratic Party in Texas from certifying the name of Johnson 

as Democratic nominee for United States Senator as a 

result of the primary election.

2. An injunction to prevent Johnson’s name as such 

nominee from being placed on the official ballot for the 

general election to be held on November 2, 1948,

As the winning candidate Johnson was unable 
this remedy, inasmuch as ho had no standing 
election.

to avail himself of 
to contest his own

Tom L. Tyson was Chairman of the Democratic State Convention 
held at Fort Worth, Texas, on September 14, 1948, and Vann M. 
Kennedy was Secretary of said Convention.

4



3*  Cancolla tion of the certificate if already made.

4. A declaration that Stevenson was the true nominee*

Immediately following the presentation of the complaint, 

Judge Davidson forthwith endorsed thereon a temporary restraining order*

On September 17, 1946, Stevenson amended his original com­

plaint and added as defendants Paul H*  Brown, Clarence 0*  Kraft, Melvin 
5/

Faulk, and Sully Montgomery. Upon the filing of the amended complaint
*

an amended enlarged temporary restraining order was also issued*  The 

restraining order was made returnable on September 21, 1946 at Fort Worth, 

Texas.

Thereafter, Johnson filed a notion to dismiss the complaint 

for want of jurisdiction and, on September ZL, 1948, a hearing on the 

application for a temporary injunction took place*  On September 22, 

1948, the temporary injunction was continued in effect*

On September 24, 1948, Johnson lodged an appeal before 

Honorable Joseph C*  Hutcheson, Jr*,  Circuit Judge of the United States 

Court of Appeals, 5th Circuit, seeking an order ’’setting aside and stay­
ing the temporary injunction order issued by the Court below, pond­
ing the determination of this appeal* ” Judge Hutcheson denied the motion 

"without prejudice to the right to present the motion to the (full) Court.”

On September 29, 1946, Johnson filed a motion for a stay of 

the temporary restraining order theretofore issued, which motion was ad­

dressed to the Honorable Hugo 1. Black, Associate Justice of the Supremo 

Court of the United States and Supervising Justice for the 5th Circuit. 

On the same day Justice Black issued an order providing "that the temporary 

injunction issued Hy the United States District Court for the Northern 

District of Texas (Fort Worth Division) on September 23, 1948, in the case 

entitled Coke R*  Stevenson v*  Lyndon B*  Johnson, ct al., Civil Number

Brown was Secretary of State of the State of Texas. Kraft, Faulk and 
Montgomery were County Judge, County Clerk and Sheriff, respectively, of 
Tarrant County, Texas*  These last three individuals were added as 
defendants, inasmuch as they constituted the members of the Election 
Board of Tarrant County and were alleged to be properly representative 
of all the Election Board Members of the 253 other counties of the State
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1640, be and the sane hereby is stayed and that the said temporary 

injunction is and shall be of no force and effect until further order 

of the Supreme Court.” Thereafter, on October 2, 1948, Coke R. 

Stevenson filed a notion with the Supreme Court of the United States 

requesting that the order of Mr. Justice Black of September 29, 1948, 

be vacated. On October 5, 1948, the Supreme Court issued an order 

denying the above mentioned motion and dismissed the proceedings.

Meanwhile, the Court of Appeals for the 5th Circuit pro­

ceeded with a consideration on the merits of Johnson*a  appeal from the 

District Court’s decision and, on October 7, 1948, in a unanimous de­

cision, held that the District Court was without jurisdiction to con­

sider the cause. It stated in part that:

"Wo arc of opinion... that there is here no case for 
interference by a Federal court of equity in a Sena­
torial primary; that the injunction ought not to have 
been granted; and that the motion to dismiss ought 
now to be sustained • • • •

"The order of injunction is set aside and the cause 
is remanded with direction to dismiss the petition.

Subsequently, Stevenson filed a petition for certiorari 

with the Supreme Court of the United States. On January 31, 1949, 

such petition was denied.

ACTION BI SUBCOMMITTEE

Following the receipt cf Stevenson’s charges the Sub­

committee sent investigators to Texas. No evidence has boon disclosed 

which would support Stevenson’s allegations.

No action has bean taken on Johnson’s allegations and, 

in view of the foregoing, no action is required.

67
170 Fed. 2nd, 108, 111.
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If wc were to assume, contraiy to precedent, that the 

Senate should properly inquire into the results of a nominating 

primary election conducted by a political party, and should set 

aside decisions of duly constituted party officials as authorized by 

State law, it is apparent that the defeated candidate himself, by 

not filing a contest in the State Courts of Texas and thus preserving 

the ballots cast in the primary, has made impossible the proper con­

duct of such an inquiry in the instant case. If, unknown to the Sub­

committee, illegal votes were actually cast and improper returns 

actually made in the run-off primary in Texas, in order to determine 

whether such conduct had the effect of changing the result of the 

race between Johnson and Stevenson it would be necessary to eliminate 

all illegal votes and all votes improperly counted and returned for each 

candidate. It would be necessary, among other things, to examine the 

ballots and returns in those counties vdacre Johnson claimed illegalities 

and irregularities resulting in large numbers of added votes for Steven­

son. Therefore, in order for the Subcommittee to arrive at its own de­

termination as to the results of the primary election, it would be nccos' 

sary to have a full ro-count of all the ballots and a check of all re­

turns.

This might have been accomplished if the Subcommittee had 

impounded all ballot boxes and returns, as requested by Johnson. It 

might also have been accomplished by Court order if Stevenson had fil­

ed a contest in a Texa s district court, as provided by State law. 

Johnson, being the officially certified party nominee, could not under 

Texas law invoke the jurisdiction and powers of the Court for the pur­

pose of effecting a recount or impounding of the ballots. The Subcom­

mittee is informed that all or virtually all of the ballots in the 

254 counties of Texas have now been destroyed pursuant to the provis— . 

ions of State law and a recount hence impossible.
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CONCLUSIONS

After a study and consideration of the above matters 

the Subcommittee concludes:

1. There is no contest pending before the Senate with re­

spect to the General Election in which Johnson was the victor.

2. No evidence has been disclosed which would support 

Stevenson’s allegations.

3. That Lyndon B. Johnson was duly elected and seated as 

United States Senator from the State of Texas.

Therefore your Subcommittee on Privileges and Elections 

recommends the adoption of the following resolution;

''RESOLVED, That Lyndon B. Johnson is hereby declared 

to be duly elected Senator of the United States from the State of 

Texas for the term of 6 years, commencing on the 3rd day of January 

19b9, and is entitled to be seated as such.”

Respectfully submitted,

Francis J. Jlyers, Chairman

Guy I'. Gillette

-Illiam F. Knowland
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REPORT OF THE SU0CCM1ITTEE ON PRIVILEGES 
Wl'IXcTOns;" to Tir'^iomEE' ON KML 

AND AIHIIilSTRATION. RE TEXAS SECOND PRIMARY

Tour Subcommittee on Privileges and Elections lias the 

following matters before it withrespect to the second or so-called 

"run-off" Democratic primary held August 28, 19U8, for the selection 

of ths Democratic nominee for a seat in the United States Senate 

representing the State of Texas:

1. A communication filed under date of October 18, 1?U8 

by Honorable Coke R. Stevenson, the defeated candidate for 

the Democratic nomination for United States Senator from Texas

in the "run-off" primary alleging election frauds and irregu­

larities in certain counties in Texas.

2. A communication filed under date of October 2J>, 19h8 

by Honorable Lyndon B. Johnson, the successful candidate for the 

Democratic nomination for United States Senator from Texas in

the "run-off" primary, alleging election frauds and irregularities 

in numerous counties tbremgltout Texas.

3. A petition was filed on January 19h9 by a Texas

"Citizens' Committee" 1/ requesting that no Democratic nominee 

for United States Senator /from Texas/ be seated.

Tour Subcommittee has had these matters under consideration 

and now respectfully reports as follows:

The Junior Senator from Texas, Honorable Lyndon B. Johnson 

("Johnson") was elected a Senator for a full six year term in the 

November 19118 General Election, receiving 809,1120 votes to his opponent's

389,190 votes. When the 81st Congress convened, Johnson presented his 

certificate of election from the State of Texas, took the oath of office

and was thereupon seated.

The "Citizens’ Committee" called itself the "Citizens' Committee 
Against Political Fraud," P. 0. Box 1271 - State Headquarters, 
San Antonio 6, Texas.
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No charges with respect to the conduct of the General

Election have been made either to the Senate or directly to the Senate 
2/Subcommittee on Privileges and Elections (’’Sub-Committee).-' There is, 

therefore, no contest pending before the Senate with respect to the 

General Election in which Johnson was the clear victor.

NATURE OF ALLEGATIONS

The petitions of the ’’Citizens’ Committee’’ in substance charged 

that at the time of the run-off primary, and as a consequence of the manner 

in which it was conducted, the Republican form of Government guaranteed 

to the State of Texas by Article IV, Section h, of the Constitution of the 

United States, was abridged and nullified. It was also charged, in effect, 

that an unnamed candidate or candidates engaged in ’’Insurrection or re­

bellion against the (United States and gave) aid or comfort to the enemies 

thereof....” These charges are entirely unsupported and need not be con­

sidered further.

Under date of October 18, 19b8, Stevenson forwarded a com­

munication to the Subcommittee in which he charged generally that various 

election frauds and other irregularities had occurred in certain counties 

in Texas. Stevenson requested the Comittee to investigate these charges.

Under date of October 219U8 Johnson, the successful can­

didate for the Democratic nomination in the run-off primary, filed a comnuni 

cation with the Uubcomittee in which he charged generally that various 

election frauds and irregularities had taken place in numerous counties 

throughout Texas. Johnson requested that all the ballots cast in the run­

off primary in all the counties of Texas be Impounded by the Subcommittee 

so that in the event a complete recount of said ballots was deemed necessary 

and ordered, they would be available for that purpose. Johnson’s charges 

were not investigated and his request was not acceded to.

CONDUCT OF TIC PARTY PRIMARY IN TEXAS

Inasmuch as no charges have been made with respect to the

__

Subcommittee of the Senate Comnittee on Rules and Administration 
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conduct of the General Election but only with respect to the run-off 

primary, it is desirable briefly to describe the manner in which ths 

laws of Texas require party primaries to be conducted and to indicate 

what actually transpired thereunder.

The laws of Texas governing party primary elections provide 

that the several County Executive Committees of a political party shall 

meet at stated times, shall canvass the returns as made by the election 

officials of the several voting precincts of the county, and shall 

certify the returns to the State Executive Committee of thepartyj that 

the State Executive Committee shall meet at a stated time, shall canvass 

the returns as certified by the County Executive Committees, and shall 

certify the result to the State Convention of the party for its a pproval 

or disapproval. This procedure was fully adhered toin the Primary Election.

On September 13, 19U8 in Fort .'<orth, Texas, Stevenson appeared 

before the State Executive Committee and presented his charges of fraud 

and Irregularities. The Committee heard the charges, determined the same 

in Johnson's favor and, pursuant to its statutory function, certified 

to the State Convention that Johnson had received a majority of the votes 

in the primary election.

The State Convention of the Democratic Party convened on 

September LU, lA^L, the day following the meeting of the Executive Comnittee 

received the Committee's report, and immediately referred it to the 

Convention's Committee on Party Nominations. The Committee on Party Nom­

inations recommended to the Convention that Johnson's name be certified as 

the Democratic nominee for United States Senator. The Convention adopted 

the report of that committee, and declared Johnson tobe the nominee of the 

Democratic Party of Texas as its candidate for the office of United States 

Senator from Texas. The party officers certified his name as such nominee 

to the Secretary of State of the State of Texas, for inclusion on the 

official ballot to be voted in the ensuing General Election, all In ac­

cordance with state law.

The laws of Texas further provide that the results of a parly

primary election may be contested by the losing candidate by suit in a
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District Court, which, in Texas, is a court of general jurisdiction.

In the case of a contest of a statewide race, the venue of the contest 

is fixed in any of the three District Courts of Travis County, the seat 

of the State Capitol. In such a suit the court has authority to impound 

and open ballot boxes, make a recanvass, reject qH Illegal votes, and 

ascertain and declare the result.

Stevenson did not pursue the remedy provided by State 
law.^/ instead, he filed a suit in equity In a United States District 

Court in Fort worth, Texas, seeking to enjoin the election officials 

of the State from placing Johnson's name on the official ballot to be 

voted in the General election.

LITIGATION OVER NOMINATION

The above referred to suit by Stevenson was commenced 

on September 15, 191*8  in the District Court of the United States for 

the Northern District of Texas (Fort Worth Division) against Johnson 

and Tom L. Tyson and Vann M. Kennedy.^/ Stevenson charged in substance 

that numerous election irregularities and illegalities had occurred 

and as a result thereof he was deprived of the Democratic nomination. 

He asked the Court for the following*

1. An injunction to prevent officers of the Demo­

cratic Party in Texas from certifying the name of Johnson 

as Democratic nominee for United States Senator as a 

result of the primary election.

2. An injunction to prevent Johnson's name as such 

nominee from being placed on the official ballot for the 

general election to be held on November 2, 1918.*

As the winning candidate Johnson was unable to avail himself of this 
remedy, inasmuch as he had no standing to contest his own election.

V
Torn L. Tyson was Chairman of the Democratic State Convention held 
at Fort Aorth, Texas, on September 11*,  191*8,  and Vann M. Kennedy 
was Secretary of said Convention.



I*ge ,5

3*  Cancellation of the certificate if already made.

It. A declaration that Stevenson was the true nominee

Immediately following the presentation of the complaint,

Judge Davidson forthwith endorsed thereon a temporary restraining 

order.

Qu September 17, 1948, Stevenson amended hie original 

complaint and added as defendants Paul H. Brown, Clarence 0. Kraft, 
Melvin Faulk, and Sully Montgomery.^ Upon the filing of the amended 

complaint an amended enlarged temporary restraining order wars also 

issued. The restraining order was made returnable on September 21, 

1948 at Fort Lor th, Texas.

Thereafter, Johnson filed a motion to dismiss the com­

plaint for want of jurisdiction and, on September 21, 191$, a hearing 

on the application for a temporary injunction took place. On September 

22, 191$, the temporary injunction was continued in effect.

On September 24, 191$, Johnson lodged an appeal before 

Honorable Joseph C. Hutcheson, Jr., Circuit Judge of the United States 

Court of Appeals, 5th Circuit, seeking an order "setting aside and 

staying the temporary injunction order issued by the Court below, pend­

ing the determination of this appeal." Judge Hutcheson denied the 

motion "without prejudice to the right to present the motion to the 

(full) Court."

On September 29, 1946, Johnson filed a motion for a stay 

of the temporary restraining order theretofore issued, which motion was 

addressed to the Honorable Hugo L. Black, Associate Justice of the 

Supreme Court of the United States and Supervising Justice for the £th 

Circuit. On the same day Justice Black issued an order providing "that 

the temporary injunction issued by the United States District Court for 

the Northern District of Texas (Fort Worth Division) on September 23, 

1-48, in the case entitled Coke R< Stevenson v. Lyndon B. Johnson, et al,

L/
Brown was Secretary of State of the State of Texas. Kraft, Faulk and 
Montgomery were County Judge, County Clerk and Sheriff, respectively, of 
Tarrant County, Texas. These last three Individuals were added as 
defendants, inaanuch as they constituted the members of the Election 
Board of Tarrant County and were alleged to be properly representative of 
all the Election Board Members of the 253 other counties of the State. 



Civil Number 16U0, be and the same hereby is stayed and that the 

said temporary injunction is and shall be of no force and effect 

until further order of the Supreme Court." Thereafter, on October 

2, 19h8, Coke R. Stevenson filed a motion with the Supreme Court of the 

United States requesting that the order of Mr. Justice Black of 

September 29, 19118, be vacated. On October J>, 19118, the Supreme 

Court issued an order denying the above mentioned motion and dis­

missed the proceedings.

Meanwhile, the Court of Appeals for the £th Circuit 

proceeded with a consideration on the merits of Johnson’s appeal from 

the District Court’s decision and, on October 7, 19118, ina unanimous 

decision, held that the District Court was without jurisdiction to 

consider the cause. It stated in art that:

"We are of opinion...that there is here no case for 
interference by a Federal court of equity in a Sena­
torial primary; that the injunction ought not to have 
been granted; and that the motion to dismiss ought 
now to be sustained ....

"The order of injunction is set aside and the cause , t 
is remanded with direction to dismiss the petition. 

Subsequently, Stevenson filed a petition for certiorari

with the Supreme Court of the United States. Cn January 11, 19119, 

such petition was denied.

ACTION BY SUB-COMMITTEE

Following the receipt of Stevenson’s charges the Sub- 

fcoraaittee sent investigators to Texas. No evidence has been disclosed ’ll
which would support Stevenson’s allegations.

No action has been taken on Johnson’s allegations and, 

in view of the oregoing, no action is rKquired.

5r----------------------------------
170 Fed. 2nd, 108, 111
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If we were to assume, contrary to precedent, that the 

Senate should properly inquire into the results of a nominating 

primary election conducted by a political party, and should set 

aside decisions of duly constituted party officials as authorized by 

State law, it is apparent that the defeated candidate himself, by 

not filing a contest in the State Courts of Texas and thus preserving 

the ballots cast in 'he primary, has frustrated the proper conduct 

of such an inquiry in the instant case. If, unknown to the Subcom­

mittee, illegal votes were actually cast and improper returns actually 

made in the run-off primary in Texas, in order to determine whether 

such conduct had the effect of changing the result of the race be­

tween Johnson and Stevenson it would be necessary to eliminate all il­

legal votes and all votes improperly counted and returned for each 

candidate. It would be necessary, among other things, to examine the 

ballots and returns in those counties where Johnson claimed Illegalities 

and irregularities resulting in large numbers of added votes for Steven­

son. Therefore, in order for the Subcommittee to arrive at its own de­

termination as to the results of the primary election, it would be neces­

sary to have a full re-count of all the ballots and a check of all re­

turns.

This might have been accomplished if the Subcommittee had 

Impounded all ballot boxes and returns, as requested by Johnson. It 

might also have been accomplished by Court order if Stevenson had fil­

ed a contest in a Texas district court, as provided by State law.

Johnson, being the officially certified party nominee,could not under 

Texas law invoke the jurisdiction and powers of the Court for the pur­

pose of effecting a recount or impounding of the ballots. The Subcom­

mittee is informed that all or virtually all of the ballots in the 

2$h counties of Texas have now been destroyed pursuant to the provis­

ions of State law and a recount hence impossible.
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CflBCIOTiaB
After a stucty and consideration of the above matters

the Subcommittee concludes:

1. There is no contest pending before the Senate with 

respect to the General Election in which Johnson was the victor.

2. No evidence has been disclosed which would support 

Stevenson's allegations.

3. That Lyndon B. Johnson was duly elected and seated as 

United States Senator frcmi the State of Texas.

Therefore your Subcommittee on Privileges and Elections 

recommends the adoption of the following resolution:

"RESOLVED, That Lyndon B. Johnson is hereby declared

to be a duly elected Senator of the United tates from the State of 

Texas for the term of 6 years, commencing on the 3rd day of January 

lj>h9, and is entitled to be seated as such."

liespectfully suhwiit.tad,.------—

Francis J. Myers, Chairman

Guy 1J. Gillette

William F. KncwrlancT



I am enclosing herewith for your information a

copy of a report of the Senate Subcommittee on Privileges 

and elections to the Committee on Rules and Administration 

regarding charges with respect to the conduct of the 

August 28, 1948 "run-off" primary election for the Democratic 

nomination for United States Senator from Texas, made by 

Coke R. Stevenson, the defeated candidate in that Primary, 

This report, which, you will note, concludes that you were 

duly elected United States Senator from the State of Texas, 

has been unanimously adopted by the Committee on Rules and 

Administration,

In connection with the preparation of this report 

the Subcommittee's staff made a thorough Investigation of 

the charges and a most careful study of all information and 

data which conceivably could be of significance in consider­

ing such charges. On the basis of that Investigation and 

study the Subcommittee unanimously concluded that no basis 

whatsoever existed for contesting your election. On the 

contrary, only minor irregularities, common to every election, 

which would not possibly vitiate a state-wide primary and 

subsequent general election, wore discovered. All of the 

evidence supports the conclusion that you had no knowledge 

or reason to believe that any election irregularities in 

fact occurred. Further, it is abundantly clear that the 

charges made were engendered solely by the heat of a 

vigorous political campaign.
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