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Supreme Court decision in the 
Petroleum case in June, 1954. 
the same time, the bill would 
interstate pipe-line companies 
along to their customers only

than the predictable, material 
consequences of regulation—im­
portant as they are—is the 
broad and general danger im­
plicit in the new concept of 
Federal controls which has de­
veloped since the Phillips deci­
sion. For these attempted con­
trols are depriving a whole in­
dustry of the right to compete. 
And in doing so they pose a 
threat to a freedom which is 
vital to the American economy.”

Granted that these spokes­
men have an ax to'grind, and 
recognizing the fact that one 
control on one industry does 
not necessarily pose a threat to 
all industries, I feej these men 
may be justified in sounding 
the alarm. " .

The \ Phillips case involved 
only one producing; company, 
Continued on lutftnZ

======= By DONALD I. ROGERS- —
Business and Financial Editor

Breaking Bureaucratic Shackles ,o '

IT IS strange, some times, how strictly political issues in 
Washington embody overtones which can affect whole seg­
ments of American business. Such is the case with the Ful­

bright-Bill, scheduled by Senate Majority' Leader Lyndon B. 
Johnson, D^.Tex„ for early consideration. It's a measure which 
would 'relieve the nation’s natural-gas 
producers from the price-fixing controls 
imposed , by the Federal government 
after a 
Phillips

At 
permit 
to pass 
such increases in gals prices as the Fed 
era! Power Commission determined to' 
be a reasonable market price. The 
House in July passed the Harris Bill, 
almost identical to the Fulbright Bill.

Current-interest in the producer-- 
regulation issue is largely political and 
centered almost wholly in Washington. 
Yet there are implications that go be­
yond politics or even beyond the natur­
al-gas industry and have become of concern to business men 
and the general public. These aspects are brought out in a recent 
report to the general membership of the Natural Gas and Oil 
Resources Committee by its Executive Committee.. This is not 
an impartial group, by any means, and the committee, in its 
own words, is “made up of indi­
viduals and companies con­
cerned with natural gas and the 
broader basic issues of a free 
economy.”

But here’s what the commit­
tee says: “After eighteen months 
of the Federal government’s ef­
forts to regulate natural gas 
production, most of the pre­
dictable consequences are now 
evident. A reluctant, under­
staffed Federal Power Commis­
sion has failed to find a means 
of applying a realistic and 
equitable formula to the com­
petitive production of natural 
gas. The Commission’s bewild­
erment and indecision are re­
flected throughout the industry. 
The incentive to explore and de­
velop has been largely removed.”

Looking beyond the immedi­
ate, the report continues: “But 
what is far more important

Donald I. Rogers

Kogers
(Continued from page six) 

yet the Supreme Court’s 5-to3 
- decision has been broadened to 
include 8,000 producers. There 
was no war or other national 
emergency to spur a quick and 

. sweeping application. There was 
' no evidence of monopoly or of 
; price fixing. There was, in fact, 
abundant evidence to the con- 

! trary.
■ Yet bureaucracy.was imposed 
on one of the larger, least cen- 

; tralized, most Vigorously com-1 
. Petitive industries in America in 
which 743 producers supply only

• 80 per cent of the gas, accord-
• ing to the Bureau of Mines.

So a precedent for denial of 
. the right to compete , has been 
established. What started as a 
decision about prices has been 
interpreted as something to re­
quire controls clear back to, the ! 
wellhead so that now the F. p c 1 
even controls the production 
and pricing' of distillates of gas. !

If the precedent is accepted, j
• Per se, it may embody some ! 
elements of contagion, and this i 
could concern all business. j

Competition is not just a vital, i 
a necessary element in the Re- I 
public’s economy; it is the key- j 
stone of oUr success. We should I 
guard it as zealously as we police ' 
its violators.
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UTILITY REGULATION OF LARGER MQMM8 OHLY

(Douglas Amendment)

The assertion that regulation on % size basis would be administratively 

feasible fails to consider the structure of the industry. The adMnistrative 

load would not be lighter than that placed on the Ccmaission by the Fulbright 

Bill. On the contrary, the consequence would be tremendously heavier and a 

confounding of the existing confusion. Federal utilitytype regulation would 

hurt consumer interests whether applied only to the larger producers or to all 

producers. It would discourage entry of gas into interstate markets. It would 

divert higher-cost gas to interstate markets and lower-cost gas to intrastate 

markets. It would boost consumer costs as volumes decline.

1. Now many Companies Would Be Regulated?

Senator Douglas says that regulation would be limited to 197 

independent producers, on the basis of the organization of the industry 

existing in 1954. He suggests that his count of "number of producers" 

is subject "to some small adjustment ...". The "small adjustment" 

to which the Senator refers, amounts to more than 100 per cent. In 

other words, more than one-half of the separate vendors who sold L 

billion cubic feet or more to pipeline companies in 1954 are omitted 

from Senator Douglas’s calculations.

The annual reports of the pipeline companies to the Federal Power 

Commission were not prepared for the purpose for which the Senator lias 

used them. In the many instances where purchases by pipeline companies 

are from unitized fields, or the vendor is an operator or any kind of a 

Joint-interest arrangement, the reports set forth only a single name.
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It is the name of the operator who handles gas owned by several - a 

score • or even a hundred independent producers selling under separate 

contracts. Nevertheless, these quantities have been added to the 

quantities reported as purchased from the named vendor in other 

locations.

To say that the number of independent producers selling more than 

2 billion cubic feet in 195^ is well over 400 does not tell the whole 

story. That figure includes nothing for the hundreds of producers in 

unitized fields,

2. Regulation Would Have To Recognize Individual Transactions.

The Senator from Illinois commented that, "it is a regulation of 

sales transactions that we are debating" (page 1060). This comment 

seems to mean that total sales by each given vendor throughout the 

United States are to determine whether or not the enterprise is 

subject to regulation, but that the regulation is to be applied to 

each separate producing property regardless of volume of production or 

sales at each location. The regulatory responsibility would be spread 

to thousands of contracts.

The scattered operations of the independent vendors who would be 

subject to regulation in some 1Z00 fields in the United States are 

under widely diverse conditions. The gas varies in quality and distance 

from market. All these diverse factors are equated by the coiapetitively 

determined prices. They would have to be ignored if a common price were 

fixed for all gas produced by a company. It would be discriminatory, 

for example, to fix prices for Appalachian delivery based primarily on 

costs incurred by the company under fortuitous conditions in the South­

west producing area.
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The fact is that the volwaes which Senator Douglas related to 197 

producers represent a total of 1,539 sales situations as reported by 

the pipeline companies which in turn are based upon an almost Infinite 

number of contractual arrangements with individual producers in given 

fields or in arrangements for casinghead MS for processing. The Federal 

Bower Commission would have to go to the underlying contracts.

3* Regulation by Site Haans Wide Price Disparity

The public utility formula will result in a wide disparity of 

prices among regulated producers in the same fields. .Should one "small1* 

producer's lease bring him the competitive market price, while the 

larger producer owning an adjoining tract is paid a ’’cost plus” price 

which might be either much lower or much higher? This is discriminatory 

regulation.

4. Landowners Would Insist Upon Protection Fran Regulation

Landowners would require protection against the possibility of 

royalty returns below the reasonable market value of the gas. They 

might, if necessary to avoid adverse effects of regulation, insist 

upon separate sales privileges for their respective portions.

5. Regulation Would Be Applicable to a Changing Number of Companies

Identification of the subjects of regulation is a first step in 

the exercise of any regulatory responsibility. The difficulties 

encountered when it is necessary to go behind each transaction suggests 

the enormity of the regulatory task which would confront the Commission.

The Federal .Power Commission would find it necessary to review all 

contracts for interstate sales frequently to determine whether or not 

any new sales contract resulted in the vendor becoming or being no longer 

subject to the regulation. Review of the continuously changing conditions 
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will result in a morass of regulatory burden, a magnification of price 

changes compared with those in the past, and continuous reshuffling of 

the constant price disparities among and within fields.

Prudent owners of both existing and newly discovered reserves 

will take advantage of all the available means and opportunities to 

avoid burdensome and disadvantageous regulation. Contracts for sale 

of additional supplies will be written in such a manner as to remove 

more and more producers entirely from Federal regulation. Future 

discoveries will be sold outright or otherwise "spun off" as an obvious 

means of escaping the burden of regulation and of assuring receipt of 

the competitively determined price.

It is no wonder that the Federal R>wer Commission, in reporting on 

the Douglas proposal, declared that it “would be administratively difficult, 

if not unworkable, and would of necessity be uncertain,"

6. The Regulatory lag

Regulating producers will require a review by the regulatory body 

and the issuance of a Certificate of Convenience and Necessity before new 

sales can be made from new producing properties. There is a regulatory 

lag of approximately two years between time of entry and time of approval 

of rate cases, such as would be involved in the review and determination 

of the price that should be applicable to the gas produced by a new well 

of a regulated company. On the other hand, a unregulated company could 

drill an off-set well on an adjacent piece of property and not being

to ration could M and connect to the interstate carrier 

immediately and drain the reservoir from under the regulated well for a 

period averaging two years before the regulated company could do business.
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7. The Inevitable Cost Problem

Quite aside from all this, how can a utility cost formula 

possibly be applied in regulation of individual Ms sales transactions* 

In all but a relatively few situations dry gas suitable for delivery 

to pipelines is produced Jointly with oil, gasoline, or other liquid 

hydrocarbons. All the costs of exploration, development, and 

production are Joint among the several products. No method of 

allocating such Joint costs is available. None can be made available 

which is Wore than an arbitrary Question-begging formula.

Even if costs associated with successful exploration, discovery, 

and development were Measurable, how are costs associated with the 

failures to be treated when the regulation is applied to the individual 

transaction or producing property, ^successful ventures, wherever they 

Wsy be, do not result in sales transactions.

8. Regulation Would Discourage Growth

As producers approached the arbitrary line of demarcation of D 

billion cdbie feet of annual gas production they would tend to refrain 

from additional drilling in order to escape the burdens of federal 

regulation.

***##*#*

Limitation to larger producers would in no way set aside the disastrous 

results which a utility cost-plus type of regulation would bring to interstate 

consumers. Additional supplies to the interstate market would tend to be 

limited to those available from those larger producers who have higher costs 

or from the smaller producers who would not thereby subject themselves to 

federal regulation.

February 2, 1956
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Dre amendment vs are now debating has Veen labeled—or I should say. 

Mislabeled—a "conservation' amWMment, and the untanring person could be taken 

in by It on that ground. But, let me assure you, gentlemen, it is anything but 

that. The effects of the amndment are far-reaching and contrary to all that 

you and I know are best and good for our beloved nation. This proposed amend­

ment would give the federal Power Commission Jurisdiction over the conservation 

of gas all the way back to the producing reservoir, and ths power to control at 

the distribution end the uses to be made of this fuel*

Here are a few of the things that the innocent-sounding words in the amend­

ment would bring about:

— Destruction of the long-established rights of the 
states to regulate in the interests of conservation.

— Perversion of the clear intent of Congress in passing 
the Natural Gas Act in WM

— Establishment through federal control of 
tion federal control over oil production.

— negation of much of the effect of the Pulbright bill 
now before us.

— Opset of the Mole concept of natural gas regulation.

— And, under the guise of conservation, federal control 
of the end use of natural gas.

Sow, let's examine those points a bit closer.

Nothing was more clear in the Natural Gas Act, in its legislative history, 

and in subsequent court decisions construing and applying the Act, than this 

point: The states were to retain all of the powers OOM they ever had. The 

Act was complementary to state regulation and was in no way to interfere with 

the exercise of state regulatory power.
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Prior to passage of the Muni Gas Act, MW states had adopted compre­

hensive systems for regulating the drilling for, and production of, crude oil 

and natural gas in the interest of preventing mate and conserving these na­

tural resources. Many other states have adopted similar systems since that 

time# Older these system®, the states govern, in great detail, the activities 

of the oil MS producing industry.

The Kilgore amendment would completely destroy the progress which has been made 

by the states in conserving oil «M M«. It would completely reverse all of the 

history Ln respect to the ccMservaticm of oil and MS. This it would do by taking 

these traditional powers from the various states and placing them in the hands 

of the Federal Power Gemmission. I mention both oil and gas advisedly because 

the power to conserve gas necessarily carries with it the power to regulate the 

production of oil, since both products are usually produced from the same well.

This amendment would go a long way toward accomplishing what many advocates 

of centralized federal government have been trying to foist upon us for years. 

Xt would snckject oil and gas production and distribution of gas to federal regu­

lation.

Bills similar to the amendment now being discussed have been introduced in 

Congress in the past. I am thinking notably of 8. 2001 proposed by Mr. Kilgore 

and. L.K. U9U3 proposed by Mr. Staggers. These bills, fortunately, were rejected 

after due consideration by the committees. Still, the amendment we have under 

discussion goes even further--muoh further—than either of those two proposed 

bills, in that it swersedes rather than complsmWLts state conservation regulation.

Mose of us who have followed this legislation closely know that the main 

object of this amendment is to prevent natural gas from being used for industrial 

purposes in competition with coal; and, in turn, as a necessary corollary, to 

cause natural gas to command higher prices for domestic uses. In other words, 
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this is an amendment designed both to legislate natural gas out of competition 

with coal and other fuels, and to bring about federal control of the end use of 

natural gas*

Throughout the debate on the Fulbright bill, the opposition frequently as­

serted that it wanted only to protect residential consumers of natural gas 

against what it falsely claimed would be out-of-proportion price increases per­

mitted by the bill* The opposition contended that the industrial use of gas 

helps to keep down the price to residential consumer®. And it claimed that if 

the Fulbright bill passes, the price of natural gas will increase to such a 

point that industry will stop using this source of energy and revert to an al­

ternate fuel. Such an action on the part of industry would—so the opposition 

says—increase the price of gas to the residential user.

Those of us who favor the Fulbright bill certainly can not agree that pas­

sage of the bin will result in unjustifiable price increases that would, by 

themselves, cause industry to turn to another fuel* But there can be no differ­

ence of opinion among either proponents or opponents as to the situation that 

would result if the Kilgore amendment, limiting the use of gas for industrial 

purposes, is accepted*

If we pass the amendment, wswlll have limited, if not eliminated, the in­

dustrial use of gas* Thus, we will have brought about, by legislative enact­

ment, the very situation which the illustrious senior senator from Illinois and 

others who are aligned with him against the Fulbright bill have suggested would 

be a danger to the residential consumer. We will have destroyed, or seriously 

curtailed, the very Industrial market for natural gas which the opposition claims 

is such a protection to the residential consumer.

I submit, Mr. President, that it is inconceivable that any senator who
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opposes the Fulbright bill cm this basis could favor the Kilgore amendment. Ob­

viously any opposing senator Mo votes for this amendment would be voting against 

a protection of the residential consumer he claims now exists.

Xt is generally recognised that hi A labor costs have brought shout a 

situation whereby coal is not cccpetitive with natural gas or oil for some pur­

poses. But it is not the American way to legislate the American people out of 

better or cheaper products singly to protect one competitive industry against 

mother. The horse-drawn carriage industry felt the competitive impact of the 

automobile• The railroads felt the impact of the bus and truck# All other 

forms of transportation felt the impact of the airlines. But you can look in 

vain for any Act of Congress designed to heed off this progress. You will find, 

however, Acts that were intended to encourage and stimulate the growth of the 

newer, competitive industries. Xt would not be Ln keeping with the spirit of 

America for the Congress to intervene in the present competition between gas, 

on the cm hand, and coal, on the other. But that is precisely what it would be 

doing if it adopted the proposed amendment.

Fortunately, Congress has traditionally refused to create a monopoly in 

favor of coal and against gas. We should continue to refuse to grant that monopoly.

Fortunately, Congress has traditionally refused to set up any regional dis­

crimination which would limit industries in their choice of fuels. We should 

continue to refuse to provide for such discrimination•

Fortunately, Congress has traditionally refused to discriminate against one 

producing area In favor of another. M should continue to refuse to permit such 

(H tmrimlnatl pn..

Fortunately, Congress has traditionally refused to deny to consumers their 

right of free choice among coveting fuels. We should continue to reject any 

such restrictions.
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It will be a sorry day indeed for the nation 'when a federal bureau sitting 

in Washington tries to regulate the daily activities of the thousands of gas 

and oil producers in this country. Still that is exactly what would happen if 

this amendment prevails.

It would be iLpractical, if Mt impossible, for the Federal Power Comis- 

sion to rsMlate the oil and gas producing industry in the many respects now 

exercised by the states in aid of conservation. Do w want the Federal Power 

Commission to tell each producer or would-be producer when »yd where under 

what conditions he can drill? Or what amount of oil and what amount of gas he 

can take from his wells? Or whether he can sell or use the Ms, or whether he 

must return it to the reservoir? Definitely, we don’t. These are a few of the 

things that the states haw been doing—and doing well—for these many years. 

Neither I nor anyone else could offer one logical reason for the Federal govern­

ment to take over these purely local functions.

It is an elenmtaxy principle of law that when the Federal gowrnment pre­

empts a field involving interstate commerce, the states are ousted of their 

power. The proposed amendment would preeqpt the field of conservation of na­

tural Ms insofar as the gas moves in interstate commerce. Perhaps the states 

would retain their powers in respect to oil or gas which does not leave the 

state, but that would serve no useful purpose. Such a situation would only re­

sult in greater chaos, for we would have a state body regulating one well but 

another body regulating a neighboring well. I ask you, gentle wi, how chaotic 

can you get?

Hy illustrious coHeagues, I urge you again: Be not misled by the Mconser­

vation” label that has so erroneously been attached to this amendment. Do not be 

taken in by its iimocent-eoundlng words. Beccgnlse the amendment for what it is: 

An indefensible attack on our traditional system of conservation by the states and 
a barefaced effort to revolutionize the entire concept of natural gas regulation 

and bring shout Federal control of the end use of this fuel.

3/3/56 A M
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INSERTION OF "NO OBLIGATION TO PM” 
MOV2LIM M WABDS.&W

(Pastore 'AzaerSmeirt')' '

The distinguished Senator from Rhode Island has asked for an explanation 

of the different treatment accorded in Section Z of the Fulbright Bill to 

existing contracts and future contracts as regards the price to be paid to 

producers by pipeline companies. By this Amendment he would eliminate such 

difference.

The explanation, we believe, is apparent from the Bill itself when con­

sidered in connection with the facts. It is but mother effort to be fair to 

all concerned, and thus to protect the consumer.

For consumer protection, the Fulbright Bill provides that a pipeline com­

pany cannot pass on to the distributor, and thus to the consumer, a field price 

in excess of what the Federal Power Commission finds to be the ’’reasonable 

market price” of the gas in the field.

Under some existing contracts the pipeline companies might be called tpon, 

under certain escalation clauses, to pay more to the producer than the Federal 

Power Commission would approve for rate purposes. They would thus be caught 

between the producer and the distributor. When these contracts were made there 

was no procedure under which the pipeline company could obtain a prior determi­

nation as to whether the field price to be paid would be approved by the Federal 

Power Commission. Neither was there the restriction provided in the Fulbright 

Bin that only the ’’reasonable market price” of the gas as determined by the 

Federal Power Cotamission could be used by the pipeline company as an operating 

cost for rate purposes.

As the result of Committee hearings, it was felt that since it was proposed 

to change the law by imposing specific restrictions on what the pipeline companies 

could include in costs for purchased gas, it was only fair to relieve them of the
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obligation under existing contracts to pay more for the gas than they could 

recoup. This could only be done at the expense of the producer, and under the 

Fulbright Bill it is done in that manner.

The situation and equities, however, will be different as regards new or 

renegotiated contracts entered into after the passage of the Fulbright Bill.

Any pipeline company entering into a gas purchase contract after the ef­

fective date of this Bill will do so with full knowledge of its rights, limita­

tions and obligations • It will know that it can include in its costs for rate 

purposes only the "reasonable market price” of gas as determined by the Federal 

Power Commission. It will also know that under Sec. 3(c) it has the right, 

before entering into a purchase contract, to go before the Federal Power Com­

mission and find out in advance whether the price it proposes to pay will be 

approved and can be included in its costs. There is thus no chance for it to 

be involuntarily caught price-wise between producer and distributor for it will 

act with full knowledge of the law and its rights thereunder.

Therefore, the equity that Justifies the restriction on payment to the pro­

ducer under existing contracts does not exist as regards new contracts.

The difference in the payment provision between existing and future con­

tracts is also most ingaortant in assuring an adequate future supply of gas.

Uhder existing contracts the producer is bound to continue to deliver gas 

to the interstate pipelines, and this is true even though he is to be paid 

only what the Federal Power Comissian finds to be the "reasonable market price.”

The producer, however, is not obligated in any manner to make new contracts 

to commit new supplies to interstate commerce, and unless he can know in advance 

what his price will be he will not make additional committments. He win not 

sign M for 20 years and leave his price to be fixed at a later date by a 

regulatory body.



One other fact should be noted. Consumer protection does not require 

the adoption of this Amendment by the distinguished Senator from Rhode Island. 

Regardless of the price paid to the producer by the pipeline company there could 

never be passed on to the consumer more than the Federal Power Commission finds 

to be the ”reasonable market price’1 of the gas. Me consumer is thus protected 

in all events.

2/3/56
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Insertion of ’’the protection of the interest of the consumer."

Sections Z and

As presently written, the Fulbright Bill contains all of the provisions 

usually considered necessary to protect the interest of the consumer against 

unreasonable prices.

It provides that in determining whether a contract price for gas in the 

field is the "reasonable market price” the Federal Power Commission shall con­

sider, among other things (1) whether such price has been competitively arrived 

at, (2) the effect of the contract upon the assurance of supply, and (z) the 

reasonableness of the provisions of the contract as they relate to existing or 

future prices.

These are all consumer protective provisions and are the basic yardsticks 

that would be used to test the reasonableness of the price to be paid for any 

product in an effort to protect the consumer, het us look at them separately.

(1) Competition has always been recognized as one of the greatest protections 

to the consumer against unreasonable prices. When a contract price for the 

purchase of gas by a pipeline company has to fulfil the requirement of "being 

competitively arrived at," and the federal regulatory body is the Judge, it 

cannot be said that the consumer is not protected.

(2) Assurance of supply is another most important factor from the stand­

point of protecting the consumer. A low arbitrary price does not help the con­

sumer if, because of such arbitrary price, the product is in short supply and 

cannot be obtained. The consumers’ real protection against high prices is an 

abundance of supply. When the Fulbright bill provides that the federal regulatory 

body shall test a price to see whether it will or will not result in an abundant 

supply, the consumer is certainly getting the protection that he needs to protect 
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him against scarcity and resulting high prices#

(3) Under the Fulbright bill as presently written the federal regulatory 

body must also test the reasonableness of the provision® of the contract as 

they relate to existing and future prices. Here again the consumer gets the 

protection not only against unreasonable prices at the present time, but 

against contract provisions that would lead to unreasonable prices in the 

future.

What it an sums up to is that the three yardsticks set out in the 

Fulbright bin are all "for the protection of the interest of the consumer" 

and for no other purpose. Having enumerated the important protection® to the 

consumer, nothing would be added to the bin by merely inserting a statement 

of the purpose for which the enumeration is made. KO new yardstick is suggested 

by this amendment — merely a restatement of that which is already covered.

This was apparently recognised by the distinguished author of this 

amendment while the matter was in Committee, for nowhere in the minority report 

signed by him is it ever suggested that the insertion of the now proposed words 

would extend to the consumer any greater protection than will be extended by 

the three yardsticks enumerated in the FulbriAit bill.

February 2, 1956
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Watkin’s Amendment to the Fulbright Bill
(S. 1853)

The proposed, amendment provides:

"It shall not be deemed to be consistent with the 
public interest to authorize the exportation or impor­
tation of natural gas in any case where the Commission 
finds that such exportation or importation will result 
in unemployment or injury to competing fuel industries 
of the United States,"

This wording is identical to that which appeared in the Hunt Bill (S. 1287,

8Zrd Congress) to amend the Natural Gas Act except that "economic dislocation"

was included by Senator Hunt just prior to "unemployment." Hearings were held 

on that bill, but it was never reported out of committee. It would appear 

that the principle considerations on this amendment are:

1. The amendment establishes a principle that is so rigid in 

application as not to permit consideration of the over-all 

public interest so far as the Federal Power Commission is 

concerned.

2. This amendment would for all practical purposes deny all

applications for certificates of convenience for the import

of natural gas since any importation of energy is bound to

have at least a slight adverse effect upon a domestic energy 

source.

Z. The General Agreement on Tariffs and Trade has an escape

clause which permits restriction of imports in case domestic

industry suffers or is threatened with serious injury from

imports. Thus the purpose of the amendment is already ade­

quately covered.
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4. The amendment would require violation of General Agreement 

on Tariffs and Trade which could jeopardize certain recipro­

cal trade concessions of benefit to the United States.

5. The importance of hemispheric trade to the country’s over­

all economic and security interests was most recently 

illustrated by Office of Defense Mobilization’s call for 

reduction in crude oil imports. In considering the volume 

of imported oil subject to reduction, the quantities brought 

from Canada and Venezuela were excluded. Under present 

technological developments all imports of natural gas will 

come from our neighboring countries of Canada or Mexico. 

This amendment would be counter to the building of sound 

hemispheric trade and security relationships.

6. The amendment would deny the consumer, both industrial and 

residential, freedom of choice in the fuels he uses. In 

effect, the consumer would be denied the right to choose 

the lowest cost fuel as between gas and coal.

7. It hardly seems likely that imported gas will be any more 

injurious to competing fuels than domestically produced gas 

inasmuch as the cost delivered at the borders, which varies 

from 22^ to 25^ per Mcf for Canadian gas to 1^.2-L for Mexican 

gas is higher than the average field price in the United States.

8. The amendment would deny additional gas to areas already using 

large volumes of natural gas. For example, the California
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market would lose gas supplies in the San Juan basin to the 

Pacific Northwest pipeline simply because Pacific Northwest 

could not import gas from Canada. At the same time, Pacific 

Northwest’s customers might have to pay a higher price for 

the domestically produced gas than for the imported gas 

because of the long haul.

January 31, 1956
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SEASONABLE MARKET PRICE V MK3T AND REASONABLE . .,l,..,„^,..^»?...,......... . tL

The proposal to amend the Fulbright Bill to specify ’"just and reasonable” 

instead of “reasonable market price” is a trap for the unwary. Some of its 

advocates are innocent victims of the design of the opponents of this legis­

lation to wreck it.

To the uninitiated, it may seem incredible that anyone could object to 

prices that are “Just and reasonable” — any more than one could fail to be 

against sin. But the fact is that these words are words of art in law and are 

used to prescribe rates for public utilities and have an accepted meaning of 

cost plus a reasonable return on investment, usually 6 per cent per annum. This 

is made clear by the memorandum of the assistant legislative counsel introduced 

by the Senior Senator from Massachusetts (Vol. 2, Congressional Record, p. 1Z25). 

It is also confirmed by the recent opinion of the United States Court of Appeals 

of the District of Columbia in two cases styled City of Detroit, Michigan v. 

Federal Bower Comission and County of Wayne, Michigan v. Federal Power Commission 

(Nos. 12351 and 1SZ59, respectively). There the United States Court of Appeals 

of the District of Columbia struck down the order of the Commission allowing 

Banhandle Eastern Pipeline Company a field price for the gas it produced and held 

that the Commission must consider costs. This means, therefore, that the Commission 

will be duty bound to inquire separately into individual costs of each independent 

producer or of pipeline-produced gas as a part of its detenaination of prices for 

gas sold by them if the words “Just and reasonable” are substituted for “reasonable 

market price.”

Experience has shown the effect of the application of the cost principle in 

determining the amount that pipeline carriers would be permitted to charge as 

expenses for natural gas they themselves produced. Udder this system, pipeline- 
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produced Ms MM fro» 49 psr cent M total volume carried in 1947 to 20 per 

cent in 1954. In 1947, the pipeline coB^aniee purchased from affiliated 

producers lo per cent of the gas that such pipelines transported and sold 

but in 1954, they purchased from such affiliates only 8 per cent of such 

MW»

The Junior Senator from Mine, in a very excellent dissertation on 

January 27, 1956, pointed out "the great disservice to the consumer" which is 

done by those who reccamend a cost-plus mans of regulating the producer • @ 

price of natural ML. He gave numerous examples of how impractical, if not im­

possible, it is to apply such a formula in determining the producer’s price 

for MS.

Gas producers haw none of the characteristics of W public utility. They 

cannot be regulated as such. Any attempt to so regulate them will only force 

a considerable aacunt of MS out of interstate MM* Already, half of the 

gas produced is consumed within the state® of production. Utility regulation 

will deny to the consumer states adequate gas supplies and will result in only 

high cost gas being sold interstate.

The quantity of new reserves of natural gas—both from private vendors and 

from the reserves owned by the carriers themselves—that was committed for 

sale to interstate lines had dropped two-thirds from the 1952 level by 1954, 

the year of the Millips decision. Mm of sixteen.major pipelines had to bate 

more gas out of their own reserves in 1954 than they were able to replace by 

new eoWNilMsnts. The deficit of these lines in that year totaled 1.1 trillion 

cubic feet—in other words these lines had to overdraw their reserve bank account 

to that extent.

In 1955, under utility-type cost regulation, gas well completions were down

9.2 per cent from 1954, although oil well completions were up 6 per cent. Wildcat 
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OMW WDWOO as oil wells were up WM per cent, WMW wildcat wells completed 

as W.s veils were down MM per eent. Development oil well completions were M 

§.6 per eent WWW development gas well completion® were down 8.9 DW cent, this 

illustrates clearly the depressive effect that utility-type regulation is already 

having on industry operations.

Gas discovery and production is a risky, competitive venture. Only one wild­

cat wen out of nine results in discovery of oil or DM It cannot be open to 

question that a 6 per cent return on successful ventures and no return on un­

successful ventures would result in the drying up of risk capital for such ventures.

If Ms producers are to be allowed a return on their unsuccessful ventures, 

then efficiency and low cost are not rewarded and inefficiency and many dry holes 

are not an economic disability. This would, Off course, man that 'the high-cost 

operator would sell his DO in interstate cosaaerce where his inefficiency would 

be rewarded, but the low-cost operator would seek intrastate markets where he could 

get the going price, instead of a price determined on a utility basis.

WO poorer GO well end the .greater the expense required 'to drill and operate 

it, the greater would be GO price sf gas.

WOO about Ms produced by different operators from the earn WWW Operator 

A my have Mid very little for his wildcat lease and hi® first well may have 

found Ms. Operator H may have bought hi® lease for a high price after Ms. 

discovery. Then is A to receive a much higher price than A for gas from the same 

reservoir sold to the WWW buyer?

Gas from older wells, 'the coat of which has been paid out, would be confiscated 

because sin per cent of sers is ssro.

Grits Eide from all this, how can a utility-cost formula possibly be applied 

in regulation of individual gas sale® transactions? In practically all cases 

natural gas suitable for delivery to pipelines is produced jointly with oil,
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gasoline or other liquid hydrocarbons. All the costs of exploration, develop­

ment and production are Joint among the several products. No method of allocation 

of such costs is available. None can be made available which is more than an 

arbitrary question-begging formula.

These are some of the fantastic problem resulting from attempting to 

apply a utility rate base method of placing a price on gas. Rven those who 

oppose the “reasonable market price" yardstick have not suggested any solution 

to the problem of how to determine investment—or "cost" on which to predicate a 

rate of return in this hazardous industry.

The term "reasonable market price" is thoroughly discussed in the Report of 

the Senate Coraoittee on Interstate and Foreign Commerce on 8. 1853* four attention 

is directed to page 5 and pages 39-^2 inclusive. The Report of this Committee makes 

legislative history in construing the Act. It points out that the term "market 

price” has a well-established legal meaning and that if the bill confined itself to 

the use of the words "market price" there would be little need for the exercise of 

administrative judgment or discretion, as the Commission would merely determine the 

market price of the gas in a field or area where there is an open market between 

buyers and sellers equally free to bargain. The Report, however, points out that 

the addition of the word "reasonable,” plus the requirement that the price be 

determined at the point where the gas is delivered into the transmission facilities 

of a natural gas company, plus the statutory provisions as to what the Commission 

"shall consider, among other things," in arriving at the reasonable market price, 

permits the Commission to look at all factors which are properly relevant. A 

number of these factors are stipulated and explained in the Report. Thus the price 

which the Commission determines is the reasonable market price at a certain point 

of delivery will apply to the low-cost operator’s gas as well as to the high-cost 

operator*© gas. Such price will apply to the unlucky operator’s gas as well as
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the lucky operator’s gas. The Commission will not base its determination on 
r

cost because this would be impractical of application.

The proponents of the "Just and reasonable" lose sight of the fact that 

the cost of finding and producing gas can have no bearing on its value. This 

Justice Jackson stated succinctly in the Hope case when he said:

"Let us assume that Doe and Roe each produces in West 
Virginia for delivery to Cleveland the same quantity of natural 
gas each day. Doe, however, through luck or foresight or what­
ever it takes gets his gas from investing $50,000 in leases and 
drilling. Roe drilled poor territory, got smaller wells, and has 
invested $250,000. Does anybody imagine that Roe can get or ought 
to get for his gas 5 times as much as Doe because he has spent 5 
times as much? The service one renders to society in the gas 
business is measured by what he gets out of the ground, not by 
what he puts into it, and there is little more relation between 
the investment and the results than in a Mms of poker."

Further, no Congressional committee, or any other committee, that has 

ever studied this matter has ever recommended the application of the utility 

cost-plus means of regulation to the production of natural gas.



Long Line



MLLIW EMWM

I feel that the provision of the Fulbright Bill which encourages pipeline 

ooManies to undertake gas exploration campaigns is one of the best features of 

the Bill. I believe that it would be a serious mistake to adopt the proposed 

amendment.

Those of us who favor passage of the Fulbright Bill recognise that hunting 

and drilling for natural gas are not utility operations and that the inposition 

of rigid utility-type controls on a person in this business seriously hampers 

the ability of that person to help meet public demands for natural gas. The 

risks and problems of exploring for gas are Just as great tor one person as 

another* To say, on one hand, that gas exploration and production is risky for 

independent producers but that, on the other hand, it is not risky and full of 

problems for pipeline companies is obviously fallacious reasoning.

There are many benefits which will accrue to the public through our en­

couraging pipeline companies to explore and drill for natural gas. For one 

thing, I am sure that we shall add a great deal of vigor to the overall explora­

tion efforts of the nation. The more people who hunt for gas, the more gas we 

are likely to find. The pipeline companies would seem to be particularly well 

equipped to do a thorough Job in this field. They are certificated by the Federal 

Power Commission to stqpply given areas with gas and are probably more familiar 

with the needs of these areas for gas than any one else. Through their constant 

efforts to purchase gas, they have acquired substantial geological data and, in 

many cases, have the best information on gas reserves of any organization. In 

other words, they know public needs for gas; they are responsible to the public 

to fill those needs, and they are equipped through intimate knowledge of gas 

production to do an outstanding Job of exploration and development. They will 

undoubtedly add a great deal to the nation's exploration programs.
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It certainly will help the pipeline colonies to drive the beat bargains 

possible In the purchase of natural gas if they have significant reserves which 

they own. When an expansion progrm is first planned Me pipeline company be­

gins to bargain for reserves to support that progrm. Xf that company has sig­

nificant reserves available under its own ownership, it can take its time and 

bargain a little harder than if it is completely dependent cm outside purchases. 

It is like a man hunting for a Job. If he already has work, he can be very 

careful in agreeing to take a new Job. If he does not have work, however, he 

is likely to have to take the first opportunity that comes along. Ownership 

of gas by pipeline companies will help hold field prices down.

Ownership of gas reserves by pipeline companies will be of vast importance 

to maximum utilisation of casinghead gas, a by-product of the production of oil. 

For example, casinghead gas is frequently dissolved In oil and Men that oil is 

brought up out of the ground, casinghead gas bubbles out of it Just as carbon 

dioxide bubbles out of soda pop when a hottie of that beverage is opened. Because 

casinghead gas is produced only when oil is produced, the volumes of casinghead 

gas available vary according to the market needs for oil rather than the market 

needs for gas. In most months oil wells will produce in the first eighteen or 

twenty days of the month all of the oil that is needed for the entire month. 

Therefore, toward the last of the month oil wells are shut down and the volumes 

of casinghead gas available are almost non-existent. Row you can’t deliver gas 

Just in the first part of the month. The pipelines, in order to take casinghead 

gas into their systems, must be able to call cm reserves of dry gas when needed 

to meet the fluctuations.

There are many other reasons for encouraging pipelines to explore for gas. 

But these three, in themselves, are sufficient Justification. The provision of
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the Fulbright Bill that will encourageplpelines to explore for gas will ML 

materially to the volumes of gas which are discovered, it will be a major 

factor in strengthening the pipelines* bargaining position and hence tend to 

hold prices down, and it will assist in the efficient utilisation of casing* 

head gas* For these reasons I urge that we vote against this proposed amend 

went and pass the bill reported so overwhelmingly by the Committee*

2/3/56



M
inim

um
Price



This Amendment, like others that have been proposed, hae uo real 
bearing on the issues involved in this legislation, does nothing to solve the 

problens before us and merely represents another round in a continuous effort 

to defeat this bill by a circuitous approach.

It seen® a bit odd that this Amendraent should be submitted at this 

late stags of this legislation. The distinguished Senator from Mode Island, 

(IF HE ACTUALLY IEMWUCEV) author of the SWsndment, was the Acting Chairman 

of the Committee on Interstate and Foreign Commerce which held extensive hearings 

on this bill last session. Although the Senator made known his opposition to 

this bill on many occasions and upon many grounds, he never saw fit to submit 

to the Committee for its consideration the amendment now proposed, and the 

issue raised by this Amendment was not even considered by the Committee. As 

you know, the Committee favorably reported this bill by an 11 to k majority 

after it had made far-reaching amendments in an effort to extend extraordinary 

protection to natural gas consumers.

It is clear under the opinions of the United States Supreme Court that 

state law or regulation cannot interfere or impede the action of the Federal 

Power Commission in th® areas covered by this bill. Nothing in a state Law and 

nothing that a state regulatory agency may do can control, affect or restrict 

the Commission in determination of reasonable market price under the provisions 
of the Fulbright bill.

In a recent decision of the Supreme Court (Natural Gas Pipeline Company 

of America v. Panosaa Corporation, et al, Zk9 U. 8. H, 75 8. Ct. 576) the Court 

held, that an attempt by Oklahoma "to fix a minimum price to be paid for natural 
Ms, after its production and gathering has ended, by a company which transports 



the Ms for resale In interstate commerce" could not be sustained as such "sale 

and transportation cannot be regulated by a state but are subject to the exclusive 

regulation of the Federal Power Comission."

In an earlier case (Cities Service Gas Co. v. Peerless Oil and Gas Co* 

et al, 3U0 U. S. 19, 71 S. Ct. 215) the Supreme Court had upheld an order of the 

Oklahoma Commission fixing the minimum gas price. The order was attacked on the 

ground that it violated certain provisions of the United. States Constitution but, 

as the Court pointed out, no contention was made "that the order conflicted with 

federal authority asserted by the Natural Gas Act." In this connection, the Court 

said?

"The Commerce Clause gives to Congress a power over interstate c«merce 
which is both paramount and broad in scope ... a state may regulate 
matters of local cosnern, over which federal authority has not been 
exercised, even though the regulation has some impact on interstate 
commerce."

Subsequent to this case, the Circuit Court of Appeals for the Eighth 

Circuit held, in State Corporation Commission of Kansas v. Federal Power Commission 

and Northern Natural Gas Coagaoy v. Federal Power Commission, 206 Fed (2d.) 690, 

that as Congress had empowered, ths Federal Power Commission to regulate "ths 

charges natural gas companies my mke for the gas they ssH in interstate com­

merce for resale,” under those conditions "there is no room for the exercise of 

any local power to obstruct or prevent the lawful functioning of the federal agency 

entrusted, with the federal power of regulation.” The United States Supreme Court 

denied a writ of certbrari (Zk6 U. S. 922, 98 1. M. 2OZ) and denied motion for 

rehearing (7U 8. Ct. 862).

The Fulbright-Harris bin requires the Commission to determine the 
reasonable market price of gas at the point at which it is delivered into the 
interstate transmission facilities. This must be determined in connection with 
escalator clauses in existing contracts and all price provisions under new or 



renegotiated contracts. It must be determined in connection with passing upon 

applications for certificates of convenience and necessity by interstate gas 

transmission companies. The Act stipulates three things that the Commission 

must consider in determining the reasonable market price. However, the Let 
is clearly worded so as not to restrict the Commission to these three consider­

ations. The words "among other things" used in this connection gives discretion 

to the Coee lission to consider other pertinent factors bearing on the question of 
reasonable market price. The Senate Committee, on pages 5 and Z9-KL, of its 

Report on the Fulbright bill lists a number of these factors which should be 

considered.

Under the above authorities, no action by a state legislature or 

administrative body will be sustained by the United States Supreme Court to the 

extent it conflicts with this authority granted the Federal Power Commission.

February Z, 1996







THE "LEIVL"

Opponents of the DWWMWA bill WOO constantly referred to "captive 

consumers.' Because a consumer has elected to gas for fuel we are led to 

believe that he has become the captive ' of thousands of separate and cosseting 

producers many miles and several sales transactions iwved from Ms burner tip 

This line of reasoning Is without sub stance because:

1. eonsrrvers of any fuel are not captives of that particular fuel.

They can and do shift from one fuel to another as motivated by 

economic or convenience considerations. If this were not so- 

then electric ranges would have had no market except new homes.

There would be no advantage in advertising natural DM for 

house heating via conversion at very low cost. This is a very 

common utility practice.

There is no such thing as a captive consumer to any particular 

fuel or product if DMDMWWtz can supply a better product on 

a more economical basis. Competitive energy sources available 

for residential use include oil, coal, electricity, butane and 

propane, as acknowledged by distributor representatives testi­

fying at Senate hearings.

2. Of the 26,304,600 residential consumers of gas services in 1955, 

more than one-half had gas service prior to 1933, and nearly 

three-fourths had gas service by IHhH. A considerable portion 

of the total consumer investment was made for utilisation of 

manufactured gas, before the widespread introduction of natural 

gas in metropolitan consuming areas. Moreover, conversion of 



equipment from manufactured to natural gas utilization was 

done at extremely modest coat. This cost was in most in­

stances made up in a matter of months by the savings asso­

ciated with reduced rates resulting from the use by distri­

buting utilities of low-cost, hi$i-quality natural gas in place 

of high-cost, low-quality manufactured gas.

Z. Consumer© purchase gas service on a month-to-month basis. 

They can terminate the service ary time they choose. Ag­

gregate demand for gas was not born in a day and will not 

be displaced in a day. Changes of the total market are 

reflected gradually in new equipment and in replacement 

equipment. If the trend of new or replacement equipment 

is heavily toward gas, demand is stimulated. If the trend 

is away from gas-consuming equipment, supply tends to out­

run demand and gas price adjustments are instituted. This 

is the working of competition which grants to the consumer 

the greatest possible protection. The consumer is not 

"captive" in the aggregate but benefits from or is adverse­

ly affected by other consumers moving into or out of the 

market with new and replacement equipment.

4. Investment in gas-burning appliances was made volurfarily 

by consumers, after they freely made their decision to 

select gas service. Consumers are equally free to change 

to other 1 appliances using other fuels. The fact that they 

are now using gas appliances, and have an investment therein, 

is not fairly an indictment of the producers as having
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"captured” the consumers, nor doe® it prohibit consumers 

from changing.

5. Opposition is using arguments that are contradictory. They 

say first, consumers are captives, and second, gas prices 

are getting so hiM gas will price itself out of the market. 

These arguments disprove each other. If consumers are cap­

tives, gas cannot price itself out of the market. If gas 

can price itself out of the market, consumers must be free 

to switch to other fuels, and hence are not captives.

6. Distributing utilities voluntarily switched from manufactured

to natural gas when adequate applies became available because 

it was to their financial advantage to do so. Annual reports 

of the distributors to their shareholders disclosed that 

natural gas resulted in increased sales, decreased operating 

costs, increased earnings, and made it possible for them to 

expand their service without the financial investment neces­

sary for building additional mains. The latter was possible 

because natural gas has twice the heat content of manufactured 

gas; thus throuAr the use of natural, it is possible to dis­

tribute twice the heat energy although using the same volume 

of gas.

2/3/56
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The Hl| WMMM EOUWMG 
and Utility .emulation

Opponent* of the FulbrlgM~mrrls MU «mbAM that the 

gas producer has no basis far co^laiM against utility-type 

regulation because under such regulation he is entitled mt only 

to a 6>‘ return on eapital ismtarat but to a L?M statutory 

depletion allownsse, rscking a total of JIM. This statewnt has 

no basis in fact «M can only be baaed on a Inch of understanding.

Won a natural gas prockMer is subjected to utility rv 

lotion, his rates are sot at a figure which will provide sufficient 

iLM«M to pey EGKtK of operation, including eatlaatod income taxes, 

plus the permitted, return on capital irrvostMMt. Memo lno«G taxes 

are a part of the cost considered in fixing rates, acy reduction 

thereof reduces co cks and also rates. Therefore, If incosss taxes 

are reduced by the L?M (limited to Ml of net incoE from each 

property) the natural gas compare costs and the rates necessary 

to return its costs are reduced. cnee, under a utility rate~mking 

procedure, a statutory depletion allowance designed to reduce Incom 

tax payments is completely nullified as an Incentive toward explora­

tion and development of new supplies.

January W, 19%





ESCALATION- -EXTENT OF FPC BEGUUffilOM

In Lksv or Renegotiated Contracts

The control of the Federal Power Commission over prices in new or re­

negotiated contracts is upon the purchaser—the pipe line company. The con­

trol goes farther than escalation. It covers the original price as well. The 

control is exerted indirectly by providing that the prices paid under such con­

tracts shall not be allowed to be the basis for increased rates by the pipe 

line company to the extent that they exceed the reasonable market price (Sec, 

2(b) }• Provision is made for the Comission to determine in advance whether 

the price to be paid under any new or renegotiated contract is the reasonable 

market price of the gas. (Sec. 2(c) )• As a practical matter, pipe line com­

panies will not enter into binding contracts to purchase significant quantities 

of gas or renegotiate existing contracts covering significant quantities without 

obtaining the Commission’s approval of the prices to be paid. If they proceed 

without FPC approval, only the stockholders of the pipe line covPany can get 

hurt—certainly not the consumer.

The power of the Commission to determine the reasonableness of prices in­

cludes the power to reject any price provisions which are deemed contrary to 

the public interest. The Commission could reject any contract containing 

’’favored nations,” ’’commodity index,” ’’spiral” or other types of escalation 

provisions and refuse to approve the proposed prices as long as such provisions 

remain in the contract. In fact, the Comitsion will have a wide latitude in 

respect to any contractual provision having a bearing upon prices to be paid. 

By leaving the pipe line companies free to make binding contracts for 

the purchase of new applies of gas and placing brakes rq>on the amount they can 

pass on to their customers, the bills provide the necessary flexibility for proper
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operations of the pipe lines without affecting the consumers. In many in­

stances, the pipe lines may be able to make or save money by paying prices 

above the reasonable market price in order to obtain additional supplies. 

Bear in mind that it costs little or no more to operate pipe lines at capacity 

than at half capacity or less. Conceivably a pipe line could double its pro­

ducer price and, at the same time, reduce its unit costs substantially if by 

so doing it could double the volume handled through the same facilities*

There may be emergencies wherein a pipe line would be doing a humanitarian 

act to buy small quantities of gas in order to provide heat during extreme cold 

weather. And it might be willing to absorb any loss in so doing* It would be 

a queer provision in a statute that would make such an act a crime or even illegal

In Existing Contracts

The control of the Federal Power Ccraalsslcm over producer prices in exist­

ing contracts is limited to escalation clauses, but the control extends to the 

producers as well as to the pipe lines. The producers are prohibited from re­

ceiving and the pipe lines are prohibited from paying more than the reasonable 

market price of gas under all provisions for indefinite increases, except one* 

The exception is in respect to increases to reimburse the seller in whole or in 

part for increased taxes on the production or sale of the gas. These restrictions 

apply only when they are made the basis for increased pipe line rates* (Sec. 2(d) 

(e) )* There is also excepted from FPC control increases under provisions for 

specific amounts at definite dates in the future. (Sec. 2(d) )*

btader these provisions, when an application for rate increase filed by a 

pipe line company is based in whole or in part upon an increase under any escala­

tion clause in an existing contract, except the two exerted, the Commission must
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detemnine ’whether the increased prices are within the reasonable market pric <

If it decides that the whole or any part of the increase takes the price abcn 

the reasonable market price, the pipe line covPsny is prohibited from paying 

and the producer is prohibited from receiving the sum in excess of the reason­

able market price and the producer is prohibited from terminating his contract 

because of the enactment of these control provisions over his prices. (Sec. 2(d)

M )

2/3/56
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ML "BIG ME"

Mr. President, w haw had extended and courteous debate on the pending 

legislation, and I want to take this occasion to comend all those who have 

participated on either side for conducting the discussion cm such a high plane. 

The mMLbers of this body have demonstrated afresh that they can differ with each 

other sharply on an issue without falling into recriMnation and invective.

I feel camelled to point out, however, that some of the opponents of this 

legislation, instead of focusing their discussion on the real and central issues, 

have instead employed what w miArt call the "big scare" technique* I do not for 

a moment doubt their utter sincerity, but I certainly question the validity of 

their claims. In fomenting unwarranted fears and in beclouding urgent issues, 

they haw regaled us with such scare phrases as "gouge," "monopolistic profits," 

"windfall benefits," "unconscionable," "mronooical increases," "captive con­

sumer," "holdup," "charging all the traffic will bear," and many ©ore horrendous 

cliches. Such terms see designed on the one hand to discredit the natural gas 

producers and on the other to incite the homeowner .against the producers for any 

increase in his bill* Let us examine the big scars*

Bare on the floor of the Senate my distinguished colleague from Illinois 

has stated, "A 23-cent rate is being paid even now in some cases and would, sooner 

or later* • .become the prevailing price. In fact, a 25-cent rate is quite pos­

sible* If the Fulbright bill passes, these prices will become the prevailing 

prices. • «a 10-cent increase would increase the cost to the consumers by at 

least 4600 million more per year and a 1^-cent Increase would cost thna at least 

$900 million per year. . .The Increase in the value of the reserves would be at 

least H16.9 billion if the price per thousand cubic feet went up by 15 cents or 

to a new average of B cents. • .Applied to all reserves, these increased field



prices would boost the value by almost $30 billion.'

let us apply this sort of argument to sane other industries and see what 

the results would be. In each case I shall use iMi as the base year for com­

parison with 195^.

Bituminous coal is coa^etitiw with natural gas as an energy source. The 

Bureau of Mines reports that bituminous coal sold at the mine for HZ.Hl a ton 

in 1946. In 195% the price was MMD and consumption was 3L3 million tons. 

At this increased price this would be equal to $500 Milion greater annual 

"profits to the mine owners. Applying this increased price to the January 1, 1953, 

estimated recoverable reserve® of 57&,^92 Million tons, there has been a "windfall 

profit"to the owners of these reserves of HWZ billion. Mow if bitiMinous coal 

goes M as much in the next ten years as it has in the past ten, then the value 

to the owners of the reserves would haw to be written up by another 'Windfall 

profit!’ of OW billion.

If ms followed the scare doctrine, we would conclude that consumers must be 

protected against such gouging by the coal barons." Consequently, w would .regu­

late bituminous coal as a public utility to prevent this unconscionable windfall 
- N , ttof profits.

Bituminous coal is important as an energy source Ln the production of steel. 

The price of steel in DDE was $60.00 a ton. The price in 195k was $106.60. We 

were cmswaing steel at an annual rate of 60 million tons in that year. Hence 

the corsumers of steel are paying the steel producers a fabulous price increase 

of HL.9 billion a year. Mow if this trend continues for another ten years, the 

American people will haw to face a further increased toll to steel producer® 

of approximately tzZ billion a year. Buch increased prices will reach down to 

every family in the nation, since toilets, batWubs, kitchen equipment, and beds 

all utilize steel, aider the scare doctrine, w would surely have to classify
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steel production as a public utility*

But steel depends upon iron ore. The average price of iron ore in 19^6 was 

tztz.GS per ton; by 19?4, it hack risen to WM per ton. Thus there has been, based 

on Wsasured and indicated reserves, a write-up of Hl? billion in value. The "wind­

fall profits” that would result to the large steel companies developing reserves 

from labrador to Venezuela defy the iaaginatim. Certainly, if we pursued the 

MMWMt to the end, the housewives Must be protected from such exploitation by 

public-utility status for iron ore production.

Remarks made on the Senate floor often are reported in hundreds of daily 

newspapers throughout the nation. The paper cm which these newspapers are printed 

is, of course, mde from wood pulp. Here the price changes are indeed threatening. 

Newsprint sold for UL.2A per tan in 1946; in DjMtz it was H125.7T, and consumption 

was 4,700,000 tons. If this increase continues for another tan years, as well it 

my, then the increased cost to the daily reader of the newspapers win go up by 

still mother ZKHV millicm a year. The increased cost will fall first on the pub­

lisher, who will have no choice but to pass it on to his readers.

This may be ths main reason why your paper now costs 5 cents, when a few years 

»M it cost only A cents. Of course, this is only 2 cents a day, but multiply it 

by total circulation of 55,000,000 and you win find that all these small 

rivulets haw cane together in a vast Niagara that is sweeping billions of dollars 

in'windfall profits"into the grasping hands of a few owners of timber lands. Clear­

ly, our forests must be macks public utilities.

To Eat length® Mall we go to try to scare people away from the real issues 

and the faster I have applied the scare technique to only a few commodities. I 

hncw, and you know, that a similar approach can be made to practically every item 

of any LMortance in our eccnomy.

DE scare smount of Mo DilliM seems to vary with the fancy of whoever picks
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it out of the air; none has any basis in fact sod lately their talk baa been in 

MWM terms, like billiOns.''

It would take a field pries of WMMrdWatsly MD per thcmsaM cubic feet on 

all interstate sales to bring about such inereased. revenue. In the HAt of the 

fact that most contracts haw from 16 to 1? Moro years to rm, this because an 

Mmrrdity. Lvw without the contracts, such increases are Impossible under the 

Fulbright bill.

It would haw to be borne, WWS tbs opposition, by th© iwidential consumers 

If We billion dollars per annum is to be borne by interstate residential con- 

MMers, it would increase their prices by 73$ per thousand cubic feet.

Dm average price reported by We Bureau of Mines for residential consmW- 

tian for ths entire nation in 193^ was Z9.Z$. An increase of 73$ would represent 

am increase of LW in charges to the eonsmer in the interstate market. A com* 

parison of eoGBpetltive fuel costs in the major cities of the United States with 

charges for natural MS increased by SSA iEoates that such an increase would 

result in competitive fuels under- sailing gas in Am residential market virtually 

throughout the United States. Hence, price increases to the residential cwunsaer 

of We magnitude discussed by the opposition to the Fulbrigat bill would not take 

place. On such a basis, Ma MS industry would be so shorteiOrted as to caandt 

economic suicide.

To cmtemplate making our decisions upon such baseless fears is, however, 

an altogether different thing. I should Ute therefore to turn from this pattern 

of fear to tbs basic principles that are in danger of being overlooked. Imt us 

therefore Mt down to the real and important issues. Dmy fall into five broad 

categories.

1. How 0EW devBlLDQLWt of supplies of natural aas be stimulated.?

Certainly' one of the mrst urgent considerations before this nation is 
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taw to obtain additional supplies of this energy source# Can w best achieve 

this by increasing government control, w by permitting mxism freedm of the 

individual? It isn’t adequate tv hold that individuals looking for oil fortui­

tously discover MS, which they must sell in -whatever market. If that were true, 

the disturbing results of 1W5 would net be haunting us today. I refer to drill­

ing activity as reported by TW OH MV MS MMBLh in its January LZ, 1955, 

edition* Mm are the result® xworted:

Oil well cmpletiWM - L.SK
Gas W-U completions - A.ZK

MW wlls RWDlMM as sH Ells -1Z.G 
wildcat wsH® soMletsd as MS weH® -11.ZK 

VevelvMKnt oil wells * G»D
Development gas wells - .

This 'Sharp decline in the drilling of gas wildcat and development wells 

merits special cement and concern. Virtually every scsMmy engaged in the pro­

ducing segment of the oil and MS industry holds seme acreage which yields pre­

dominantly oil and some which seem to offer possibilities only for natural M®. 

Bach such producing oovMmy almost invariably has also a backlog of more drill- 

able locations In each of these two types of proved acreage than it has the money 

to drill. The producers have elected to put their drilling money into prospective 

oil develcWNont wells rather than prospective gas development wells. They know 

oil still mH® in a free market, Mme® ths MS presently will have to be sold 

cm a utility-type, cost-plus basis if it enters interstate caisaerce. Faced with 

the clear alternatives either of operating in a competitive market or of becoming 

enmeshed in an the red tape of public-utility status, an American businessman 

will almost invariably’- turn to the free competitive market.

The availability of natural M® depends almost entirely cm the economics of 

the situation. Gas developmnt wells historically have been drilled only when 
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the economic outlook was favorable* For exsWls- on men have known far mny 

years that there is MS in western Wyoming# WO drilling in this are® did not 

begin until the price for tr^Ws justified development costs. Gas fields in 

MW areas O notably the great LWcton Field - increasingly haw been developed 

«M extended as higher field prices have made mrglnal prediction economical.

These fasts cannot be dismissed lightly. If the decline in MS well drill­

ing is a reflection of what may happen over a longer period if WWHM utility­

type controls continue - and X believe it is - and if we in the Senate permit the 

law to remain unchanged, then w must accept the responsibility for our inaction. 

We Shall haw committed a serious disservice to gas .consumers. M must take action 

that will help reinvigorate the search for ®od development of natural MS suzipliss.

The opinion that producers must have an interstate market appears to be 

subject to serious question in the liArt of recent triads of new reserve cosmit- 

msnts to 16 of ths largest carriers of natural gas from ths Southwest. These 

c«Mitmsnts fell sharply in ID3, while ths Millips case was before ths courts, 

and pluMetsd again in 1954, the year of the S^reme Court decision. line of 

these 16 transmission companies had to take sore gas out of their own reserves 

in 1954 then they were able to recomit. The deficit of these nine lines in that 

year totaled 1.1 trillion cubic feet * in other words, these lines had. to overdraw 

their reserve bank account to that extent.

In the aggregate these 16 transmission lines secured the following ccmit- 

oents from independent vendors plus their own reserves coWdtti^ bff years:
Annual Additions to 

1949
19Z0
1951
1952

11,500
18,900 
12,100 
IB,3oo 
10,100 
6,000



The aggregate Is certainly met disturbing to s». Drsre would appear to be 

a decided desire cm the part of the producers to be free from economic dependence 

UMM the interstate market. This perfectly understandable desire could lead to 

the gradual liquidation of these tremendous transportation systems, with mount­

ing unit costs which the consumer would have to bear. I, for one, cannot be a 

party to continuing the system that is creating this situation.

3. How can the interstate customer best be protected cm supplies?

The interstate consmer of natural MS secures his siqjplies directly 

from a distributing cc^any, which secures its Ms from an interstate carrier. 

This carrier buys MS from the ixxleptnident wMor in the field. Thus the pipe­

line buys the MW for the consumers in the northern WWWWWWD states.

Half of the gas produced in the seven Southwest states is consumed within 

these states. Prices paid for natural gas consumed within the state of producticm 

are not regulated but reflect free market behavior.

The other half of the gas is sold for interstate movement. The price Mid 

for that Zus in the field today is subject to utility-type regulation. Ms pur­

ported objective of this regulation is to secure supplies at a lower price than 

would exist in a free market. Hence opponents of the VulbrLMt bill would, in 

effect, be sending the pipeline coManies into the gas-producing country to buy 

WO but not to pay tbs Ming, competitive price for it. Wat they buy they must 

secure at less than the free market price.

Let’s be realistic. The interstate pipeline buyer Just isn’t going to 

get all the gas he wants under such restrictions. * Present contractual quantities 

may be delivered. Beyond these contracts there will be little more gas ©emitted 

for interstate movement. The interstate consumers win haw been victimized by 

their self-pointed, misguided leaders. Pipelines will operate at less than
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edacity. Their unit costs of GWDWMWMW will M DM Consequently, price 

increases to ccosuiaers will follow reduced applies and higher unit transporta­

tion and distribution costs. The growth of demand will be stopped, and even 

reversed.

Nov can the interstate customers best be protected on mildest 0b- 

vioudLy by being granted an equal opportunity with ths intrastate consumers to 

buy Ms at reasonable market prices.

W Nov can the eonswr be protected on prices?

DW allGMticm has repeatedly been made that producers have been over- 

seslous in seeking the highest possible price. This Ksy or nay not be true. But 

it is apparently the desire of Congress to enact laws to prevent elicitation. Hew 

can this be achieved «ck ga®»t©e to the interstate buyer that prices Mid for 

natural M« in the field are not excessive?

One school of thought holds that the only way such protection can be ex­

tended to the conMWsr is via regulation cm a cost basis plus a "fair” return on 

investment. Thus far the record is silent on what kinds of costs are to be recog- 

niasd. If "’original cost/’ the industry vigorously insists that this cannot be 

determined. If ’’fair value" or ''replacement cost" is recognised, determination 

will at best be arbitrary and sub Leet to prolonged court tests and challenge* 

Berscmally, I accept the condition that costs associated with production of na­

tural gas are so entwined with those associated with oil and with the hazards of 

the industry that m^Jitrorily-detexsnined cost would constitute a meaningless guide.

The other school holds that the best protection far the consumer would be 

to establish the Federal Bower Ccmlssion as W uMiro to make certain that only 

the reasonable marfeet price can be assessed against the consiaaer.' Doesn't this 

WM WW«e? Isn't this the W way that the interstate customer will have an
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equal chance of securing his desired supplies? Mrs interstate consumer cannot 

expect to buy for less than the reasonable market price as paid by consumers in 

the intrastate WWW WW prexlucsr cannot OWsct to Mt a pries shove ths rea- 

sonahle Market price.

This seems to me a realistic view of this part of the problem.

5. Bow can the wounds be heMM?

The natural MS industry has grown by leaps and bounds. Its growth in 

the total energy market has made substantial contributions to our health, con­

venience, happiness, industrial output, and national security. The Supreme Court 

handed down a decision that bought about a series of most disturbing conditions. 

This decision has brought strife and conflict into the industry. Distribution 

coLMMiss oppose distribution companies, some distributors are fighting their 

carriers, and others are fighting the producers. What was once a strong, healthy, 

and growing .industry is now filled with doubt, fear, uncertainty, and animosities.

I ML, of course, concerned about the future of the industry, but 1 am more 

concerned about the future of consumers. Italess we act, the interstate esmAMsr 

will pay the penalties for the unfortunate decision of the Si^reme Court. Mre 

enfranchised, or present, user of Ms will pay his part of We bill through higher 

prices because of scarcity. Me disenfranchised consumer will not be able to pur­

chase Ms desired supplies. I act convinced that the interstate and the intrastate 

conswier must be placed on an equal basis. We must ensure a continued free flow 

of coMsrce amng the states. Me distributor, the carrier, and the producer must 

have an equal chance for economic reward and incentive in keeping with the varying 

risks assumed. I sm convinced Wat sH seMsnts of the industry and of We economy 

must have a Wanes to regain their strength.

Hy plea to We WWGers of the Senate is Wat we reject the ’big scare.” Con­

sider the issues, pass intelligent remedial legislation, and let us move to other 

urgent matters. I an convinced that the best cure thus far offered is the pending 

leg!elation• 
3/1/5$
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DTWMMCW BETWEEN VMLMWT AW NMNIZ BUJS

I

Section 1 of the Fulbri^it Bill should be eliMnated to conform with the

Harris Bill.

1. DDlWWtion of Differences r Section 1 of the Fulbright Bill »nds the 

definition of "interstate commerce" contained in Section 2(7) of the Natural

Gas Act, by expanding the definition to include commerce "between any Mint in

a state and any foreign nation.” The language which would be added by this 

amendment is shown by the underscoring:

"(7) ♦Interstate commerce* means commerce between 
any point in a State and any point outside thereof, or 
between points within the same State but through any place 
outside thereof, or between any point in a State and any 
foreign nation, but only ixisofar as *’su(S ^oi^rce ""Otes 
place within the United States.**

L. To Conform On page U, line 21, eliminate all of Section 1 and renumber 

consecutively the succeeding sections.

Z. Reason for Eliminating Section 1: It is not necessary to amend the defini­

tion of interstate commerce by including commerce between any point in a state

and any foreign nation. The Act as presently written gives the FPC jurisdiction 

over importation and exportation of natural gas. Commerce between a foreign country 

and the United States is specifically dealt with in Section Z of the Act. This 

section reads as follows:

"SEC. 3. After six months from the date on which this 
act takes effect no person shall export any natural Ms from 
the United States to a foreign country or import any natural 
MG from a foreign country without first having secured an 
order of the Cmaaission authorising it to do so. The Com­
mission shall issue such order tgpon application, unless, after 
opportunity for hearing, it finds that the proposed escportation 
or importation will not be consistent with the public interest. 
The Commission msy by its order grant such application, in whole 
or in part, with such Modification and HMM such terms and con­
ditions as the Commission my find necessary or appropriate, 



and WM from time to time, after opportunity for hearing, 
and for good cause shown, make such supplemental order in 
the premises as it msy find necessary or appropriate.*

Before anyone can export gas to a foreign country or import gas from a 

foreign country, he must obtain an order of the Commission granting him au­

thority so to do. The Commission my issue the order only if it finds the 

exportation or importation is consistent with public interest.

In its order the Commission may grant the application in whole or in part 

and it has the ri^ht to modify the application and to grant it "upon such terms 
1/ 

and conditions" as it may find necessary and appropriate.

There can be no doubt that under the provisions of Section Z of the Act, 

the Commission can inquire into and take into account the price at which the 

gas is proposed to be imported into or exported fro® the United States. The 

Commission can refuse to grant an import or export application if it deem such 

price not to be "consistent with the public interest," the standard provided by 

Section Z. Moreover, while the matter has never been the subject of judicial 

decision, it would appear that, if the Commission can refuse permission to ex­

port or import because of its conclusion that the price, as proposed, is not 

"consistent with the public Interest," it may — rather than deny the authori­

sation — grant permission t^pon condition that the price be adjusted so as to 

meet the statutory test of consistency with the public interest.

The proposed amendment of the definition of interstate commerce is, in fact 

surplusage. The sole justification advanced anywhere (see Senate and House re­

ports) for the amendment lies in the decision in Border Pipe Line Co. v. Federal 

Power Comission, 171 F. 2d 1^9, where one Court of Appeals concluded that the 

Act’s definition of "interstate commerce" did not include "foreign commerce." 

In other litigation in the same year before another Court of Appeals, a Com­

mission order was under attack which assumed that the Act’s definition did 
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include ’’foreign commerce." The order was sustained in Cia Mexicans de Gas 

v. Federal Power Commission, 16? F.Sd 8o4. In such a context, it is highly 
significant that both the Federal Power Commission and the Departmej^l/of

/ 
justice, speaking through the Solicitor General, haw made it clear that 

they do not accept the Border case as sound. This appears at page ZZ of 

the government’s brief filed in the Supreme Court of the United States in 

Federal Power Commission v. Last Ohio Gas Company, October Term, 19U9 Wo. ?1. 

To date there is no decision of the Supreme Court on this question.

But a consideration of the definition itself which defines interstate 

commerce as commerce "between any point in a state and any point outside 

thereof»**but only insofar as such comssrcs takes place within the Uhited 

States" would seem clearly to cover that part of forsiM commerce which 

takes part within the borders of the United States. The point outside the 

state involved in interstate commerce is not restricted by the definition 

to points within the United States.

XI

Section K of the Harris Bill is not contained in the Fulbright Bill.

If Section 1 of the Fulbright Bill is eliminated (see previous discussion) 

the Fulbright Bill will contain only three sections unless a section U is 

added to conform with the Harris Bill.

1. Explanation of Differences: Uhder the Natural Gas Act the Federal 

Power Commission has the right to suspend for a period of five months a rate 

increase by a natural gas company, except that it cannot suspend a rate increase 

on gas sold for resale for industrial use only. Uhder Section k of the Harris 

Bill, the Commission would also have the power to suspend a rate increase where 

the Ms is sold for resale for industrial use only. Unless this Section U is 

added to the Fulbright BiH, the Commission will not have this additional 

power of suspension.
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S. To Conform; On page 10 of the Fulbrl^it BUI, add the following 

new section at the end of line 14 s

"SAN. 4. Subsection (e) of section 4 of th© 
Natural Gas Act is amended by striking therefrom 
the following: 1: PROVIDED, That the Commission 
shall not have authority to suspend the rate, charge, 
classification, or service for the sale of natural 
gas for resale for industrial use only;*".

Z. Seasons for Adding New Section: Under Section 4(e) of the Natural

Gas Act the Commission can suspend for a period of five months aH rate

increases by a natural gas company, except rate increases on gas sold for

resale for industrial use only. If, at the end of the five months period,

a rate hearing lias not been concluded the increase can be put into effect,

provided the natural gas company gives a bond guaranteeing any refund which 

the Commission may order on account of such increase. The power of the

Commission to suspend rate increases and to order refunds is necessary to 

protect residential and commercial consumers and the same protection should 

be afforded to industrial users on gas sold for resale. Without this 

protection the industrial users would be compelled to pay the higher rate 

until the Commission concluded the rate hearing and even though the rate were 

reduced, the industrial user would not be able to obtain a refund for gas 

purchased between the time of the increase and the final conclusion of the 

rate hearing.

In author!zing "pacific"llErthwesT~Pipeline Corp, to ia^ort and export­
natural Ms (Opinion No. 239, in Re Pacific Northwest Pipeline Corp., 
et al., Docket Nos. G-89V- st al."), the' CoSssion"'jecteT^udi 
authorization to terms and conditions including the condition that the
authorization "hereby granted my be modified from time to time or
terminated, after opportunity for hearing, upon further order of the 
Commission, ***.“ Similar conditions have been loosed upon granting 
export or import authorization in Socket Nos. 0102, 0-10Z, 0-104, G-|07, 
0-228, 0-513, 0-595, 0-612, G-1Z66, and 0-1462.
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In Re Reynosa Pipe Line Docket M. L>9D (5 F.P.C. IM)
by order sWWLct ' in' "Cia MgHcaaa de Gas y< Federal Power 
CcLWission, supm^ the CoeSmSS included IrTthe authority to 
export Ms the condition that "No change or modification shall 
be made in the terms sand conditions of the contract" for the sale 
of the exported gas "without prior authorization of the Commission." 
Limitations of similar purport were included in export authorizations 
in Docket Kos. G-103, OA1Z, and 0612.

February L, 19?6 
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AMMW TOm’SA® WWMML'S INDXCATION THAT
JUST .AW MK0MW PRICE MIGHT BE IBED IH BILL

Should opponents of the bill in debate on the proposed amndment to change 

"reasonable market price" to "just and reasonable price" call attention to 

statement© by the Federal Power Commission or Kuykendall, as follows s

L. The Federal Power CcEission’s Report to the Senate Coiamittee 

appearing on page 1174 of the Committee Hearings which reads in part 

as followst

"The phrase used in the bill for the Ccsmaission to consider 
in fixing the allowance of payments by interstate pipeline 
companies to producers is that the PDWWD to producers shall 
not be in excess of the •market price’ or the •reasonable 
market price.* This seems to be less definite than the 
phrase • just and reasonable price,’ and the latter appears 
to be proper."

L. To Chairman Kuykendall*a statement appearing on page 1642 of Fart L

of the House Committee Hearings as fallow:

"I would suggest that the term • market value* is a new 
phrase which does not have any particular usage in the 
utility regulatory field that I WWW of. X would suggest 
either the use of ’just and reasonable price1 or ’fair and 
reasonable price,’ as Mr. O’Hara has suggested."

Z. To any similar statements, 

the following answer is suggested:

These statements were made prior to the decision of the Court of Appeals 

of the District of Columbia on December 15, 1955, in the so-called Panhandle 

Eastern case (City of Detroit, Michigan v. Federal Power Commission, Ro. 12351, 

United States Circuit. Court of Appeals, District of Columbia). Prior to this 

decision, the Federal Power Comission was of the opinion that 'under GW term 

"just LO-L reasonable price" they had the right to allow the fair field price 

or weighted average field price to a pipeline company for gas it produced. The 

Commission has taken such action in the Panhandle Eastern case. The Court of 



Appeals on December 15, 1959, struck down the price determination by the Com­

mission* This decision of the Court of Appeals makes it clear that the term 

"Just and reasonable" does not give to theFederal Power Commission the broad 

authority which the Commission thought it had prior to Deceiver 15, 1955 • There 

can be little doubt that if the Commission had placed, the interpretation on "Just 

and reasonable price" which was placed on this term by the Court, it would not 

have made the statements above quoted. This is demonstrated by Commissioner 

Kuykendall’s answer to Senator Pastore appearing on page 1207 of the Senate 

Hearings:

"Senator Pastore. Are you actually saying that unless your 
position is preserved by the Supreme Court in the Panhandle 
case, which would corbel you, if you weren’t sustained in the 
Supreme Court, to revert back to your Just and reasonable, 
strict formula, without any flexibility, that then you would 
be in serious trouble unless the Congress spelled out a new 
definition of "Just and reasonable" insofar as the producers 
and gatherers are concerned?

G 
Commissioner Kuykendall, fes, I would say we are in great 
difficulty."

And by the statement of the Commission appearing on page 1173 of the Senate 

Hearings, as follows:

"...............  Consequently, it does not appear desirable or
equitable to apply to producer prices or to production oper­
ation of interstate pipeline companies the net investment or 
cost principle upon which the Commission bases its regulation 
of rates for interstate pipeline operations of interstate 
transmission companies. **

February L, 1956


